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Introduction 

The year 2015 marks the 40th anniversary year of the Racial Discrimination Act 1975 (Cth). It 

has been an important opportunity to reflect on what has been achieved in race relations since 

the Act’s inception, and on what remains to be achieved. 

This publication brings together a selection of papers presented at a conference held on 19 

and 20 February 2015 to mark the occasion. The conference brought together leading scholars 

and experts in human rights, public law and multiculturalism – with more than 100 people 

attending sessions on each of the two days. Governor-General Sir Peter Cosgrove also 

delivered a special address to the conference. 

The papers in this publication reflect the major themes explored in February: the Act’s history 

and impact, the question of racial vilification and free speech, emergent challenges concerning 

cyber racism, the relationship between race and religion, systemic outcomes and the law, and 

the Act’s ability to protect Indigenous Australians against racial discrimination.  

I thank staff at the Commission who worked in organising the conference and in collating these 

papers: Katie Ellinson, Ting Lim, Stephanie Fowler, Lucian Tan, Kristian Barron, Rivkah Nissim 

and Anna Nelson. 

Most of all, I hope this publication will be a valuable contribution to public understanding of the 

Racial Discrimination Act and its vital role in countering racial prejudice and discrimination.  

 

Dr Tim Soutphommasane 

Race Discrimination Commissioner 

 

August 2015  
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A sword rather than a shield  

Gillian Triggs 

 

Welcome to you all to the Australian Human Rights Commission to celebrate 40 years of the 

Commonwealth’s Racial Discrimination Act 1975 (Cth) (‘RDA’).  

 

I would like to acknowledge the traditional owners of the land on which we meet today, Gadigal 

people of the Eora Nation, and pay respect to their elders past and present. 

 

This comprehensive two day conference aims to recognise the RDA at 40 and provides an 

opportunity for scholars, lawyers, historians and those working in multicultural and Indigenous 

policy to come together to discuss not only the impact of the RDA over the last 40 years, but 

also to consider its vulnerability to exclusion and current efforts to reform it, and to reimagine 

the role of the Act in the cyber age. 

 

I congratulate Dr Tim Soutphommasane in his role as Australia’s Race Discrimination 

Commissioner for his initiative in bringing you all here today. 

 

The RDA warrants both celebrating and interrogating.  The Act came into force on the 31st 

October 1975, a month or so after Australia ratified the Convention on the Elimination of All 

Forms of Racial Discrimination 1969. It might be worthwhile to remind ourselves of the 

extraordinary vision and breadth of the Convention that commits all State Parties to: 

 

Prohibit and to eliminate racial discrimination in all its forms and to guarantee the right 

of everyone, without distinction as to race, color, or  national or ethnic origin, to quality 

before the law, to personal security,  and to all  civil, political, economic, social and 

cultural rights. 

 

The Convention is the universal commitment to racial equality and has over the years proved 

to be a vital foundation stone for all contemporary democracies. Australia’s implementing 

legislation has also come to be fundamental to the success and stability of our multicultural 

society.  

As an international lawyer, I say this advisedly and with some passion, for it has emerged over 

these last 40 years that the RDA is one of the few international human rights treaties to which 

Australia has become a party that has been made directly part of Australian law. In short, it is 

a sword for enforcement of human rights rather than a shield. 

 

One of the greatest challenges for the effective implementation of human rights in Australia 

has been our ‘exceptionalist’ approach. We have few constitutional protections for freedoms 
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and rights, no Charter of rights and little implementing legislation other than in respect of the 

Conventions on race, sex and disability. Indeed, we have recently seen a shrinking of the 

legislative commitment to human rights in amendments that virtually eliminate our obligations 

under the 1951 Refugee Convention and an expansion of executive discretion without judicial 

oversight. 

 

But we are here to celebrate the RDA and so we should. 

 

One of the Australian Human Rights Commission’s most important functions is to investigate 

complaints and try to resolve them by conciliation.  We receive about 21,000 inquiries and 

complaints a year that distill into about 2,300 formal complaints, of which we successfully 

conciliate about 70 per cent of them. But we are not a judicial body and can make findings and 

recommendations only. Last year we received 380 complaints under the RDA, seventeen per 

cent of all received complaints, most of which arose in the context of employment and the 

delivery of goods and services. 

 

The Commission also has a role in education and community discussion. Tim’s leadership in 

the campaign Racism. It Stops with Me. has been highly successful and 336 organisations 

have now signed up to the program. 

 

This conference emphasises the importance of evidence-based research on racial 

discrimination and will make an important contribution to a more comprehensive commitment 

by Australians to the RDA.  However, 40 years is not a very long time and the RDA remains 

vulnerable and fragile. I know that this conference will help to strengthen the Act and ensure it 

remains a cultural and legal norm for Australian society. 

 

Thank you all very much for being part of this exciting conference. 
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A brave Act 

Tim Soutphommasane 

 

There’s nothing like a good birthday celebration. Throughout this year, the Australian Human 

Rights Commission will be observing the 40th anniversary of the Racial Discrimination Act.  

 

A year-long celebration may sound a bit excessive. But finding a precise anniversary date for 

a piece of legislation is complicated. Is the pivotal date that of when a bill passes in the 

Parliament? Is it when an Act received its assent? Or is it the date when an Act comes into 

force? 

 

With this week’s conference, we are getting in on the act early. There is also some symmetry 

in us gathering here this week to reflect on matters of race. Fifty years ago, a group of students 

from Sydney University, led by Charles Perkins, embarked on a freedom ride through country 

NSW, bringing racial prejudice to national attention. 

 

It was also almost exactly 40 years ago, on 13 February 1975 that the late Kep Enderby, 

Attorney-General during the Whitlam Government, introduced the Racial Discrimination Bill in 

the House of Representatives. The Bill would pass in the Parliament in June 1975, receiving 

its assent on 11 June. The Act came into force on 31 October 1975. 

 

We will, of course, be marking those moments in June and October. But we begin here this 

week.  

 

We are delighted to have at this conference over the next two days some of Australia’s leading 

authorities on human rights, public law and multiculturalism. Our speakers will explore the 

historical significance and impact of the Racial Discrimination Act – and also consider some of 

the emerging challenges in combatting racial discrimination.  

 

Clearly, this exercise isn’t simply a celebratory one. It’s also intended to be educative and 

critical. This is only appropriate. The Racial Discrimination Act has – as I’ve noted – been the 

subject of much public commentary and political contest.  

 

It is worth debating things with the benefit of some perspective.  

 

In his eulogy for Gough Whitlam late last year, Noel Pearson described the Racial 

Discrimination Act as akin to the Civil Rights Act in the US. And rightly so. The Act was ground-

breaking: it was Australia’s first federal human rights legislation. It was the law that secured for 

all Australians, whatever their racial background, equality before the law.  
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Yet the significance of the law can be overlooked. This is in part because of Australia’s 

relatively quiet march towards racial equality. 

 

In the United States, civil rights legislation was enacted as the culmination of a rights struggle: 

Brown v Board of Education, Emmett Till, Rosa Parks, Martin Luther King Jr. A nation came to 

believe that it could fulfil a certain dream. 

 

In Australia, the forces behind the introduction of racial equality laws came as much from the 

international sphere as they did from the domestic. The Racial Discrimination Act was 

introduced to give effect to the International Convention on the Elimination of All Forms of 

Racial Discrimination.  

 

Insofar as there was local urgency to racial equality, this didn’t become clear during the 1960s. 

But by the 1970s, the conditions for change were met.  

 

Following the freedom ride of 1965, there was the 1967 referendum, the protests against the 

touring Springboks in 1971, the formal demise of the White Australia policy in 1973. Australia 

was becoming a multicultural society – not only in social composition but the endorsement of 

cultural diversity in public policy. 

 

The Racial Discrimination Act introduced something new to Australian law and society. It 

represented an attempt to legislate for human dignity. More precisely, the law broadcasts our 

society’s disapproval of the indignity of discrimination.   

 

The law ensures one fundamental thing. Prior to the Racial Discrimination Act, there were few 

effective remedies against racial discrimination. 

 

This is the practical effect of having the Racial Discrimination Act in place. It means that people 

cannot lawfully discriminate on race, colour, descent, ethnicity or national origin. It means that 

equal opportunity is guaranteed across a range of activities in society. It means that people 

can hold others to account when they have experienced racial discrimination and acts of racial 

hatred.  

 

The Racial Discrimination Act does this, but it is not about punishing racism. Rather, the Act is 

about protecting people against prejudice. 

 

Contrary to some public commentary, the legislation does not mean that people can be 

prosecuted and convicted under the law. Nor does it enable media outlets to be ‘shut down’ if 

they publish or broadcast racially offensive material. The legislation is more modest than this. 

It works not through coercion but through conciliation. 
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Over the almost 40 years the Racial Discrimination Act has been in operation, more than 6,000 

complaints have been resolved. Only a small number of complaints under the Act reach the 

courts: last year, it was only three per cent of complaints finalised by the Commission.  

And the law is not only just about remedies. Its impact has been systemic. 

 

As the first Commonwealth legislation concerning human rights and discrimination, the Racial 

Discrimination Act set a precedent. In the time that has elapsed since 1975, all states and 

territories have enacted anti-discrimination legislation. During that time, the Commonwealth 

Parliament has enacted legislation concerning sex discrimination, disability discrimination and 

age discrimination.  

 

Through the courts, the Racial Discrimination Act has also shaped our public law. The High 

Court case of Koowarta v Bjelke-Petersen was the first instance the courts recognised that 

domestic laws could be considered valid exercises of the external affairs power in the 

Constitution.1 The Koowarta case was to foreshadow the Racial Discrimination Act’s 

importance as an instrument in securing land rights for Indigenous people. 

 

From the outset, the Act has also been concerned with social change. In his second reading 

speech of the Racial Discrimination Bill in 1975, Kep Enderby explained it the following way: 

The proscribing of racial discrimination in legislative form will … make people more 

aware of the evils … of discrimination … and make them more obvious and 

conspicuous. In this regard the Bill will perform an important educative role … The fact 

that racial discrimination is unlawful will make it easier for people to resist social 

pressures that result in discrimination. 

 

If the law does educate, it is because the law stands to express a community’s political morality. 

The law sets a standard for how we live together. The law reflects our aspirations for fairness 

and justice.  

 

Over four decades, decades of social change, the Racial Discrimination Act has stood firm 

against prejudice and bigotry. It stands as a statement from our society that it is committed to 

the equal dignity of its members. It stands to remind people that their country will protect them 

from discrimination and vilification. 

 

                                            

1 Koowarta v Bjelke-Petersen (1982) 153 CLR 168. 
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Speaking on the twentieth anniversary of the Act, then Prime Minister Paul Keating observed 

that the Racial Discrimination Act was ‘a very brave piece of legislation’. And it was very brave. 

The Act’s inception was met with stiff resistance. 

 

In the Second Reading debates in 1975, one senator predicted that, far from eliminating racial 

discrimination, the Bill would have ‘the most dangerous effect’ of creating ‘an official race 

relations industry with a staff of dedicated anti-racists’ intent on persecuting white Australians.2 

Another fulminated that, ‘it is a lot of utter nonsense and rubbish to bring such a Bill before this 

Parliament’, since ‘racialism in this country probably is practised less than it is in the big 

majority of countries’.3 Yet another argued that there was ‘a tendency for laws of this character 

to exacerbate the tensions which they were expressly designed to avoid’, and to ‘be used as 

a source of provocation, a focal point for professional agitators who wanted to stir up trouble’.4 

 

Throughout its life, the Act has had its share of political contest.This has, of course, been true 

of s 18C of the Act. This is a section which must surely lay claim to being the most cited 

provision of Australian legislation in public debate, if not also the most misunderstood. 

 

Yet while many debates about race can divide people, the debate we have had during the past 

year has seen a different result. We have seen an emphatic affirmation of our commitment to 

racial tolerance. Just as we value freedom of speech, so we value freedom from racial 

vilification. Just as a law exists to reflect our standards, so it sets the standards to which we 

aspire. A mature society does not diminish itself by giving licence to hatred and bigotry. 

 

No law, of course, is a panacea. While the Racial Discrimination Act has made a significant 

impact, it hasn’t eradicated racism. Yet no law could ever eliminate a social evil all on its own. 

We should be careful not to judge legislation against an impossible standard. 

 

At the same time, we should not be afraid to be critical – and to seek improvement. It is in this 

spirit that this conference is convened, and in which I hope our conversations during the next 

two days will be conducted. 

 

But I can’t stress enough the importance of legislation like the Racial Discrimination Act. Today, 

we are faced with many potent sources of social friction and cultural division; we can afford no 

complacency. It is instruments like the Racial Discrimination Act that make us stronger and 

                                            

2 Sheil, G. ‘Second reading speech: Racial Discrimination Bill 1975’, The Senate, 15 May 1975, p. 1.  
3 Wood, I., ‘Second reading speech: Racial Discrimination Bill 1975’, The Senate, 22 May 1975 
4 Greenwood, I. ‘Second reading speech: Racial Discrimination Bill 1975’, Speech, The Senate, 15 
May 1975, p. 4. 
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more united – ensuring that every Australian can enjoy the assurance that they will be treated 

equally and with dignity. 
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Address by the Governor-General  

Sir Peter Cosgrove  

 

I acknowledge the traditional owners of the land on which we meet, the Gadigal people of the 

Eora nation, and pay my respects to their Elders past and present. 

 

President of the Australian Human Rights Commission, Professor Gillian Triggs; Race 

Discrimination Commissioner, Dr Tim Soutphommasane; New Zealand Race Relations 

Commissioner, Dame Susan Devoy; Distinguished speakers and delegates; Ladies and 

gentlemen. 

It is an honour to join you here at the Australian Human Rights Commission for this landmark 

conference 40 years since the passage of the Racial Discrimination Act – the very first of 

Australia’s human rights laws, and certainly one of the most significant pieces of legislation 

affecting Australian civil society to be passed by our federal parliament. 

Its authors, advocates and early administrators foresaw its critical role in guiding a maturing 

nation. They were among the pioneers of Australian human rights law for whom we can be 

forever grateful for their unapologetic insistence on the formal recognition of dignity, respect, 

equality and freedom as fundamental human liberties. 

We still need energetic, values driven human rights specialists because the mechanisms 

central to the Racial Discrimination Act are not, and cannot be, static; they must have the ability 

to intelligently read and respond to changes in Australian society and attitudes. Your 

conference program speaks clearly to this intent, and reveals to me a deep understanding of 

the many complex layers at play, globally, legally, socially and individually. 

Like all specialists, you have a tough brief. Martin Luther-King said it like this: ‘It may be true 

that morality cannot be legislated but behaviour can be regulated. The law may not change the 

heart, but it can restrain the heartless.’ 

It is a tall order for a law and its regulators, to challenge and change entrenched patterns of 

social privilege and disadvantage, power and discrimination. It can be a long road between 

redressing individual culpability and addressing the systemic flaws that underlie it. 

But, you know what, despite the difficult issues and the very hard yards, I really do believe the 

democratic principles behind the Racial Discrimination Act and all that it embodies, ought to 

be celebrated, as it has been each decade of its life to date. 
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Most things humanity cherishes we’ve had to fight for. Democracy itself inevitably involves a 

struggle to gain and hold onto those fundamental human liberties (I mentioned before) of 

dignity, respect, equality and freedom. It means taking risks, questioning norms, allowing 

expression, and rejecting oppression. Eventually, through a tumultuous state of flux, a balance 

is achieved between stability and adaptability. 

Thereafter, it is the duty of the state and civil society to keep it in check, and to serve what 

Aristotle said was the ultimate end - human flourishing. 

That is the story of the Racial Discrimination Act. Its meaning and influence can only be 

understood by acknowledging all that came before it. 

I’m pleased to be talking about these things in a time when Australians on the whole look for 

honesty and openness when discussing our nation’s history, rather than shy away from the 

uncomfortable detail for fear of blame or retribution. 

It is a sign of an intellectually and morally healthy people that we can recognise the far-reaching 

impacts of colonial settlement; Indigenous displacement, dispossession and discrimination; 

white-restricted immigration replaced by an immigration program of unparalleled cultural and 

ethnic diversity; and over time, work to change prejudicial behaviours, remedy the harm they 

cause, ratify long-withheld rights, and, most optimistically, see that these experiences help us 

to do better at human flourishing. 

There is no justification for excluding, limiting, singling out, vilifying people on the basis of their 

looks, their language, their culture or their beliefs, or discredited theories or stereotypical 

notions of race. 

And whilst this Act was no doubt intended to protect a minority from prejudice or discrimination 

on the part of the majority, it also serves to underpin our values as a society by protecting the 

majority from the damage that might be caused by any extreme views of a radical minority, 

wildly at odds with the rest of the community. 

And, at the very least, and the very best, the Act is an opportunity. In the face of ignorance and 

fear - which must surely be the roots of prejudice - there is an opportunity to teach and learn a 

different way of looking at and thinking about others who are different from ourselves. 

A way that encourages curiosity without judgement; cultural pride; understanding, respect and 

acceptance; and - essential to building our reserves of social capital - strong bonds of trust 

and cooperation.  
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A democratic way that is enshrined in the Racial Discrimination Act, not only an instrument for 

the prosecution and remedying of acts of racial discrimination, but for the official voice on 

racism in the Australian community, a voice that speaks in tones of empowerment, not 

reprimand, one that seeks to educate and unite. 

This is what we see in some of the previous work of the Australian Human Rights Commission. 

For example, in its comprehensive guide to the operation of the Act. In the RightsED resources 

its officers have developed for primary and secondary schools throughout the country. In the 

cultural diversity tool for workplaces. In the ‘Racism. It Stops With Me’ campaign. And in fine 

ambassadors and role models such as last year’s Australian of the Year, Adam Goodes, taking 

a public and positive stand against racism. 

Human flourishing demands and deserves our constant attention. Look away, or get 

complacent, and we miss those who slip painfully through the cracks, or we rush to conclusions 

and solutions without gathering all the facts, without talking to the people affected. Even when 

we think we’re paying attention, the issues are often so complex, it seems near impossible to 

get a proper handle on the full picture. More and more this is the case. And when we find 

ourselves threatened on home ground by forces of radical extremism, we are tested not to 

default to old and harmful reactionary norms. 

Once again, we have an opportunity now to grow and learn through the current tumult here 

and around the world, and to apply the principles and lessons of democracy to reach a new 

state of stability and adaptability. 

Our Racial Discrimination Act remains a crucial enabler. As you are, ladies and gentlemen. I 

wish you well in the coming days, and thank you for tackling some of the issues that so 

profoundly influence the health and wellbeing of Australian society. 
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Translating the International Convention on Racial Discrimination 

into Australian law  

Hilary Charlesworth1 

 

This paper considers the Racial Discrimination Act 1975 (Cth) (‘the RDA’) and its genesis in 

the International Convention on the Elimination of All Forms of Racial Discrimination of 1965 

(‘ICERD’) as an example of the translation of international human rights standards into national 

legal systems. The idea of translation draws attention to the complex process of moving from 

one system of language, meaning and reference to another. How are international norms, 

typically cast in general terms, adapted into a national legal system? Scholars have identified 

two different approaches to translation: the first celebrates faithfulness to the original text and 

accuracy of meaning, while the second emphasises the creative and adaptive possibilities of 

translation.2 Both these approaches are implicated in debates about the relationship between 

the RDA and the ICERD. 

 

Australia signed the ICERD in 1966, during Harold Holt’s term as Prime Minister, but did not 

ratify it until 1975. The RDA both gave effect to the ICERD in the Australian legal system, and 

provided legislative approval for ratification of the treaty.3 Although the Australian Constitution 

assigns the power of signature and ratification of treaties to the executive,4 endorsement of 

these activities by the legislature confers an enhanced democratic legitimacy.  

 

Bringing an international treaty directly into national law was a novel step in the protection of 

human rights in Australia in the 1970s. Until that time, Australia had been diffident about the 

domestic implementation of human rights treaties.5 The promoters and drafters of the RDA 

conceived it as a straightforward translation of ICERD. This was partly for philosophical 

reasons: the new Labor government, led by Prime Minister Gough Whitlam, wanted to signal 

its credentials as an internationally-engaged entity in contrast to the caution of the previous 

conservative government in relation to international human rights standards. Indeed, the 

Commonwealth government announced the enactment of the RDA as part of Australia’s 

                                            

1 Many thanks to Stephanie Guest for her comments on this paper and to Jacinta Mulders for her 
research assistance. 
2 See Venuti, L., The Translator’s Invisibility: A History of Translation (Routledge, 1995). 
3 Racial Discrimination Act 1975 (Cth) s 7 (‘Racial Discrimination Act’). 
4 Australian Constitution s 61. 
5 de Stoop, D., ‘Australia’s Approach to International Treaties on Human Rights’ (1970-1973) 5 
Australian Year Book of International Law 27. 
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program for the United Nations Decade for Action to Combat Racism and Racial 

Discrimination, which had been launched in November 1972.6  

 

A second rationale for a faithful translation of the ICERD into Australian law was to ensure 

constitutional validity. The major basis for the Commonwealth’s power to enact the RDA was 

the external affairs power in the Constitution (s 51(xxix)). The closer the Commonwealth 

legislation hewed to the text of the treaty, the more likely it was to pass constitutional muster.7 

 

The legislation 

 

In some respects, the relationship between the text of the Convention and the RDA appears 

more transposition than translation, with the language of the treaty simply copied directly into 

the Australian law. One example is the Convention’s definition of racial discrimination in art 1, 

which provides that: 

 

the term ‘racial discrimination’ shall mean any distinction, exclusion, restriction or 

preference based on race, colour, descent, or national or ethnic origin which has the 

purpose or effect of nullifying or impairing the recognition, enjoyment or exercise, on 

an equal footing, of human rights and fundamental freedoms in the political, economic, 

social, cultural or any other field of public life. 

 

This language is reproduced word for word in s 9(1) of the RDA. The legislation goes on to 

define ‘human rights and fundamental freedoms’ as including the rights specified in art 5 of the 

Convention, which covers most of the rights contained in the Universal Declaration of Human 

Rights of 1948.8 Section 9 thus has the interesting effect of introducing the notion of a broad 

category of human rights and fundamental freedoms into the Australian legal system, which 

has always harboured a deep distrust of such concepts.9 The argument has been that ‘human 

rights’ is a vague and politicised category, which would lure the Australian judiciary into 

judgments about values rather than legal principles.10  

                                            

6 Starke, J.G., ‘Australia and the International Protection of Human Rights’ in K W Ryan (ed), 
International Law in Australia (Law Book, 2nd ed, 1984) 136, 149.  
7 The preamble to the Racial Discrimination Act also identifies s 51(xxvi) of the Constitution, the power 
to make laws with respect to the people of any race for whom it is deemed necessary to make special 
laws, and s 51(xxvii), the power to make laws with respect to immigration, as bases for the Racial 
Discrimination Act. In Koowarta v Bjelke-Petersen, discussed below, the High Court rejected s 51(xxvi) 
as a basis for the Racial Discrimination Act by a vote of 6:1. 
8 Racial Discrimination Act s 9(2). 
9 See Charlesworth, H., ‘The Australian Reluctance about Rights’ (1993) 31 Osgoode Hall Law Journal 
195. 
10 See, eg, Allen, J., ‘What’s Wrong About a Statutory Bill of Rights’ in Leeser, J., and Haddrick, R. 
(eds), Don’t Leave Us with the Bill: The Case Against an Australian Bill of Rights (Menzies Research 
Centre, 2009) 83; and Howard, J., ‘Don’t Risk What We Have’ in Leeser, J., and Haddrick, R. (eds), 
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Reading the RDA, we might be struck by the uneasy co-existence of two different types of 

language. There is both the international treaty language of human rights and fundamental 

freedoms, implicitly referencing the soaring vocabulary of documents such as the Universal 

Declaration of Human Rights of 1948 mixed with a particular brand of Australian legalese, full 

of specificities and sub-sub-clauses. For example Part II of the RDA translates some of the 

specific human rights referred to in art 5 of the Convention into a rather convoluted Australian 

legal dialect. Thus the treaty right to non-discrimination in relation to freedom of movement (art 

5(d)(i)) is rendered in the RDA as: 

 

It is unlawful for a person: 

 

(a) to refuse to allow another person access to or use of any place or vehicle 

that members of the public are, or a section of the public is, entitled or 

allowed to enter or use, or to refuse to allow another person access to or 

use of any such place or vehicle except on less favourable terms or 

conditions than those upon or subject to which he or she would otherwise 

allow access to or use of that place or vehicle; 

 

(b) to refuse to allow another person use of any facilities in any such place or 

vehicle that are available to members of the public or to a section of the 

public, or to refuse to allow another person use of any such facilities except 

on less favourable terms or conditions than those upon or subject to which 

he or she would otherwise allow use of those facilities; or 

 

(c) to require another person to leave or cease to use any such place or vehicle 

or any such facilities; 

 

by reason of the race, colour or national or ethnic origin of that other person or of any 

relative or associate of that other person.11 

 

The RDA is explicit however that the ICERD’s general protection of human rights and 

fundamental freedoms in the context of racial discrimination is not limited in the RDA.12 

 

                                            

Don’t Leave Us with the Bill: The Case Against an Australian Bill of Rights (Menzies Research Centre, 
2009) 67. 
11 Racial Discrimination Act s 11. 
12 Ibid s 9(4). 
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Another example of transposition of international language is the RDA’s adoption of ICERD’s 

concept of ‘special measures’. Article 1(4) of the Convention provides that: 

 

Special measures taken for the sole purpose of securing adequate advancement of 

certain racial or ethnic groups or individuals requiring such protection as may be 

necessary in order to ensure such groups or individuals equal enjoyment or exercise 

of human rights and fundamental freedoms shall not be deemed racial discrimination, 

provided, however, that such measures do not, as a consequence, lead to the 

maintenance of separate rights for different racial groups and that they shall not be 

continued after the objectives for which they were taken have been achieved.  

 

The RDA incorporates this provision by reference in a section dealing with exceptions to the 

prohibition of racial discrimination.13 Designation of special measures as an exception implies 

that they are inconsistent with racial equality and not a means of achieving it. Such a frame of 

reference relies on a formal approach to equality, rather than a substantive one. 

 

The RDA, when enacted in 1975, departed from the Convention in some significant respects, 

by omitting certain international commitments. Perhaps the most obvious example is the 

ICERD’s art 4: 

 

States Parties condemn all propaganda and all organizations which are based on ideas 

or theories of superiority of one race or group of persons of one colour or ethnic origin, 

or which attempt to justify or promote racial hatred and discrimination in any form, and 

undertake to adopt immediate and positive measures designed to eradicate all 

incitement to, or acts of, such discrimination and, to this end, with due regard to the 

principles embodied in the Universal Declaration of Human Rights and the rights 

expressly set forth in art 5 of this Convention, inter alia:  

 

(a) Shall declare an offence punishable by law all dissemination of ideas based on 

racial superiority or hatred, incitement to racial discrimination, as well as all acts of 

violence or incitement to such acts against any race or group of persons of another 

colour or ethnic origin, and also the provision of any assistance to racist activities, 

including the financing thereof;  

 

(b) Shall declare illegal and prohibit organizations, and also organized and all other 

propaganda activities, which promote and incite racial discrimination, and shall 

                                            

13 Ibid s 8(1). 
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recognize participation in such organizations or activities as an offence punishable by 

law;  

 

(c) Shall not permit public authorities or public institutions, national or local, to promote 

or incite racial discrimination.  

 

The final draft of the RDA contained a prohibition on promoting or inciting racial hatred, but it 

was deleted in the Act’s passage through the Senate. The prohibition had prompted intense 

controversy in parliamentary debates. In the House of Representatives, John Howard and 

other Coalition members of parliament had pushed for the offence to be removed, arguing that 

it was against the interests of preserving a ‘completely free society in which it is proper and 

reasonable for people to have freedom to disseminate ideas.’14 Acknowledging the 

government’s need to compromise to ensure the passage of the legislation, Australia made a 

formal declaration when ratifying the ICERD, which stated: 

 

Australia is not at present in a position specifically to treat as offences all the matters 

covered by article 4 (a) of the Convention. Acts of the kind there mentioned are 

punishable only to the extent provided by the existing criminal law dealing with such 

matters as the maintenance of public order, public mischief, assault, riot, criminal libel, 

conspiracy and attempts. It is the intention of the Australian Government, at the first 

suitable moment, to seek from Parliament legislation specifically implementing the 

terms of article 4 (a). 

 

The first suitable moment turned out to be a long time coming. It took another twenty years for 

amendments to the RDA to be adopted to make public acts of racial vilification unlawful.15 The 

amendments do not fully translate art 4 of ICERD in the sense that they do not render racial 

vilification a criminal offence.16 The remedy provided for unlawful racial discrimination is 

through a complaint to the Australian Human Rights Commission.17 The 1995 amendments 

also allow various exemptions from the prohibition of racial vilification, such as statements 

made ‘reasonably and in good faith’ in artistic, academic, scientific or public interest contexts. 

Nevertheless the amendments remain a source of keen contention in Australian politics today, 

as the recent campaign for the repeal of Part IIA indicates. 

 

  

                                            

14 Commonwealth, Parliamentary Debates, House of Representatives, 9 April 1975, 1408.  
15 Racial Discrimination Act pt IIA.  
16 Ibid s 26. 
17 Australian Human Rights Commission Act 1986 (Cth) s 46P. 
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Judicial approaches  

 

How have Australian courts dealt with the relationship between the RDA and the ICERD? The 

first Australian High Court case on the RDA, Koowarta v Bjelke-Petersen, addressed directly 

and indirectly the translation of international human rights norms into Australian law. Koowarta 

involved a challenge to the constitutionality of the RDA by Queensland on the basis that it was 

outside Commonwealth legislative power. John Koowarta had challenged as a violation of ss 

9 and 12 of the RDA the Queensland government’s refusal to transfer to the Winychanam 

(Wik-Mungkan) people a pastoral lease over their traditional lands.18 Queensland had invoked 

a policy preventing the acquisition of large tracts of land for development by Aboriginal people 

‘as it is considered that sufficient land in Queensland is already reserved and available for use 

and benefit of Aborigines.’19 In response to John Koowarta’s claim for damages for breach of 

the RDA, Queensland sought a declaration that the Act was constitutionally invalid. Victoria 

and Western Australia intervened to support Queensland’s case, while the Commonwealth 

intervened on behalf of John Koowarta.  

 

While Queensland conceded that the RDA ‘conformed’ to the text of the Convention, it argued 

that the operation of a treaty prohibiting racial discrimination was primarily within Australia and 

thus not properly considered an ‘external affair’ in the terms of the Constitution’s grant of 

legislative power to the Commonwealth. In this sense, the argument was that the translation 

from the international to national realm was an illegitimate bid to enlarge Commonwealth 

power. 

 

The faithfulness of the RDA to the relevant parts of ICERD was significant for the judges in the 

narrow majority (4:3) upholding the validity of the RDA. Justice Brennan made this point most 

explicitly. He said: ‘if there were a disconformity between [the relevant RDA provisions] on the 

one hand and the Convention obligation on the other, the Convention obligation might fail to 

stamp the character of an external affair on [the RDA provisions]… and further consideration 

would have to be given to their validity.’20  

 

Responding to a claim by the Victorian Solicitor-General that s 9(1) of the RDA, transposing 

the ICERD’s definition of racial discrimination, was meaningless in Australian law, Justice 

Brennan insisted that the legislative provision should be read in light of its international legal 

meaning. He stated that, given the precise reproduction of the ICERD’s definition of racial 

discrimination in s 9(1) of the RDA, ‘it is reasonable to assume that Parliament intended to 

import into municipal law a provision having the same effect as the corresponding provision in 

                                            

18 Section 12 prohibits racial discrimination in the context of land and housing. 
19 Koowarta v Bjelke-Petersen (1982) 153 CLR 168, 177. 
20 Ibid 261. 
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the treaty … [and it should be construed by Australian courts] in accordance with the meaning 

to be attributed to the treaty provision in international law.’21 Indeed, Justice Brennan warned, 

to do otherwise might invalidate a statute based on international law. He went on to apply the 

principles relevant to the interpretation of treaties found in art 31 of the Vienna Convention on 

the Law of Treaties of 1969 to s 9(1), finding that it covered the Queensland government’s 

refusal to allow the transfer a pastoral lease. This approach seems to endorse adherence to 

the original text as the goal of translation.  

 

Since Koowarta, however, Australian courts have often overlooked the evolution of 

international law on racial discrimination. The clearest example of this is in relation to special 

measures, a category imported directly into the RDA from the ICERD, as noted above. The 

High Court’s decision in Gerhardy v Brown treated all forms of differential treatment on the 

basis of race as prohibited, unless such acts could be characterised as special measures.22 

This analysis, resting on a limited, formal approach to racial equality, did not take into account 

the prevalent view in international law that equality may require different treatment of racial 

groups to take into account historic patterns of discrimination or to preserve distinct cultural 

identities.23  

 

In Maloney v The Queen, the High Court considered whether Queensland laws that restricted 

alcohol consumption on Palm Island, a location whose population is almost entirely Aboriginal, 

could be justified as a special measure under the RDA.24 The Court was directed to many 

international instruments dealing with the nature of racial discrimination and special measures, 

such as statements by UN human rights treaty bodies, but most members of the Court were 

very wary of using this jurisprudence in interpreting the RDA.25 Chief Justice French, for 

example, was concerned that reference to such material could ‘rewrite the [treaty] text’, 

implying that the meaning of the provisions of the RDA drawn from the ICERD was settled in 

1975.26 This view was put most explicitly by Justice Hayne.27 Justice Gageler was the only 

member of the Court to examine developments in international jurisprudence systematically, 

                                            

21 Ibid 265.  
22 (1985) 159 CLR 70. 
23 See, eg, Warwick McKean, Equality and Discrimination under International Law (Clarendon Press, 
1983).  
24 (2013) 252 CLR 168. 
25 For a thorough analysis of this point see Wall, P., ‘The High Court of Australia’s Approach to the 
Interpretation of International Law and Its Use of International Legal Materials in Maloney v The 
Queen [2013] HCA 28’ (2014) 15 Melbourne Journal of International Law 228. 
26 Maloney v The Queen (2013) 252 CLR 168, 185 [23]. Justice Bell is also wary of the possibility that 
the treaty text might be ‘supplemented’ by the non-binding recommendations of the treaty bodies: at 
256 [235].  
27 Ibid 198–99 [61]. 
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although he ultimately agreed with the Court’s decision that the Queensland laws constituted 

a special measure under the RDA. 

 

Overall, the judgments in Maloney suggest an approach to the Australian translation of an 

international treaty that does not fit neatly into either of the two categories of translation 

sketched above. It is neither faithful to the contemporary meaning of the original text, nor a 

creative adaptation. The High Court seems rather to insist that, once incorporated from the 

treaty into Australian law, the category of special measures is detached from its international 

context and its meaning is frozen as at the date of the incorporation. This technique is 

inconsistent with the international law relating to treaty interpretation, which endorses the 

principle of interpretation in ‘good faith in accordance with the ordinary meaning to be given to 

the terms of the treaty in their context and in the light of its object and purpose.’28 

 

International scrutiny of the RDA 

 

A different lens on translation of international standards is provided in the scrutiny of Australian 

implementation of the Convention by the UN Committee on the Elimination of Racial 

Discrimination, an expert monitoring body established by the ICERD.29 Under the Convention, 

Australia is required to submit reports on its implementation to the Committee every two 

years.30 The Committee then engages with Australia in what is optimistically termed 

‘constructive dialogue’, a process concluded by the preparation of ‘concluding observations’. 

Since 1975, Australia has submitted seventeen reports to the Committee, some reports being 

consolidations. 

 

The constructive dialogue about the translation of international standards can, occasionally, 

go off the rails and become explosive. In Australia’s case, this occurred in 2000, when, as 

Minister for Immigration, Philip Ruddock led the Australian delegation to the dialogue with the 

Committee on the Elimination of Racial Discrimination. Mr Ruddock faced tough questioning, 

particularly on the amendments to the Native Title Act, allowing extinguishment and 

impairment of native title, prompted by the High Court’s decision in Wik.31 A joint press release 

from Mr Ruddock, Alexander Downer, Minister for Foreign Affairs and Daryl Williams, Attorney-

General, later stated that the Australian government was ‘appalled at the blatantly political and 

partisan approach taken by [the Committee].’ The three ministers denounced the Committee’s 

‘polemical attack on the Government’s indigenous policies … [which were] based on an 

                                            

28 Vienna Convention on the Law of Treaties, opened for signature 23 May 1969, 1155 UNTS 331 
(entered into force 27 January 1980) art 31. 
29 International Convention on the Elimination of All Forms of Racial Discrimination, opened for 
signature 7 March 1966, 660 UNTS 195 (entered into force 4 January 1969) art 8(1).  
30 Ibid art 9(b). 
31 Wik Peoples v Queensland (1996) 187 CLR 1. 
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uncritical acceptance of the claims of domestic political lobbies and take little account of the 

considered reports submitted by the Government.’32 

 

Overall, the Committee on the Elimination of Racial Discrimination has assessed the Australian 

translation of the Convention obligations, both legally and politically, as partial and inadequate. 

Australia’s most recent appearance before the Committee was in 2010. The Committee noted 

a number of positive developments in Australia, including the 2007 National Apology to the 

Stolen Generations, the endorsement in 2009 of the UN Declaration on the Rights of 

Indigenous Peoples (which Australia had voted against at the time of its adoption by the UN 

General Assembly in 2006), and the policy of ‘closing the gap’ in Indigenous health inequality. 

It expressed however serious concerns about the consistency with ICERD of a range of 

Australian laws, policies and practices, including the Northern Territory Intervention and the 

suspension of the RDA, the treatment of refugees and asylum seekers, and the impact of 

Australia’s counter-terror laws.33 

 

The Committee also regretted that many recommendations from previous reports had not been 

fully implemented in Australia, including in relation to Aboriginal deaths in custody, the socio-

economic disadvantage of Aboriginal and Torres Strait Islander peoples, massive over-

representation of Aboriginal and Torres Strait Islander peoples in the prison population, 

Aboriginal land rights and the mandatory detention of asylum seekers. 

 

The Committee made over twenty recommendations to address racial discrimination, 

disadvantage and inequality in Australia, including in relation to Australia’s legal framework, 

Indigenous peoples, refugees and asylum seekers.34 It called for the comprehensive 

implementation of ICERD in Australian law, for example through strengthening Commonwealth 

anti-discrimination laws. It proposed the amendment of the RDA to require a complainant to 

prove only prima facie discrimination, at which point the evidentiary burden would shift to the 

respondent to establish that there had been no racial discrimination. It also recommended the 

criminalisation and prosecution of acts of racial hatred. The Committee drew attention to the 

need for a legal framework to prevent Australian corporations breaching the rights of 

Indigenous peoples domestically and overseas as well as the importance of regulating the 

extra-territorial activities of Australian corporations abroad that affected Indigenous rights. 

                                            

32 Downer, A., ‘Government to Review UN Treaty Committees’ (Media Release, 30 March 2000) 
<http://foreignminister.gov.au/releases/2000/fa024_2000.html>.  
33 Committee on the Elimination of Racial Discrimination, Consideration of Reports Submitted by 
States Parties under Article 9 of the Convention—Concluding Observations of the Committee on the 
Elimination of Racial Discrimination: Australia, 77th sess, UN Doc CERD/C/AUS/CO/15-17 (13 
September 2010).  
34 Ibid.  
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Australia’s response to the Committee was selective and almost desultory, addressing only 

three of the Committee’s recommendations.35 

 

The lack of Australian interest in translating the international norm of non-discrimination on the 

basis of race into the domestic sphere emerges also in the way that Australia regularly 

dismisses the Committee’s views on individual communications under art 14 of ICERD. Take 

for example Stephen Hagan’s complaint about the continued use of the word ‘nigger’ in the 

name of a football stadium in Toowoomba, unsuccessfully challenged under ss 9(1) and 

18C(1) of the RDA in the Australian legal system. One of Mr Hagan’s arguments before the 

UN Committee was that the RDA did not give full effect to the terms of the Convention. The 

Committee argued that ‘the Convention, as a living instrument, must be interpreted and applied 

taking into account the circumstances of contemporary society.’ It paid attention to the 

‘increased sensitivities in respect of words [such as ‘nigger’] appertaining today’.36 The 

Australian government dismissed this view cursorily, asserting simply ‘[t]he Government is 

confident that Australia’s domestic processes … are second to none in the world.’37 

 

The problems of translation between the international and national legal spheres are not just 

Australian ones. Occasionally the Committee’s views can seem rather removed from political 

reality in Australia. An example of this is its consistent references to the need for constitutional 

amendment to incorporate a prohibition on racial discrimination. The well-documented barriers 

to constitutional reform in Australia make this seem a rather pro-forma comment. 

 

Conclusion 

 

Overall, Australia’s engagement with ICERD suggests that much is lost in the Australian 

translation of international human rights standards. The legal translation process renders the 

treaty text static, neither keeping pace with jurisprudential developments at the international 

level, nor adapting the treaty commitments into a dynamic source of Australian law. A literary 

analogy might be Alexander Pope’s translation of Homer, which rendered Homer’s flowing 

dactylic hexameter into rather clunky heroic couplets.38 Robert Fagles’ recent translation into 

                                            

35 Committee on the Elimination of Racial Discrimination, Consideration of Reports Submitted by 
States Parties under Article 9 of the Convention—Concluding Observations of the Committee on the 
Elimination of Racial Discrimination: Australia—Addendum—Information Received from the 
Government of Australia on the Implementation of the Concluding Observations, 80th sess, UN Doc 
CERD/C/AUS/CO/16-17/Add.1 (4 October 2011).  
36 Committee on the Elimination of Racial Discrimination, Opinion: Communication No 26/2002, 62nd 
sess, UN Doc CERD/C/62/D/26/2002 (14 April 2003) 10 [7.3]. 
37 Wilson, A., ‘Canberra to Defy UN on ‘Nigger’ Sign’, The Canberra Times (Canberra), 24 April 2003. 
38 Homer, The Odyssey of Homer (Alexander Pope trans, 1726).  
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free verse and contemporary language, by contrast, captures the clarity and energy of the 

epic.39 

 

There will always be tensions in translating broad international commitments into specific 

constitutional orders and I am not proposing that we should aspire to some sort of homogenous 

world-wide interpretation of international legal standards. The process of translation means 

that there will be inevitable shifts in meaning and emphasis, suggesting that the two 

approaches to translation I referred to at the start can overlap and may often blur. As Karen 

Knop has pointed out: ‘[j]ust as we know that translation from one language to another requires 

more than literalness, we must recognize the creativity, and therefore the uncertainty, involved 

in domestic interpretation.’40 In other words, the outcome of the translation of international law 

will not always be the same in different legal cultures – in Knop’s words, ‘translation owes 

fidelity to the other language and text but requires the assertion of one’s own as well.’41 

 

Legal anthropologist Sally Engle Merry has identified vernacularisation as a fruitful mode of 

translation of international human rights treaties to the local level.42 She uses this term to mean 

the ways global ideas of human rights are translated into specific local languages and contexts, 

acquire new accents and resonances, and are appropriated for use in daily life. The idea of 

vernacularisation emphasises the crucial role of local actors in making international human 

rights standards relevant in their communities.  

 

So, a challenge for the next 40 years of the RDA is to consider how its basic purpose, the 

elimination of discrimination based on race, might be vernacularised more productively in 

Australia. While the legal framework of the RDA is important, it is not enough in itself. 

Vernacularisation also requires political and social change, and can only grow from specific, 

every day, local commitments to non-discrimination and racial equality. 

  

                                            

39 Homer, The Odyssey (Robert Fagles trans, Penguin Books, 1996).  
40 Knop, K., ‘Here and There: International Law in Domestic Courts’ (2000) 32 New York University 
Journal of International law and Policy 501, 506. 
41 Ibid. 
42 Merry, S.E., Human Rights and Gender Violence: Translating International Law into Local Justice 
(University of Chicago Press, 2006). 




