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Abstract: While retirement ages have been removed for the majority of the UK 

workforce, the judiciary remains one of the few professions that is 

systematically compulsorily retired at the age of 70. There is a need to critically 

examine why judges should be the exception to the general prohibition of 

mandatory retirement, and whether this approach is appropriate in a modern 

democratic society. This paper critiques the three aims put forward as 

supporting judicial retirement ages, namely recognising societal trends, 

securing judicial capacity and facilitating new and more diverse judicial 

appointments. Though there may well be legitimate aims that support judicial 

retirement ages, there are very real questions regarding whether retirement ages 

are a proportionate means of achieving these aims. Judicial retirement ages may 

therefore struggle to be objectively justified in accordance with EU law. 

 

Since 2011, there has been no general retirement age for the UK workforce. Employers 

may still adopt an employer-justified retirement age (‘EJRA’) where it can be shown 

to be a proportionate means of achieving a legitimate aim. However, many employers 

are choosing to abandon mandatory retirement ages, rather than risk a legal challenge 
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from retired employees.1 Thus, for the majority of the workforce, retirement must now 

generally be managed on a case-by-case basis, and negotiated with individual 

employees.  

 

While mandatory retirement is generally not allowed in employment in the UK, some 

specific industry-based exceptions remain. The judiciary is an important example. 

While judges, like other individuals, are entitled to be protected from age 

discrimination, 2  the proper administration of justice may justify setting aside this 

entitlement,3  at least in relation to retirement ages. Though there might be strong 

reasons for retaining judicial retirement ages, they have also been criticised for 

representing ‘a prime example of arbitrary age discrimination’.4  

 

There has been minimal academic discussion of age limits and retirement ages for the 

judiciary.5 There is therefore a need to critically examine why judges should be the 

exception to the general prohibition of mandatory retirement, and whether this approach 

is appropriate in a modern democratic society. 6  Judicial retirement ages reflect 

important tensions between individual rights to equality and the proper administration 

of justice. They therefore raise issues of general public and legal significance, which 

should be debated and critiqued in an informed and empirically-grounded manner. To 

fill the void of legal scholarship in this area, this paper considers the rationale and 

	
1  DWF, ‘De-Regulation of Retirement - One Year On’ (9 May 2012) <http://web-archive-
uk.com/uk/d/dwf.co.uk/2012-07-
19_157064_88/DWF_gt_De_regulation_of_Retirement_One_Year_On/> accessed 15 May 2012. 
2 Brian Opeskin, ‘Models of Judicial Tenure: Reconsidering Life Limits, Age Limits and Term Limits 
for Judges’ (2015) 35 Oxford J Legal Studies 627, 635. 
3 ibid. 
4 Leslie L Anderson, ‘Age Discrimination: Mandatory Retirement from the Bench’ (1973–74) 20 Loy L 
Rev 153, 153. 
5 Opeskin (n 2) 628.  
6 Anderson (n 4) 157. 
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purpose of judicial retirement ages in the UK and evaluates whether these aims are still 

valid in a modern society. In essence, it considers whether judicial retirement ages are, 

as the law currently requires, a proportionate means of achieving legitimate aims in the 

UK.  

 

I commence with a brief discussion of retirement ages generally in the EU and UK (Part 

A), then consider specific provisions and case law relating to judicial retirement ages 

(Part B). In Parts C and D, I scrutinise the various justifications put forward for judicial 

retirement ages, and whether judicial retirement ages are a proportionate means of 

achieving these goals. I argue that these justifications are no longer valid in a modern 

democratic society, and likely fall afoul of EU law. Therefore, there is a need to 

consider potential alternatives to judicial retirement ages.  

A)  Retirement ages in the EU and UK 

Retirement ages are permitted under EU age equality legislation where the provisions 

are objectively and reasonably justified by a legitimate aim (such as legitimate 

employment policy, labour market and vocational training objectives) and the means 

of achieving that aim are appropriate and necessary, in accordance with Article 6(1) of 

the Framework Directive 2000/78. 7  The Court of Justice of the European Union 

(‘CJEU’) has held that legitimate aims might include: establishing a balanced age 

	
7 Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal 
treatment in employment and occupation [2000] OJ L303 p. 16-22. See, for example, Case 411/05 
Palacios de la Villa v Cortefiel Servicios SA [2007] ECR I-8531; Case C-388/07 R (Age Concern 
England) v Secretary of State for Business Enterprise and Regulatory Reform [2009] 3 CMLR 4; Case 
C-45/09 Rosenbladt v Oellerking Gebäudereinigungsges [2011] 1 CMLR 32; Case C-250/09 Georgiev 
v Tehnicheski universitet – Sofia, filial Plovdiv [2011] 2 CMLR 7; Joined Cases C-159/10 and C-
160/10 Fuchs v Land Hessen [2011] 3 CMLR 47. 
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structure and distributing work and professional opportunities between generations;8 

workforce planning;9 avoiding the need to dismiss older employees on performance 

grounds;10  and standardising the age-limit for compulsory retirement in a specific 

sector.11  

 

Once a legitimate aim has been identified, a court must determine whether the 

differences in treatment are appropriate and necessary to achieve that aim. Measures 

must not appear unreasonable in the light of the aim pursued and must be supported by 

evidence. 12  In applying this test, courts will often consider the availability of a 

pension;13 whether an employee can continue working in some capacity;14 whether the 

retirement rule was collectively bargained;15 and if the rule applies to a profession with 

a fixed number of posts.16  

 

In adopting the Framework Directive into UK law, the then government elected to 

introduce a national default retirement age (‘DRA’) of 65, and to allow employers to 

adopt a lower retirement age if it could be objectively justified. However, the DRA was 

abolished with the passing of the Employment Equality (Repeal of Retirement Age 

Provisions) Regulations 2011 (UK) SI 2011/1069 (‘2011 Regulations’). Employers 

	
8 Fuchs (n 7) paras 47, 49; Georgiev (n 7) para 42, 46; Case C-286/12 Commission v Hungary [2013] I 
CMLR 44, para 62; Palacios (n 7) para 53; Case C-341/08 Petersen v Berufungsausschuss für 
Zahnärzte für den Bezirk Westfalen-Lippe [2010] 2 CMLR 31, para 65; Rosenbladt (n 7) para 43. 
9 Rosenbladt (n 7) paras 60–62. 
10 Rosenbladt (n 7) para 43. 
11 Commission v Hungary (n 8) para 61. 
12 ibid para 72; Fuchs (n 7) para 83. 
13 Palacios (n 7) para 73; Rosenbladt (n 7) paras 43, 48; Georgiev (n 7) para 54; Fuchs (n 7) paras 66–
67; Case C-141/11 Torsten Hörnfeldt v Posten Meddelande AB [2012] ECR I-0000, para 42. 
14 Rosenbladt (n 7) paras 73–76; Fuchs (n 7) para 66; Hörnfeldt (n 13) paras 40–41. 
15 Palacios (n 7) para 74; Rosenbladt (n 7) paras 49–50, 67–69; Hörnfeldt (n 13) para 32. 
16 See Georgiev (n 7) para 52.  
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may still implement an EJRA if the requirement can be objectively justified as a 

proportionate means of achieving a legitimate aim.  

 

In the case of Seldon v Clarkson Wright & Jakes (A partnership),17 the UK Supreme 

Court categorised legitimate aims as falling within two broad classes: first, inter-

generational fairness; and, second, dignity.18 In that case, it was ultimately found that 

the retirement age of a law firm partnership was appropriate and reasonably necessary 

for achieving the aims of staff retention and planning for the future of the firm.19 

However, the position might have been different if the claimant had been retired after 

the abolition of the DRA.20  

 

In sum, then, legislative reform has made retirement ages largely a historical relic in 

the UK. While employers may still impose an EJRA, there is anecdotal and survey 

evidence that few are choosing to do so.21  Thus, most employees will be able to 

continue to work past traditional retiring age. A major exception to this general trend 

is in relation to judicial retirement ages. The question, then, is whether judges should 

be an exception to this broad movement. 

B)  Judges and retirement ages 

Compulsory retirement for UK judges was first introduced by the Judicial Pensions Act 

1959, which created a retirement age of 75 for those appointed to the High Court and 

above. Later, the Judicial Pensions and Retirement Act 1993 (‘the 1993 Act’) 

	
17 [2012] UKSC 16, [2012] 2 CMLR 50. 
18 ibid [56]–[57]. 
19 Seldon v Clarkson Wright & Jakes [2013] UKET 1100275/2007 (14 May 2013). 
20 ibid [92]. The ET’s decision on proportionality was upheld by the Employment Appeal Tribunal: 
Seldon v Clarkson Wright & Jakes [2014] UKEAT/0434/13/RN (13 May 2014). 
21 DWF (n 1).  
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introduced a general judicial retirement age of 70 for most judicial office holders in the 

UK, with the aim of bringing consistency to judicial retirement ages.22 Section 26 of 

that Act provides that, upon attaining the age of 70 (or a lower age specified in an Act 

or other instrument), a judicial office holder shall vacate their office.23 The relevant 

Minister may extend a judge’s tenure beyond the compulsory retirement age where they 

consider it to be desirable in the public interest.24 This extension can be for a period not 

exceeding one year, and cannot extend beyond the day on which the judicial office 

holder attains the age of 75.25  

 

When considering judicial retirement ages, it is also important to take judicial pension 

arrangements into account, as pensions may strongly influence judicial retirement 

behaviour. Until 2015, judicial pensions were provided for by the Judicial Pension 

Scheme 1993 (‘JUPRA’). Under that scheme, judges were entitled to a contribution-

based defined benefit final salary pension, with a full pension entitlement (an annual 

pension of half their pensionable pay) being achieved after 20 years of service.26 The 

scheme had a normal pension age of 65, which would be of most benefit to those 

appointed at or before the age of 45. The New Judicial Pension Scheme 2015 lifts the 

20-year restriction on years of service, imposes higher individual contributions on 

judges and reverts to a career-average defined benefit pension.27 This has generated 

significant unrest and disquiet among judges,28 and is being legally challenged on the 

	
22 HL Deb 16 June 1992, vol 538, cols 118–26 (The Lord Chancellor, Lord Mackay of Clashfern); HC 
Deb 3 December 1992, vol 215, col 429 (The Parliamentary Secretary, Lord Chancellor's Department, 
Mr. John M. Taylor). 
23 On the interpretation of transitional provisions related to the 1993 Act, see R v Lord Chancellor ex 
parte Stockler (1996) 8 Admin LR 590. 
24 Judicial Pensions and Retirement Act 1993 s 26(5). 
25 ibid s 26(5). 
26 See further Ministry of Justice, ‘Judicial Pension Scheme 1993: Scheme Guide’ (November 2014). 
27 See Ministry of Justice, ‘New Judicial Pension Scheme 2015: Policy Papers’ (no date). 
28 Graham Gee and others, The Politics of Judicial Independence in the UK’s Changing Constitution 
(Cambridge University Press 2015) 83–90. 
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basis that it would disproportionately affect younger judges, who are more likely to be 

women and from ethnic minorities.29  

 

Mandatory retirement ages for judges are likely exempt from the Equality Act 2010 as 

‘a requirement of an enactment’.30 However, they must still arguably comply with the 

Framework Directive: that is, they must be a proportionate means of achieving a 

legitimate aim. The scope of the Framework Directive is framed broadly to include 

employment and working conditions for the public and private sectors, including public 

bodies.31 While judges are appointed to a public office, it is still arguable that judicial 

retirement ages fall within ‘employment and working conditions’. In C-20/13 Unland 

v Land Berlin,32 it was not in dispute that the Framework Directive applied to judges, 

as they occupied positions in the public sector.33 This is consistent with other areas of 

law, where UK judges have been held to be ‘workers’ for the purposes of equality 

legislation.34 These decisions provide a strong indication that judicial retirement ages 

will be seen as ‘working conditions’, requiring justification in accordance with the 

Framework Directive.  

 

Judicial retirement ages were considered by the CJEU in Commission v Hungary, where 

the compulsory retirement ages for judges and others were lowered from 70 to 62 years 

of age. Hungary argued that the provisions were supported by legitimate aims of 

unifying retirement ages across the public service, and achieving a more balanced age 

	
29 Clive Coleman, ‘Why Are 200 Judges Suing the UK Government?’ (BBC News, 10 July 2015) 
<http://www.bbc.co.uk/news/uk-33461759> accessed 19 August 2015. 
30 See Equality Act 2010, ss 50, 51, Schedule 22 cl 1(1).  
31 Framework Directive, Article 3(1).  
32 [2015] ICR 1225.  
33 ibid [28].  
34 C-393/10 O’Brien v Ministry of Justice [2012] 2 CMLR 25; Perceval-Price v Department of Economic 
Development [2000] IRLR 380, [2000] NICA 9. 
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structure. The CJEU ruled that Hungary had ‘failed to provide any evidence’ that more 

lenient provisions could not have achieved the same aims,35 meaning the provisions 

were not necessary to achieve the standardisation of retirement ages. Further, the 

provisions were not appropriate to achieve a more balanced age structure:36 the sudden 

retirement of those aged between 62 and 70 would create a ‘very significant 

acceleration’ of turnover in positions in 2012, and a ‘radical slowing down’ thereafter, 

particularly as the retirement age would then be progressively increased to 65. 37 

Therefore, the change would not create a balanced age structure in the medium and long 

term.38  

 

Commission v Hungary demonstrates that the CJEU will carefully examine the 

proportionality of judicial retirement ages in some circumstances. However, that case 

was exceptional for three reasons. First, it was not a preliminary ruling, meaning the 

CJEU was not limited to providing guidance to national courts.39 Second, the case 

involved the abrupt lowering of compulsory retirement ages, rather than the 

maintenance of established retirement provisions. Unlike in other cases, the change 

therefore failed to protect the judges’ legitimate expectations.40 Third, the changes to 

the retirement rules potentially allowed for undue influence on the composition of the 

judiciary,41 undermining the independence of the judiciary and the rule of law. This 

more rigorous approach is therefore unlikely to be extended to subsequent cases, 

	
35 Commission v Hungary (n 8) para 71. 
36 ibid para 79. 
37 ibid para 78. 
38 ibid para 77. 
39 See further Elaine Dewhurst, ‘Intergenerational Balance, Mandatory Retirement and Age 
Discrimination in Europe: How Can the ECJ Better Support National Courts in Finding a Balance 
between the Generations?’ (2013) 50 Common Market Law Review 1333, 1345.  
40 Commission v Hungary (n 8) para 68. 
41 European Commission for Democracy Through Law, ‘Opinion on the New Constitution of Hungary’ 
(Opinion, 20 June 2011) para 108. 
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particularly where a retirement age has already been in place for some time, as in the 

UK. 

 

Retirement provisions affecting lower level tribunal members have also been 

considered by UK courts. However, the case law is divided on whether these retirement 

ages are proportionate. In Lindsay v Department for Employment and Learning42 a 

retirement age of 70 was upheld as proportionate for a lay member of the employer 

panel for the Northern Ireland Industrial Tribunals, as it was the only possible means 

of introducing new talent and updating skills on the panel, achieving a more balanced 

age structure, and facilitating succession planning. A recruitment exercise without a 

retirement age would only reduce the amount of work available for all panel members,43 

and capability assessments for older panel members were not a viable option. 44 

Similarly, in White v Ministry of Justice45 the Employment Tribunal (‘ET’) upheld the 

retirement of a circuit judge at age 70 as a proportionate means of achieving five 

legitimate aims: promoting judicial independence; preserving dignity; maintaining 

public confidence in the judiciary; workforce planning; and sharing opportunities 

between generations and promoting diversity. 46  Despite the lack of statistical or 

empirical evidence to support these aims, the ET saw these arguments as 

‘unanswerable’,47 and adopted them uncritically.48 The lack of evidence to support the 

decision in White was criticised by the claimants in John v Ministry of Justice,49 which 

	
42 [2013] NIET 356/12, [2014] EqLR 180. 
43 ibid 17. 
44 ibid 16. 
45 ET 2201298/2013 (20 November 2014). 
46 ibid [19]. 
47 ibid [45]. 
48 This might reflect Mr White’s limited arguments in the case: Mr White did not challenge these 
objectives, ‘either as to the fact of them or the need for them’: ibid [22]. Rather, he argued that while a 
retirement age was justified for the judiciary, that age should be 75 not 70: ibid [5]. 
49 ET 3300891/2012 and 1700191/2013 (16 December 2014), [19], [20].  
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related to the retirement of ET lay members. The ET (composed of the same 

employment judge that decided White) rejected these criticisms, given the difficulties 

of adducing ‘unavailable’ medical or scientific evidence to support the retirement age.50 

The decision in White was therefore seen as legitimate, and strongly influenced the 

ET’s finding in John that the retirement age for ET lay members was objectively 

justified.  

 

In contrast, other cases have found that retirement ages for judicial and quasi-judicial 

roles have not been proportionate. In Engel v Transport and Environment Committee 

of London Councils,51 a retirement age of 70 was successfully challenged by a parking 

adjudicator. While the retirement age pursued three legitimate aims (protecting the 

independence of parking adjudicators, workforce planning, and ensuring competence 

without capability procedures), a retirement age of 70 was not proven to be a 

proportionate means of achieving these aims. There was no evidence that other, less 

discriminatory methods of achieving these aims would be ‘ineffective or unavailable or 

had some other flaw’,52 and most parking adjudicators left their role for reasons other 

than retirement.53 Similarly, in Hampton v Lord Chancellor,54 a recorder successfully 

challenged a retirement age of 65. While ensuring a reasonable flow of appointments 

for judicial positions was held to be a legitimate aim,55 the retirement age was not a 

reasonably necessary means of achieving that aim. 56  There was no evidence that 

recorders would remain in their post until the retirement age,57 the existing pool of 

	
50 ibid [26]–[31]. 
51 [2013] UKET 2200472/2012 (26 April 2013). 
52 ibid [47]. 
53 ibid [53]. 
54 [2008] IRLR 258. 
55 ibid [48]. 
56 ibid [58]. 
57 ibid [51]. 
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recorders provided an adequate source of candidates for full time judicial posts,58 and 

steps could have been taken to remove recorders who were failing to satisfy the 

minimum sitting requirement, freeing up positions.59  

 

In sum, then, there is no consensus in the case law regarding when judicial retirement 

ages will be objectively justified. While judicial retirement ages may pursue a number 

of legitimate aims, there is substantial disparity in the cases regarding the evidence that 

needs to be provided to prove that the age chosen is proportionate. As demonstrated by 

Engel and Hampton, a lack of evidence may lead to a retirement age not being justified. 

At the same time, the decision in White indicates that assertion and anecdotal fear might 

be sufficient to support a retirement age, if presented to an uncritical ET. Given the 

limited scrutiny applied to judicial retirement ages in ET decisions,60 and the absence 

of any higher authority on this point, the sections that follow scrutinise these arguments, 

both in relation to legitimate aims and proportionality, to consider whether they 

continue to hold in the modern judicial environment.  

C)  Justifying judicial retirement ages: legitimate aims and 

proportionality 

In Seldon the UK Supreme Court categorised legitimate aims as falling within two 

broad classes: first, inter-generational fairness; and, second, dignity.61 These two aims 

	
58 ibid [54]. 
59 ibid [53]. 
60 See, for example, Southgate v Ministry of Justice (unreported), where the ET appears to have failed to 
even consider whether the statutory retirement age was a proportionate means of achieving a legitimate 
aim in accordance with the Framework Directive: John Bingham, ‘Judges Forced to Retire at 70 Sue for 
Age Discrimination’, The Telegraph (3 March 2009) <http://www.telegraph.co.uk/news/uknews/law-
and-order/4928487/Judges-forced-to-retire-at-70-sue-for-age-discrimination.html> accessed 24 
September 2015.  
61 Seldon (n 17) [56]–[57]. 
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are highly relevant in the judicial context. However, in the parliamentary debates 

relating to the 1993 Act, a further rationale was relied upon to justify reducing judicial 

retirement ages, namely societal trends and perceptions. As this aim is most 

contentious, it will be considered first.  

i) Societal trends and perceptions 

Two arguments relating to societal trends and perceptions were cited in support of 

judicial retirement ages in the 1993 Act parliamentary debates. First, judicial retirement 

ages were consistent with the ‘current trend in all the professions … to have earlier 

retirement’,62 and the use of retirement ages in the civil service.63 These are no longer 

trends in the UK labour market: most employers have abandoned mandatory retirement, 

and government policy and pension reform is targeted towards extending working lives 

and reducing early retirement.64 Thus, while this argument about social trends might 

have held in the early 1990s, it is no longer legitimate in the UK.  

 

Second, the parliamentary debates were swayed by negative public perceptions of 

judges,65 and a perception among law-makers that the public saw judges as being too 

old and out of touch with modern conditions.66 The debates explicitly cited a Law 

Society survey, which found that 65 per cent of respondents thought judges were out 

of touch with everyday life and everyday people, and 86 per cent thought that judges 

should retire earlier than the previous retirement age of 75.67 Thus, the results of the 

survey supported ‘the overwhelming conclusion … that judges were too old, too male, 

	
62 HL Deb 16 June 1992 vol 538 cc 140 (Lord Wigoder), 142 (Lord Taylor of Gosforth); HL Deb 30 
June 1992 vol 538 c 741 (Lord Wigoder). 
63 HC Deb 03 December 1992 vol 215 c 438 (Mr. Boateng). 
64 Constitution Committee, ‘Judicial Appointments’ (Report of Session 2012–13, 7 March 2012) para 
191. 
65 HL Deb 16 June 1992, vol 538, col 163 (Lord Bridge of Harwich). 
66 ibid. 
67 HC Deb 3 December 1992, vol 215, col 435 (Mr. Boateng). 
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too white and too out of touch’,68 and this formed the background for the parliamentary 

debates.69 In this context, lowering judicial retirement ages was thought to ensure ‘that 

public perception of the Bench is not one that conforms with caricature and lampoon.’70 

 

Some members of Parliament resisted this reliance on public sentiment to dictate 

policy, noting the ‘danger in accommodating fashion’.71 Others described relying on 

current retirement trends and public opinion as ‘ludicrous’,72 ‘profoundly unhealthy’ 

and ‘disturbing’.73 Indeed, Mr. Evans called for Parliament to challenge these sorts of 

‘tabloid opinion polls’:74 it was felt that the role of Parliament should be ‘to lead, not 

simply to follow’ public sentiment.75 

 

However, the majority of parliamentarians were more attuned to the need to respond to 

public sentiment, even if that sentiment was not grounded in fact: 

 

It is arrogance in the extreme to say that the public perception of how the judges 

operate can be ignored. The House has a responsibility to recognise the deep 

feelings that members of the public have about the way in which judges conduct 

themselves and their business.76  

 

Thus, politicians felt that judges should not hold office ‘beyond the age commonly 

regarded, rightly or wrongly, as an age when the ability to work can become 

	
68 ibid. 
69 ibid. 
70 ibid col 438 (Mr. Boateng). 
71 ibid col 429 (Mr. Nicholls). 
72 ibid cols 452–53 (Mr. Nicholls). 
73 ibid cols 454–56 (Mr. Nicholls). 
74 ibid col 445 (Mr. Evans). 
75 ibid cols 454–56 (Mr. Nicholls). 
76 ibid cols 446–47 (Mr. Byers). 
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impaired.’77 Further, the debates saw retirement ages as necessary to ensure that ‘most 

people who go through the judicial process … feel that the wise person on the judicial 

bench has some idea of what life is about.’78  

 

Parliament’s desire to respond to ageist public sentiment is unlikely to be upheld as a 

legitimate aim in the modern UK context. Indeed, with the passage of age equality 

legislation, it is far more likely that courts will endorse the idea that Parliament should 

lead (not follow) public sentiment on ageing issues.79 Even if these concerns were 

recast as a desire to uphold public confidence in the judiciary, this would be 

fundamentally dependent on ageist assumptions about how judges perform in old age, 

and how the public perceives ageing public officers.  

 

In sum, then, concerns relating to societal trends and perceptions are unlikely to be 

regarded as a legitimate aim in the modern legal context. However, the CJEU has 

recognised that the aims underlying a provision may change over time without affecting 

the validity of the law itself.80 Thus, even if this aim is no longer legitimate, judicial 

retirement ages may be justified on the basis of ‘dignity’ or ‘intergenerational fairness’ 

aims. 

ii) Capacity or ‘dignity’ 

Judicial retirement ages are also argued to be a means of ensuring judicial capacity 

without resorting to performance and capability procedures,81 like those that might 

apply in a general employment setting. This reflects two concerns related to the use of 

	
77 ibid col 458 (Mr O’Brien). 
78 ibid col 472 (Mr. Streeter). 
79 ibid cols 454–56 (Mr. Nicholls). 
80 Fuchs (n 7) paras 41–42. 
81 See Engel (n 51). 
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performance and capability procedures for judges: first, that they might affect judges’ 

dignity, thereby affecting public perceptions of judges and confidence in the judicial 

process; and, second, that performance and capability processes might affect the 

independence of judges in their judicial role.82 While these aims were endorsed in 

Engel,83 in that case a retirement age of 70 was not proven to be a proportionate means 

of achieving these aims: there was no evidence that other, less discriminatory methods 

of achieving the aims would be ‘ineffective or unavailable or had some other flaw’.84 

Relying on capacity and dignity arguments of this nature should therefore be 

complemented with evidence that other methods cannot be used to ensure the capability 

of judicial officers.  

 

Concerns about judicial capacity were a recurring theme in the parliamentary debates 

of the 1993 Act. Judicial retirement ages were seen as necessary to prevent older judges 

from being subjected to the strain and demands of the judicial role.85 This paternalistic 

approach, where individuals are denied the opportunity to determine the level of strain 

and demand they want to undertake in their work life, runs directly counter to the 

government’s emphasis on individual choice in other employment settings. The 

parliamentary debates also displayed fears that individual judicial capacity would 

decline with age:86 without a retirement age, judges might ‘fall below their original 

level of mental prowess’, becoming ‘an embarrassment and a disadvantage to the 

judicial system.’87 This fear was echoed in White, where the ET focused on the non-

	
82 See ibid. 
83 ibid [42]. 
84 ibid [47]. 
85 HL Deb 16 June 1992, vol 538, col 140 (Lord Wigoder). See also HC Deb 3 December 1992, vol 215, 
cols 470–71 (Mr. Streeter).  
86 HC Deb 3 December 1992, vol 215, cols 470–71 (Mr. Streeter), col 474 (Dr Fox). 
87 ibid col 477 (Mr. Sweeney). 
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‘fanciful’ worry that judges might ‘start going down-hill after 70’, and the need to 

ensure judges were not ‘past-it’.88 

 

This rather distasteful approach reflects a decline theory of ageing, which assumes that 

judges will decline in competence and ability as they get older.89 Chronological age is 

a limited and imperfect predictor of individual capacity: 90  older workers form a 

heterogeneous group, as people age at different rates and in different ways.91 Age is 

therefore not a good proxy for capability.92 Longitudinal studies have found two key 

requirements for maintaining high cognitive performance in later life: a high level of 

education in early life, and ongoing intellectual activity in old age.93 Judges satisfy both 

these requirements, reducing any link between declining capability and age. Given the 

particularly privileged work position of the judiciary, ageing is unlikely to have any 

substantial or uniform effect on individual work capacity: indeed, other industries with 

an educated and supported older workforce (like academia) have found no significant 

association between ageing and a decline in performance. 94  Thus, assuming that 

judicial performance will decline with age is a limited and stereotypical view of the 

ageing process.  

 

	
88 White (n 45) [47]. 
89 Malcolm Sargeant, ‘The Default Retirement Age: Legitimate Aims and Disproportionate Means’ 
(2010) 39 Ind Law J 244, 250. 
90 See, for example, Scott A Bass and Francis G Caro, ‘Productive Aging: A Conceptual Framework’ in 
Nancy Morrow-Howell and others (eds), Productive Aging: Concepts and Challenges (John Hopkins 
Press 2001) 40. 
91 John Grimley Evans, ‘Age Discrimination: Implications of the Ageing Process’ in Sandra Fredman 
and Sarah Spencer (eds), Age as an Equality Issue: Legal and Policy Perspectives (Hart 2003) 16. 
92 Sandra Fredman, ‘The Age of Equality’ in Sandra Fredman and Sarah Spencer (eds), Age as an 
Equality Issue: Legal and Policy Perspectives (Hart 2003) 40. 
93  Peggy G Koopman-Boyden and Lesley Macdonald, ‘Ageing, Work Performance and Managing 
Ageing Academics’ (2003) 25 J HE Policy and Management 29, 31. 
94 Alysia Blackham, ‘Managing without Default Retirement in Universities: A Comparative Picture from 
Australia’ (2015) 35 Legal Studies 502. 
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In the parliamentary debates, some members explicitly rejected the link between age 

and capacity and the decline theory of ageing, which ‘was not borne out by the 

evidence’.95 Instead, some members acknowledged the individualised nature of the 

ageing process, describing it as a ‘grave mistake to generalise about the maturity of 

human intellect.’ 96  Thus, for some parliamentarians, the ‘matter of age is sheer 

nonsense’97 particularly in roles with low physical demands.98  

 

Even if age and capacity are not inextricably linked, there may still be cases where 

judicial incapacity needs to be addressed. This is an issue for judges of all ages, and 

raises broader questions regarding how we deal with judicial capacity more generally.99 

In the parliamentary debates, members expressed concerns that any capability process 

for judges would be impossible and ‘quite invidious’.100 Others were more open to the 

possibility, suggesting that there be detailed proposals for managing capability brought 

forward.101 Some rejected any process that might question a judge’s capacity: ‘A judge 

is too important a figure to allow any question of capacity to be raised.’102  

 

Overall, then, there was no consensus in the parliamentary debates regarding how, if at 

all, judicial capacity could be addressed. The Constitution Committee has echoed these 

concerns. While seeing retirement ages as a ‘blunt tool’ to address capacity,103 the 

	
95 HC Deb 3 December 1992, vol 215, cols 454 (Mr. Nicholls). See also HL Deb 16 June 1992, vol 538, 
cols 147–48 (Lord Donaldson of Lymington). 
96 ibid col 151 (Lord Renton). 
97 HC Deb 3 December 1992, vol 215, col 448 (Mr. Porter).  
98 ibid col 449 (Mr Nicholls). 
99 This reflects the wider challenge of reconciling judicial accountability and independence: see, for 
example, Alan Paterson, Final Judgment: The Last Law Lords and the Supreme Court (Hart Publishing 
2013) 306–11. 
100 HL Deb 30 June 1992, vol 538, col 741 (Lord Wigoder). 
101 HC Deb 3 December 1992, vol 215, col 446 (Mr. Evans). Cf col 447 (Mr. Byers). 
102 ibid col 458 (Mr O’Brien).  
103 Constitution Committee (n 64) para 191. 
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Committee concluded that judicial independence made it difficult to evaluate the 

capacity and performance of judicial officers.104 Similar issues were raised in Lindsay, 

where capability assessments for older panel members were held to not be a viable 

alternative to compulsory retirement ages, given the risks to panel members’ 

independence and dignity.105 In contrast, in Engel there was held to be no evidence that 

other, less discriminatory methods of securing capacity would be ineffective or 

impracticable.106  Thus, proving that judicial retirement ages are proportionate will 

require detailed consideration of the viability and limitations of other capability 

processes, and how they might apply to judicial officers, particularly given there is 

currently no systematic process of appraisal for the judiciary.  

 

That said, it is also important to recognise that judicial appraisal could enhance the 

judiciary’s operations, and may have important repercussions for improving the 

diversity of the judicial body. In its 2010 report, the Advisory Panel on Judicial 

Diversity recommended ‘the consistent implementation of appraisal and mentoring 

throughout the judiciary’ for skill and career development. 107  This sentiment was 

echoed by the Constitution Committee, which recommended the introduction of a 

formal appraisal system for the judiciary: ‘without an effective appraisals system, the 

public cannot be assured that the judiciary is of the highest possible quality. … the cost 

of an appraisals system pales into insignificance compared with the cost of having poor 

judges.’108 

 

	
104 ibid. 
105 Lindsay (n 42) 16. 
106 Engel (n 51) [47]. 
107 ‘The Report of the Advisory Panel on Judicial Diversity 2010’ (2010) 5. 
108 Constitution Committee (n 64) para 186. 
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Implementing an effective appraisal system for the judiciary that enhances performance 

and addresses issues of incapacity is likely to be a time-consuming and complex task. 

While this is a complicated area in which to make progress, this is not an argument in 

favour of retirement ages: rather, it reflects a broader challenge for the future 

development of the judiciary as an institution, which needs to be addressed proactively. 

Failure to make progress on this issue is not a suitable reason for retaining retirement 

ages, given the broader benefits of adopting appraisal processes for judicial officers. 

iii) Skilled and diverse appointments (or ‘intergenerational fairness’) 

Judicial retirement ages may also allow for the appointment of new, more diverse 

judicial officers by increasing the frequency of judicial appointments.109 In Lindsay, 

retirement ages were held to be a proportionate means of achieving a more diverse age 

profile among Tribunal members, as well as of introducing new talent, updating 

knowledge and skills, and responding to modern attitudes and demographics in a 

planned and structured way.110  

 

Arguments about diversity were raised in the parliamentary debates of the 1993 Act111 

as part of a ‘scheme to balance the judiciary’s gender or racial composition’.112 The use 

of a retirement age, in conjunction with requiring 20 years of service to obtain a full 

pension, was also thought to encourage younger judicial appointees. 113  Younger 

appointees were regarded as being more ‘responsive to new laws and to changing 

mores’,114 less ‘out of touch with modern living’,115 and able to ‘easily understand 

	
109 ibid paras 188, 193.  
110 Lindsay (n 42). 
111 HC Deb 3 December 1992, vol 215, col 431 (Mr Taylor). 
112 ibid col 445 (Mr. Evans). 
113 ibid col 438 (Mr. Boateng). 
114 HL Deb 16 June 1992, vol 538, col 142 (Lord Taylor of Gosforth). 
115 HC Deb 3 December 1992, vol 215, cols 446–47 (Mr. Byers). See also HC Deb 3 December 1992, 
vol 215, col 458 (Mr O’Brien). 
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contemporary concerns or apply contemporary values’.116 Thus, there was a strong 

belief that society ‘need[ed] the attitudes and abilities of a younger, more in-touch 

judiciary.’117 It did not matter whether judges were actually out of touch: again, it was 

the perception that judges were out of touch that had to be addressed.118 

 

These assertions adopt a disengagement theory of ageing, which assumes that older 

judges withdraw from public life as a result of the ageing process, thereby losing touch 

with contemporary norms and values. Disengagement theory has been extensively 

critiqued and ultimately rejected in favour of a more positive view of ageing, based on 

social engagement and continuity across the life course.119 Researchers now recognise 

that ‘success, productivity, and engagement are, in fact, features of a “normal” aging 

experience.’120 There is no evidence that individuals withdraw from public life and fall 

out of touch with community values as they age. If we reject disengagement theory, 

arguments based on older judges being ‘out of touch’ cannot be relied upon to support 

mandatory retirement ages.  

 

The desire to facilitate new and more diverse appointments is also closely related to 

intergenerational fairness and the ‘fair innings’ argument. 121  This concept was 

supported in the parliamentary debates of the 1993 Act, as the ‘younger generation 

should be given their chance’,122 and this could be facilitated via mandatory retirement. 

In careers with a fixed number of posts (such as the judiciary), longer work careers may 

	
116 HC Deb 3 December 1992, vol 215, cols 480–81 (Mr. Boateng). 
117 ibid col 458 (Mr O’Brien). 
118 ibid col 459 (Mr O’Brien). See also at col 472 (Mr. Streeter). 
119  See, for example, Kimberly J Johnson and Jan E Mutchler, ‘The Emergence of a Positive 
Gerontology: From Disengagement to Social Involvement’ (2014) 54 The Gerontologist 93. 
120 ibid 93. 
121  That is, the idea that work policies should take into account all advantages an individual has 
experienced cumulatively over their life: Fredman (n 92) 47. 
122 HL Deb 30 June 1992, vol 538, col 741 (Lord Wigoder). 



21	
	

limit opportunities for others. Judicial tenure (and mandatory retirement) ‘directly 

impacts the rate of judicial turnover’:123 shorter tenure facilitates additional judicial 

appointments. Older judges have had opportunities for progression and advancement 

in their youth, and a fair innings perspective considers that these advantages should be 

taken into account when deciding whether to impose mandatory retirement. By this 

reasoning, older judges, who have had their chance on the bench, need to retire to make 

way for the next generation. 

 

However, applying retirement rules across the workforce is not ‘fair’, since they do not 

impact equally on all generations or individuals. Younger and older workers are not 

subject to the same provisions over the course of their working lives, as laws 

continually change and evolve.124 Indeed, even the same laws may affect generations 

differently due to historical and cultural differences between age cohorts.125 Laws may 

also affect individuals within generations differently, as not all people have had the 

same opportunities. For example, mandatory retirement will disproportionately affect 

those with disrupted work histories and limited pension entitlements. This will mostly 

affect women, carers and those from lower socio-economic groups, exacerbating 

existing gender inequality, social inequality and marginalisation. Retirement rules may 

therefore worsen other forms of inequality, both within and between generations. More 

fundamentally, the idea that age should be used as a reason to discriminate against 

certain workers is ‘arbitrary, discriminatory and unfair’, anomalous when compared 

with other equality grounds, and generally wrong in principle.126 

 

	
123 Opeskin (n 2) 657. 
124 Fredman (n 92) 38. 
125 ibid. 
126 HC Deb 3 December 1992, vol 215, col 444 (Mr. Evans). 
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While recognising these concerns, in practice mandatory retirement can open up space 

for new judicial appointments, and this may help to increase judicial diversity. In a 

statistical survey conducted by the author of Appointments and Retirements 

announcements posted on the Courts and Tribunals Judiciary website, spanning from 1 

November 2013 to 16 August 2015 (a total of 485 announcements), announcements 

were made of 237 retirements, five resignations and 243 appointments. Of those that 

retired, 191 were men (over 80 per cent), and four of those resigning were men. Of 

those who were appointed, 130 were men (around 53 per cent). Thus, while many 

retiring judges were replaced with male appointees, over this period 67 more women 

were appointed to the bench as a result of judicial retirements and resignations.127 This 

implies that progress is being made towards gender diversity at least partly due to of 

judicial retirements, some of which occur at the mandatory retirement age (see further 

below). Thus, mandatory retirement is one means of facilitating judicial turnover and 

increasing diversity.  

 

While mandatory retirement may open up space for new (and more diverse) judicial 

appointments, this comes at some cost, including through the loss of judicial expertise. 

Judges have often made significant contributions in later age:128 retirement ages mean 

these contributions are lost, and it is impossible to retain individuals even ‘where 

experience and knowledge is at a premium in the development of the law.’129 Imposing 

an upper age limit on when judges may be re-employed on a temporary basis post-

retirement may also lead to a shortage of judges in some areas,130 particularly when it 

	
127 The full results of this survey have been reported elsewhere: see Alysia Blackham, ‘Judicial Diversity 
and Mandatory Retirement in the UK: Obstacle or Route to Progress?’ in Graham Gee and Erika Rackley 
(eds), Debating Judicial Appointments in an Age of Diversity (Routledge 2017). 
128 HL Deb 16 June 1992, vol 538, col 163 (Lord Bridge of Harwich). 
129 Constitution Committee (n 64) para 196. 
130 HL Deb 16 June 1992, vol 538, col 142 (Lord Taylor of Gosforth). 



23	
	

is no longer possible to call on retired judges to fill occasional gaps.131 Employing 

sufficient judicial officers to avoid gaps arising is an expensive and inefficient 

process.132 

 

The interaction of mandatory retirement and pension requirements may also force 

judicial appointments to occur at an earlier age. As noted in the parliamentary debates, 

if new (younger) appointees lack the ‘intellectual expertise and accumulated 

knowledge’ necessary to fulfil the judicial role, this process may ultimately ‘undermine 

standards’ in the judiciary,133 meaning the ‘quality of justice will inevitably suffer.’134 

The skills required to be an effective judge – ‘the ability to sift, understand and weigh 

up’ – are acquired over a number of years, and cannot be obtained ‘unless we have 

people with years behind them’.135 Thus, mandatory retirement may prompt premature 

judicial appointments, which risk undermining the quality of the judiciary.  

 

That said, there is limited empirical evidence to support the assertion that younger 

appointees will lack the necessary intellectual expertise or knowledge to effectively 

fulfil the judicial role. At their core, these judicial characteristics – of intelligence, 

expertise, knowledge, and balancing – are integrated in the notion of ‘wisdom’, which 

Sternberg defines as ‘the application of intelligence and experience as mediated by 

values toward the achievement of a common good through a balance among (1) 

intrapersonal, (2) interpersonal, and (3) extrapersonal interests, over the (1) short and 

(2) long terms, to achieve a balance among (1) adaptation to existing environments, (2) 

	
131 ibid col 163 (Lord Bridge of Harwich). 
132 ibid. 
133 HC Deb 3 December 1992, vol 215, col 445 (Mr. Evans); HL Deb 30 June 1992, vol 538, col 691 
(Lord Benson). See also HL Deb 16 June 1992, vol 538, col 141 (Lord Wigoder), col 156 (Lord Ackner). 
134 HL Deb 30 June 1992, vol 538, col 689 (Lord Donaldson of Lymington). 
135 HC Deb 3 December 1992, vol 215, col 453 (Mr. Nicholls). 



24	
	

shaping of existing environments, and (3) selection of new environments’. 136  For 

Sternberg, wisdom ‘provides a mindful and considered way to enter considered and 

deliberative values into important judgments’, and ‘represents an avenue to creating a 

better, more harmonious world.’137  Thus, it is a highly desirable characteristic for 

judges, which integrates intelligence, experience and the ability to balance competing 

interests in a nuanced way.  

 

Wisdom has traditionally been associated with the elderly, and is conventionally seen 

as something that is developed over time and with years of experience.138 Ageing may 

well provide the opportunity to increase wisdom.139 At the same time, wisdom is not 

confined to the elderly, and old age does not guarantee wisdom:140 indeed, as Sternberg 

argues, wisdom can be taught and developed in children.141 Wisdom is therefore not 

dependent on age: rather, wisdom can be developed in individuals of any age. Thus, 

there is limited reason to fear that younger judicial appointees will lack the essential 

skills or characteristics for the judicial role. Further, wisdom can be developed over 

time, and could be enhanced by training, mentorship and experience in the human 

condition,142 all areas that could be supported once an individual is appointed as a 

judge. There is therefore limited room for concern that younger judicial appointees will 

	
136 Robert J Sternberg, ‘What is Wisdom and How Can We Develop It?’ (2004) 591 The ANNALS of 
the American Academy of Political and Social Science 164, 165. 
137 ibid 167. cf Staudinger and others, who define wisdom as ‘expert-level knowledge and judgment in 
the fundamental pragmatics of life’: Ursula M Staudinger and others, ‘What Predicts Wisdom-Related 
Performance? A First Look at Personality, Intelligence, and Facilitative Experiential Contexts’ (1998) 
12 Eur J Pers 1, 2. 
138 Though note Hira and Faulkender, who found no significant association between age and wisdom 
ratings. However, there was a significant interaction effect between age and gender: older men and 
younger women received significantly higher wisdom scores than younger men and older women: 
Francis J Hira and Patricia J Faulkender, ‘Perceiving Wisdom: Do Age and Gender Play a Part?’ (1997) 
44 Int J Aging Hum Dev 85. 
139 Paul B Baltes, ‘The Many Faces of Human Ageing: Toward a Psychological Culture of Old Age’ 
(1991) 21 Psychological Medicine 837, 843; Staudinger and others (n 137) 4. 
140 Baltes (n 139) 843. 
141 Sternberg (n 136). 
142 Staudinger and others (n 137) 14. 
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lack the essential expertise and balancing skills required to be an effective judge. 

Indeed, younger judges may bring different experiences and perspectives to the judicial 

process, enhancing its legitimacy and effectiveness.   

 

Going further, however, the combined effect of pension and retirement provisions may 

actually prevent good candidates from accepting appointment to the bench.143 Under 

the JUPRA pension system, individuals appointed to the bench after age 50 are unlikely 

to earn full judicial pension entitlements. This will be exacerbated by the New Judicial 

Pension Scheme, which further reduces judicial pensions. This may lead to a shortage 

of individuals willing to enter judicial office,144 with those who do so often ‘putting 

their duty before their own personal advantage.’145 Alternatively, this may lead to more 

wealthy (and often white male) lawyers ‘consider[ing] the High Court as a hobby to 

pursue for a few years’, as they do not need the remuneration or pension from a judicial 

appointment.146 This may seriously undermine judicial diversity, and poses a particular 

challenge for women, who are more likely to take career breaks to look after children, 

reducing their overall income and financial wellbeing prior to being appointed to the 

bench,147 and potentially slowing their career progression and ability to be appointed to 

the bench at an earlier age. 148  Retirement ages prohibit some individuals from 

‘[reaching] the highest levels of the judiciary, however talented or experienced they 

might be, because their career paths have taken too long.’149 As mandatory retirement 

	
143 HL Deb 30 June 1992, vol 538, col 691 (Lord Benson). See also HL Deb 30 June 1992, vol 538, col 
696 (Viscount Bledisloe); HC Deb 3 December 1992, vol 215, col 465 (Sir Ivan Lawrence). 
144 Adrian Jack, ‘Very Empty Benches’ [2015] Counsel. 
145  HL Deb 30 June 1992, vol 538, col 696 (Viscount Bledisloe). See also Hazel G Genn, ‘The 
Attractiveness of Senior Judicial Appointment to Highly Qualified Practitioners: Report to the Judicial 
Executive Board’ (2008) 11. 
146 Adrian Jack, ‘Empty Benches’ [2015] Counsel. 
147  HC Deb 3 December 1992, vol 215, col 432 (Sir Ivan Lawrence). See also col 464 (Sir Ivan 
Lawrence). 
148 ibid col 449 (Mr. Byers). 
149 Constitution Committee (n 64) para 195. 
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is abolished in other occupations, judicial retirement ages may deter more diverse 

applicants who prefer to continue working, either due to lost years in child-rearing, or 

due to a need for income.150  

 

Thus, the concurrent use of retirement ages and pension requirements may actually 

impair the judicial appointments process, and impede progress towards diversity. 

Adopting higher retirement ages, or removing them entirely, may be ‘particularly 

beneficial to those who started on the career ladder later in life, perhaps after taking a 

career break to have children.’151  Removing or extending judicial retirement ages, 

and/or introducing more flexible pension arrangements and work practices generally, 

may actually make the judiciary a more attractive career path for non-traditional office 

holders, like women.152 

 

During the 1993 Act debates, the then government categorically rejected concerns 

about the impact of retirement and pension arrangements on the judicial appointments 

process.153 According to the government, pension arrangements are only considered 

‘collaterally to the main decision’ to accept appointment, and a more diverse judiciary 

will be achieved irrespective of pension entitlements.154 This stance is contradicted by 

the 2014 Judicial Attitude Survey, which found that pension and pay entitlements were 

highly influential on judicial behaviour, at least once individuals were occupying 

	
150 See Shirley Campbell, ‘Delayed Mandatory Retirement and the Working Woman’ (1979) 19 The 
Gerontologist 257. 
151 Constitution Committee (n 64) para 195. See also ‘Pennsylvania House Votes to Set Judge Retirement 
Age to 75’, Washington Times (10 February 2015) 
<http://www.washingtontimes.com/news/2015/feb/10/pa-house-passes-bills-increasing-judge-
retirement-/> accessed 31 March 2015. 
152 Genn (n 145) 29. See also Accent, ‘Barriers to Application to Judicial Appointment’ (July 2013) 14; 
Constitution Committee (n 64) paras 112–17.  
153 HC Deb 3 December 1992, vol 215, cols 432–33 (Mr Taylor). 
154 ibid. 
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judicial posts: 71 per cent of respondents said that further limits on pay awards would 

likely lead them to leave the judiciary early (that is, before retirement age), and 68 per 

cent would likely leave the judiciary due to reductions in pension benefits. 155 

Conversely, 83 per cent said higher remuneration would help to keep them in their 

posts, and 58 per cent would be influenced by a settled position on pension 

entitlements.156 Thus, pensions and pay entitlements are likely to have a significant 

influence on individual judges’ behaviour: this likely also extends to decision-making 

around applying for and accepting appointment. Indeed, in that same survey, 76 per 

cent of respondents said they would discourage suitable applicants from applying to 

become a judge given the likelihood of further pension reductions. 157  This may 

seriously impede the judicial appointments process, including for more diverse 

candidates.  

 

Finally, it is important to note that judicial retirement ages are unlikely to promote a 

more diverse judiciary without parallel reform to judicial appointment processes. While 

the creation of the Judicial Appointments Commission (JAC) appears to be promoting 

more diverse judicial appointments, there is still substantial progress to be made, 

particularly for more senior appointments where the JAC does not supervise the 

appointments process. 158  Given the work still to be done in relation to judicial 

appointments, relying on judicial retirement ages alone to achieve diversity is 

misplaced, and may actually serve to undermine judicial diversity. 

	
155 Cheryl A Thomas, ‘2014 UK Judicial Attitude Survey: Report of Findings Covering Salaried Judges 
in England & Wales Courts and UK Tribunals’ (4 February 2015) 46. 
156 ibid 51. 
157 ibid 57. 
158 See Owen Bowcott, ‘Lady Hale: Supreme Court Should Be Ashamed If Diversity Does Not Improve’, 
The Guardian (7 November 2015) <http://www.theguardian.com/law/2015/nov/06/lady-hale-supreme-
court-ashamed-diversity-improve> accessed 7 April 2016. 
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D)  Justifying judicial retirement ages: additional 

proportionality considerations 

In addition to the discussion above, it is necessary to flag some additional 

considerations that may affect the determination of whether judicial retirement ages are 

a proportionate means of achieving a legitimate aim. First, existing judicial retirement 

ages have been in place since 1993. Thus, unlike the situation in Commission v 

Hungary, the rules arguably protect the legitimate expectations of the judges 

concerned,159 and are more likely to be proportionate.  

 

Second, it is necessary to consider the particular choice of the retirement age of 70. In 

Engel, the retirement age was not proven to be a proportionate means of achieving a 

legitimate aim, as there was no evidence of why the age of 70 was appropriate.160 Thus, 

this is an important aspect to consider in relation to judicial retirement ages generally. 

The use of the age of 70 in the 1993 Act was settled on by the government of the day 

following consultations between the Lord Chancellor and senior members of the 

judiciary.161 The consultations indicated general support for a retirement age of 70, 

which was thought to be ‘more appropriate to modern conditions’ than existing (and 

higher) retirement ages. 162  The choice of 70 appears to be linked to the biblical 

reference to ‘[t]hree score years and ten’,163 though, unlike in biblical times, that is ‘no 

great age today.’164 Selecting judicial retirement ages based on a biblical reference is 

unlikely to tend towards a finding of proportionality. However, this must be weighed 

	
159 Commission v Hungary (n 8) para 68. 
160 Engel (n 51) [69]. 
161 Constitution Committee (n 64) para 190. See also HL Deb 16 June 1992, vol 538, cols 118–26 (The 
Lord Chancellor, Lord Mackay of Clashfern). 
162 HL Deb 16 June 1992, vol 538, cols 118–26 (The Lord Chancellor, Lord Mackay of Clashfern). 
163 ibid. See also HC Deb 3 December 1992, vol 215, col 431 (Mr Taylor). 
164 HC Deb 3 December 1992, vol 215, col 452 (Mr. Nicholls). See also col 444 (Mr. Evans). 
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against the fact that the judiciary (or at least some members of the judiciary) were 

consulted about the change to retirement ages, and appeared to agree with or consent 

to the change. This resembles Seldon, where the fact that Mr. Seldon had entered into 

the partnership deed as a party of equal bargaining power strongly influenced the ET’s 

findings on proportionality.165 At the same time, it is arguable that a partner in a law 

firm has greater capacity and scope to consent to and negotiate a retirement age than a 

judge, who is appointed subject to non-negotiable statutory terms.166 

 

Third, it is important to consider whether individual accommodations are possible 

under the retirement age. The CJEU has held that a retirement age is more likely to be 

proportionate where an employee is able to continue working, either with their current 

employer or with a different company167  or with a different type of employment 

arrangement, such as a fixed-term contract. 168  Under the 1993 Act, the relevant 

Minister may extend a judges’ tenure beyond the compulsory retirement age where they 

consider ‘it desirable in the public interest that the holder of a relevant office should 

continue in that office after his compulsory retirement date’.169 This extension can be 

for a period not exceeding one year, and cannot extend beyond the day on which the 

judicial office holder attains the age of 75.170  Where the Minister judges it to be 

‘desirable’, under s 26(6) this period may be extended again (and again) for further 

periods of up to one year, though not beyond the age of 75. 

 

	
165 Seldon v Clarkson Wright & Jakes [2013] UKET 1100275/2007 (14 May 2013) [82]. See also Seldon 
v Clarkson Wright & Jakes [2008] UKEAT 0063_08_1912, [2009] IRLR 267 [52]–[53]. 
166 See similarly Seldon v Clarkson Wright & Jakes [2008] UKEAT 0063_08_1912, [2009] IRLR 267 
[27]. 
167 Rosenbladt (n 7) paras 73–76; Fuchs (n 7) para 66. 
168 Hörnfeldt (n 13) paras 40–41. 
169 1993 Act, s 26(5). 
170 1993 Act, s 26(5). 
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Thus, some individual accommodations are possible under the existing retirement 

arrangements. However, these provisions are clearly directed to achieving the public 

interest and flexibility for the courts, not flexibility for or accommodation of individual 

judges’ needs.171 Further, it was always intended that this provision would be used 

sparingly.172 In the statistical survey conducted by the author of Appointments and 

Retirements announcements posted on the Courts and Tribunals Judiciary website, only 

12 of 233 retirements occurred over the age of 70. Eleven of these retirements related 

to those appointed prior to or during 1993, meaning they were likely covered by the 

transitional provisions in the 1993 Act. Thus, the extension provisions appeared to be 

used in only one case, which certainly shows restraint in the use of the Minister’s 

power.173 That said, even if used sparingly, the provision for fixed-term judges may 

impair the appearance or reality of judicial independence, and may be ‘open to 

abuse’.174 This flags the risks of individual accommodations in a judicial setting. 

 

Judges may also struggle to pursue a career in the law upon leaving the bench. Upon 

retirement, there is an ‘English ideal’ that judges should not return to private practice, 

and should not provide services as an advocate or provide legal advice. 175  This 

convention is set out in the Guide to Judicial Conduct for judges in England and Wales, 

and included in judicial terms of appointment.176 This is likely to safeguard judicial 

independence, as it means there are no grounds for inferring that a judge might allow 

	
171 HL Deb 16 June 1992, vol 538, cols 118–26 (The Lord Chancellor, Lord Mackay of Clashfern). See 
also HC Deb 3 December 1992, vol 215, col 431 (Mr Taylor). 
172 ibid. 
173 Compare the situation in 1990, where 500 judge days in the High Court and the Court of Appeal were 
dealt with by retired judges aged over 75: HC Deb 3 December 1992, vol 215, col 448 (Mr. Byers). 
174 HL Deb 16 June 1992, vol 538, col 156 (Lord Ackner), cols 160–61 (Lord Alexander of Weedon); 
HC Deb 3 December 1992, vol 215, col 442 (Mr. Evans); HL Deb 30 June 1992, vol 538, col 741 (Lord 
Donaldson of Lymington).  
175 Fred Phillips, The Modern Judiciary: Challenges, Stresses and Strains (Wildy, Simmonds & Hill 
2010) 259. 
176 Judiciary of England and Wales, ‘Guide to Judicial Conduct 2013’ (March 2013) 28. 
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their post-retirement career to influence their decision-making prior to retirement. 

However, the result is that ‘[r]etired judges are regarded as something out of the ark’, 

with few potential career opportunities.177  The key remaining career path open to 

retired judges is acting as a private arbitrator or mediator. This is likely to pose very 

real challenges for judges who are compulsorily retired, still fully capable of making a 

meaningful contribution to society, and significantly constrained in terms of the work 

they can do in retirement.178 Thus, individual accommodations are unlikely to tend 

towards a finding of proportionality in this context.  

 

Fourth, drawing on Engel, if there is evidence that most judges leave their role for 

reasons other than retirement, this may lead to a finding that retirement ages are not 

appropriate or reasonably necessary. 179  The survey of judicial Appointments and 

Retirements announcements reveals that few judicial retirements occurred at the 

judicial retirement age of 70 between 1 November 2013 and 16 August 2015. Of the 

retirement announcements where an age was specified (n = 233), only 31 retirements 

occurred at the age of 70 (13 per cent); and 12 occurred over the age of 70. In contrast, 

52 retirements occurred at age 65, the normal pension age under the JUPRA pension 

scheme. Thus, it appears that judicial pensions have more impact on retirement 

behaviour than judicial retirement ages.180 This raises serious questions as to whether 

the use of judicial retirement ages is a proportionate means of achieving the legitimate 

aims of increasing judicial diversity or intergenerational fairness. Rather, as was the 

	
177 Oliver Popplewell, Hallmark: A Judge’s Life at Oxford (I B Tauris, 2009) 182. 
178 Indeed, in the 2014 Judicial Attitude Survey, 46% of District Judges, 44% of Circuit Judges, 42% of 
Employment Judges, and 40% of High Court Judges said that they would consider returning to practice 
if the no return to practice rule did not exist: Thomas (n 155) 30. 
179 Engel (n 51) [53]; see also [51], [56], [70]. 
180 This is consistent with evidence produced in White (n 45), which found that only a small minority of 
judges retired at the retirement age, meaning it probably only affected around 17 judges per year: at [16]. 
However, in White this was regarded as tending towards a finding of proportionality.  
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case for parking adjudicators in Engel,181 it appears that the vast majority of judges 

(81.5 per cent) leave their role for reasons other than the retirement age. The 

government may therefore not meet its burden of proving that the retirement age is 

appropriate or reasonably necessary.182 

 

Finally, retirement ages are more likely to be proportionate if workers are entitled to a 

‘not unreasonable’ pension following retirement. 183  While UK judges have 

traditionally been entitled to a generous, defined benefit pension (at least if they have 

accrued sufficient years of service), these entitlements are likely to be eroded in coming 

years, including under the New Judicial Pension Scheme. Even with these changes, 

judges are still provided with pension benefits well above that of the ordinary worker.184 

Thus, the comparatively generous pension entitlements still afforded to judges may tend 

towards a finding of proportionality.  

E)  Conclusion 

There is increasing recognition that age discrimination, like other forms of 

discrimination, is harmful to individual dignity and the UK’s economic wellbeing. 

While retirement ages have been removed for the majority of the UK workforce (though 

with scope for employers to objectively justify a retirement age), the judiciary remains 

one of the few professions that is systematically compulsorily retired at the age of 70. 

This paper has considered the legitimate aims that might underlie judicial retirement 

ages in the UK, namely recognising societal trends, securing judicial capacity and 

	
181 Engel (n 51) [53]. 
182 See ibid [51], [56], [70]. 
183 Palacios (n 7) para 73; Rosenbladt (n 7) paras 43, 48; Georgiev (n 7) para 54; Fuchs (n 7) paras 66–
67; Hörnfeldt (n 13) para 42. 
184 Compare, for example, the pension in Rosenbladt (n 7), where Mrs. Rosenbladt received a statutory 
old-age pension of EUR 253.19 per month, or EUR 228.26 net: para 26. 
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facilitating new and more diverse judicial appointments. It has also considered a 

number of factors that might influence a finding of proportionality in this context, 

namely the choice of the age of 70, the possibility of individual accommodations, 

pension provision, and consent. In sum, while there may well be legitimate aims that 

support judicial retirement ages, there are very real questions regarding whether 

retirement ages are a proportionate means of achieving these aims. Indeed, retirement 

ages may be unnecessary for achieving diversity in judicial appointments, and there is 

(as yet) no evidence that capability or performance processes would not be possible in 

the judicial context. On the contrary, a process of individual appraisal or assessment 

may promote judicial diversity and improve the operation of the judiciary. At present 

there is limited empirical evidence to support either side of the proportionality 

argument, making any objective assessment of these issues problematic. Thus, if 

challenged, the UK government may struggle to objectively justify judicial retirement 

ages in accordance with EU law. 

  

There is therefore a strong case for inquiring further into the alternatives to judicial 

retirement ages, particularly capability and appraisal processes for judicial officers. 

Based on the evidence that is available at present, the arguments in favour of judicial 

retirement ages are not overwhelming. Indeed, pension entitlements appear to have 

more influence on individual behaviour than the retirement age itself. That said, as 

judicial pension arrangements come under increasing scrutiny, and are potentially 

eroded by statutory reform, the role of compulsory retirement in regulating individual 

behaviour might increase. While judicial retirement ages have received limited 

attention in the literature, it is timely for a renewed focus on whether judicial retirement 
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ages can be justified, and whether there is a viable non-discriminatory alternative that 

should be adopted. 


