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Cassimatis v Australian Securities and Investments Commission [2020] FCAFC 
52 – Dystopian Accessorial Liability’ or The End of ‘Stepping Stones’ as We 
Know It? 
 
Rosemary Teele Langford* 
 
In Australia a mode of liability that has been known as ‘stepping stones’ has 
attracted extensive debate and criticism, partly due to the corporate regulator’s 
propensity to employ it in actions against directors. Stepping stones liability has 
traditionally consisted of two elements – a breach of the law by the company and a 
breach of duty by the relevant director in allowing or not preventing the breach. 
However, the very recent judgment of the Full Federal Court in Cassimatis v 
Australian Securities and Investments Commission confirms that ‘stepping stones’ 
is really just a straightforward application of the statutory duty of care (or other 
duty) to the facts of each particular case. 
 

1. Introduction 
 
Stepping stones liability has long been a source of contention and concern,0F

1 
prompting courts to emphasise that ‘ss 180, 181 and 182 do not provide a 
backdoor method for visiting on company directors accessorial civil liability for 
contraventions of the Corporations Act …’1F

2  
 
Stepping stones liability has traditionally involved two separate ‘stepping stones’ 
– a breach of the law by the company and a breach of duty by the director in 
allowing or not preventing that breach. It has, however,  been argued that stepping 
stones liability is a straightforward application of the duty of care (or other duty) 
rather than a separate two-tiered model of liability.2F

3 Just as the duty of care can 
be breached by directors in making a decision which causes loss to the company, 
so it can be breached by a decision or omission which results in an actual or 
potential breach of the law by the company. This was the approach taken by 

 
* Associate Professor, Melbourne Law School, University of Melbourne. This research was funded 
fully by the Australian Government through the Australian Research Council. 
1 See Tim Bednall and Pamela Hanrahan, ‘Officers’ Liability for Mandatory Corporate Disclosure: 
Two Paths, Two Destinations’ (2013) 31 Company & Securities Law Journal 474; Law Council of 
Australia, Business Law Section, submission on ASIC Enforcement Review Positions Paper 7 – 
Strengthening Penalties for Corporate and Financial Sector Misconduct (17 November 2017); cf 
Abe Herzberg and Helen Anderson, ‘Stepping Stones – From Corporate Fault to Directors’ 
Personal Civil Liability’ (2012) 40 Federal Law Review 181; Maeve McGregor, ‘Stepping Stone 
Liability and the Directors’ Statutory Duty of Care and Diligence’ (2018) 36 Company and 
Securities Law Journal 245; The Hon TF Bathurst AC and Naomi A Wootton, ‘Directors’ and 
Officers’ Duties in the Age of Regulation’ in Pamela Hanrahan and The Hon Ashley Black, 
Contemporary Issues in Corporate and Competition Law – Essays in Honour of Professor Robert 
Baxt AO (LexisNexis Butterworths, 2018) ch 1. 
2 See, eg, Australian Securities and Investments Commission v Maxwell (2006) 59 ACSR 373; [2006] 
NSWSC 1052, [110]; Australian Securities and Investments Commission v Mariner (2015) 241 FCR 
502; [2015] FCA 589, [452]. 
3 See Rosemary Teele Langford, Company Directors’ Duties and Conflicts of Interest (Oxford 
University Press, 2019) 309-10 [10.52]; see also Maeve McGregor, ‘Stepping Stone Liability and 
the Directors’ Statutory Duty of Care and Diligence’ (2018) 36 Company and Securities Law 
Journal 245, 250. 
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Edelman J in the cases of Australian Securities and Investments Commission v Drake 
(No2)3F

4 and Australian Securities and Investments Commission v Cassimatis (No8).4F

5  
 
This view was confirmed in the long-awaited appeal in Cassimatis v Australian 
Securities and Investments Commission5F

6  in which the Full Federal Court 
(Greenwood and Thawley J, Rares J dissenting as to s 180(1) of the Corporations 
Act 2001 (Cth)) upheld the decision of Edelman J at first instance.  
 

2. Key Points 
 

This note focuses on two significant points made by the majority judges in relation 
to s 180 of the Corporations Act 2001 (Cth).6F

7 The first is affirmation of the public 
nature of the duty of directors in s 180 of the Corporations Act 2001 (Cth). The 
second is the fact that stepping stones is not in fact a separate ground of liability. 
Rather, it is a straightforward application of s 180 (or another duty) to the facts of 
each particular case. 
 

3. First Instance Decision 
 
In Australian Securities and Investments Commission v Cassimatis (No8)7F

8  two 
executive directors of Storm Financial were held to have breached s 180(1) of the 
Corporations Act in advising vulnerable investors. The case concentrated on 
eleven particularly vulnerable investors, each of whom were retired or near 
retirement with few assets and limited income. The company was found to have 
contravened former s 945A(1)(b) and (c) of the Corporations Act by not having a 
reasonable basis for the financial advice that was given to these investors. The 
executive directors were 100% shareholders of Storm. 
 
Significant features of Edelman J’s judgment are as follows. The first is his 
Honour’s (obiter) opinion that a contravention of s 180 can be both a private and 
public wrong. A contravention is a private wrong when it is based on a duty owed 
to the company (for which the company can obtain compensation). A 
contravention can be a public wrong because, inter alia, the contravention may 
result in a pecuniary penalty or in disqualification.8F

9 
 
The second significant feature is Edelman J’s careful articulation of the company’s 
interests. Although Edelman J found it unnecessary to expound exactly what 
Storm’s interests were, he did emphasise that Storm’s interests should not be 
construed narrowly. 9F

10  Edelman J opined that a company’s interests are not 

 
4 See [2016] FCA 1552; (2016) 340 ALR 75, [318]. 
5 (2016) 336 ALR 209, [2016] FCA 1023. 
6 [2020] FCAFC 52. 
7 Section 180(1) requires directors and officers to exercise their powers and discharge their 
duties with the degree of care and diligence that a reasonable person would exercise if they were 
a director or officer of a corporation in the corporation’s circumstances and occupied the office 
held by, and had the same responsibilities within, the corporation as the director or officer. 
8 (2016) 336 ALR 209; [2016] FCA 1023. 
9 See [2020] FCAFC 52, [455]-[457]. For further discussion see Section 5 below. 
10 ASIC v Cassimatis (No8) (2016) 336 ALR 209; [2016] FCA 1023, [478]. 
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limited to merely financial interests.10F

11 This is partly because corporations have 
interests in their reputations and also in complying with the law.11F

12 In balancing 
the risk of harm against the potential benefit of a particular act or omission a court 
will not, according to Edelman J, balance or weigh factors ‘as though by a common 
metric’.12F

13  
 
Edelman J observed that the executive directors had an ‘extraordinary amount of 
control over Storm’ and ‘used their powers as directors to create an environment 
in which (as they were aware) it was almost inevitable that the Storm model 
would be applied to people with a high degree of financial vulnerability …’13F

14 In 
applying s 180(1) his Honour found that reasonable directors with the same 
responsibilities and in Storm’s circumstances would have realised that the 
application of the model to people in these circumstances was likely to involve 
inappropriate advice, and would have taken some alleviating precautions to 
prevent the giving of that advice.14F

15  
 
As mentioned, Edelman J essentially collapsed the stepping stones approach into 
a straightforward analysis of s 180 by finding that a breach of the law by the 
company is neither necessary15F

16 nor sufficient on its own to ground liability. 16F

17 
Edelman J rejected the proposition that a breach of the Corporations Act (or some 
other law) by the company necessarily results in a breach of s 180(1) by the 
director(s), stating that s 180(1) is not a duty of strict liability, ‘[n]or is it a duty 
which requires the director to take every possible step to avoid a foreseeable risk 
of contravention of legislation.’17F

18 
 

4. Grounds of Appeal 
 
The executive directors appealed on a number of grounds.18F

19 These included that: 
(1) the primary judge erred in failing to hold that the interests of Storm were co-
incidental with (or alternatively predominantly informed by) the wishes of its 
shareholders; (2) his Honour gave insufficient weight to the fact that Storm was 
solvent, that the appellants acted honestly and that the appellants conducted 
Storm in accordance with the unanimous wishes of its shareholders; (3) the 
primary judge erred in holding that s 180 ought to be construed as applying to the 
interests of a corporation in complying with the law (including the Corporations 
Act); (4) his Honour failed to carry out any (or any adequate) balancing exercise 
between the risks and benefits of the course of conduct by Storm that was found 
to have breached s 945A of the Act. The appellants also challenged a number of 
Edelman J’s findings in relation to risks and benefits.  
 

 
11 ASIC v Cassimatis (No8) (2016) 336 ALR 209; [2016] FCA 1023, [483]. 
12 ASIC v Cassimatis (No8) (2016) 336 ALR 209; [2016] FCA 1023, [482]-[483]. 
13 ASIC v Cassimatis (No8) (2016) 336 ALR 209; [2016] FCA 1023, [485]. 
14 ASIC v Cassimatis (No8) (2016) 336 ALR 209; [2016] FCA 1023, [21]. 
15 ASIC v Cassimatis (No8) (2016) 336 ALR 209; [2016] FCA 1023, [679]-[698]. 
16 ASIC v Cassimatis (No8) (2016) 336 ALR 209; [2016] FCA 1023, [5]. 
17 ASIC v Cassimatis (No8) (2016) 336 ALR 209; [2016] FCA 1023, [7].  
18 ASIC v Cassimatis (No8) (2016) 336 ALR 209; [2016] FCA 1023, [529]. 
19 See Cassimatis v ASIC [2020] FCAFC 52, [115]-[116], [443]. 
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These grounds of appeal were rejected by Greenwood J and Thawley J in separate 
judgments. Rares J dissented. All three judges dismissed the appeal in relation to 
breach of s 945A. 
 

5. Public Nature of s 180 
 
At the heart of this decision is whether the duty in s 180 is public or private in 
nature (or a mixture of both). In particular, could the appellants as 100% 
shareholders in Storm determine the company’s interests for the purposes of s 
180 or does s 180 impose a statutory norm of conduct that can be breached 
despite the 100% shareholders approving the course of action?  
 
All three judges confirmed the public nature of s 180, although Rares J found the 
fact that the appellants were the sole shareholders significant in terms of whether 
there was a breach of s 180(1). Greenwood J stated:  
 
…s 180(1) is normative and its burden is a matter of public concern not just private rights. It is an 
expression of the Parliament’s intention to establish an objective normative standard of the degree 
of care and diligence directors must attain or discharge in exercising a power conferred on them 
or in discharging a duty to be discharged by them …19F

20 
 
This normative character can be seen in the remedial and regulatory 
consequences of breach of the statutory duty in that ‘[a] contravention of s 180(1), 
as a civil penalty provision, requires the Court to make a declaration of 
contravention: s 1317E(1)…’20F

21 Greenwood J also confirmed that s 180(1) imposes 
a normative objective standard of care and diligence that ‘goes beyond simply the 
interests of the shareholders’,21F

22 and that shareholders cannot approve their own 
conduct in contravention of s 180 or release themselves from such contravention 
‘because of the normative, objective, irreducible standard of care and diligence 
directors must live up to …’22F

23  Thawley J agreed that 100% shareholders could not 
approve their own contravention of s 180(1) as directors.23F

24 
 
These points are consistent with previous cases such as Forge v Australian 
Securities and Investments Commission,24F

25  Angas Law Services Pty Ltd (in liq) v 
Carabelas,25F

26  Australian Securities and Investments Commission v Australian 
Investors Forum Pty Ltd (No2),26F

27  and International Swimwear Logistics Ltd v 
Australian Swimwear Company Pty Ltd.27F

28  In ASIC v Forge the court held that 

 
20 See Cassimatis v ASIC [2020] FCAFC 52, [27] (emphasis in the original). Greenwood J traced the 
history of s 180, showing that since 1896 statutory intervention into the duty of a director to 
exercise care and diligence was significant in making that a matter of public concern – see 
Cassimatis v ASIC [2020] FCAFC 52, [131]-[157]. 
21 See Cassimatis v ASIC [2020] FCAFC 52, [28]. 
22 See Cassimatis v ASIC [2020] FCAFC 52, [194] 
23 See Cassimatis v ASIC [2020] FCAFC 52,  [196]; see also at [197]. 
24 See Cassimatis v ASIC [2020] FCAFC 52, [472]. 
25 (2004) 213 ALR 574; [2004] NSWCA 448. 
26 (2005) 226 CLR 507; [2005] HCA 23. 
27 (2005) 53 ACSR 305, [2005] NSWSC 267. 
28 [2011] NSWSC 488. See also Jason Harris, Anil Hargovan and Janet Austin, ‘Shareholder 
Primacy Revisited: Does the Public Interest Have Any Role to Play in Statutory Duties?’ (2008) 26 
Company & Securities Law Journal 355; Michelle Welsh, ‘Realising the Public Potential of 
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protection of the company was only one of the purposes for which ASIC brought 
civil penalty proceedings against the relevant directors: 
 
Another important purpose of the proceedings was to ensure that officers of a company who 
contravene corporations legislation … are barred from having that opportunity again, not only in 
relation to the company of which they were an officer at the time of the transactions, but also in 
relation to other companies. In this sense civil penalty proceedings involve public rights.28F

29 
 
Rares J referred to s 180(1) as a ‘norm of conduct of a public character’,29F

30 holding 
that  
 
[t]he availability of both public and private law remedies for a contravention of s 180(1) suggests 
that the duty that the section created was owed to the class of persons to whom ss 1317G(1) and 
1317H afforded remedies, namely the public, through the Commonwealth, and persons (including 
the corporation) who suffered damage from a contravention of s 180(1).30F

31  
 
Greenwood and Thawley JJ also made a number of other points concerning s 180. 
These include the fact-intensive nature of the analysis necessary in applying s 
180,31F

32 the objective standard required by s 180,32F

33  and the importance of the fact 
that s 180(1) uses the word ‘must’.33F

34 Both judges also found that, given that s 
180(1) is engaged when a director or officer exercises a power or discharges a 
duty, it is important to identify the power or the duty being exercised or 
discharged and the source of the power or duty.34F

35 Each judge emphasised the 
importance of the company’s circumstances and the appellants’ responsibilities.35F

36 
 
 

6. Stepping Stones as an Independent Mode of Liability 
 
Greenwood and Thawley JJ did not find that the appellants were liable based on a 
conventional stepping stones analysis. In fact, Greenwood J stated: ‘Importantly in 
this context, shorthand phrases such as stepping stones to liability on the part of 
a director or officer are unhelpful and apt to throw sand in the eyes of the 
analysis.’36F

37 After outlining the appellants’ failures of due care and diligence,37F

38 his 
 

Corporate Law: Twenty Years of Civil Penalty Enforcement in Australia’ (2014) 42 Federal Law 
Review 217; Rosemary Teele Langford, Ian Ramsay and Michelle Welsh, ‘The Origins of Company 
Directors’ Statutory Duty of Care’ (2015) 37 Sydney Law Review 489; Dimity Kingsford Smith, 
‘Australian Director’s Duties: Are They Public Duties?’, Supreme Court of New South Wales 
Corporate and Commercial Law Conference 2018. 
29 (2004) 213 ALR 574; [2004] NSWCA 448, [381]. 
30 Cassimatis v ASIC [2020] FCAFC 52, [240]; see also [237]. 
31 Cassimatis v ASIC [2020] FCAFC 52, [240]. 
32 See Cassimatis v ASIC [2020] FCAFC 52, [24] per Greenwood J; see also at [455] per Thawley J. 
33 See Cassimatis v ASIC [2020] FCAFC 52, [23]-[25], [27], [29], [158], [165], [178], [181], [183], 
[194] per Greenwood J, [455] per Thawley J; see also [237], [254] per Rares J. 
34 See Cassimatis v ASIC [2020] FCAFC 52, [27], [159], [193], [196] per Greenwood J; [448] per 
Thawley J. 
35 See Cassimatis v ASIC [2020] FCAFC 52, [25] per Greenwood J; [448], [450] per Thawley J. In 
this case the appellants were exercising their powers as directors in the management and 
governance of Storm – see at [31] per Greenwood J. 
36 See Cassimatis v ASIC [2020] FCAFC 52, [58]-[70], [160]-[170] (Greenwood J), [455]-[456] 
(Thawley J).  
37 Cassimatis v ASIC [2020] FCAFC 52, [79] (emphasis in the original). 
38 Cassimatis v ASIC [2020] FCAFC 52, [71]-[72].  
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Honour found that ‘[t]hese failures are primary direct failures on the part of the 
appellants to discharge the obligation cast upon them by s 180(1)…’38F

39 His Honour 
clarified the position as follows:  
 
The finding of contraventions of those sections of the Act by Storm, and the need for ASIC to make 
good those contended contraventions, was critical to the case under s 180(1) against the 
appellants not because the contraventions by Storm of those sections of the Act would give rise to 
a contravention by the directors of s 180(1) in the form of some sort of dystopian accessorial 
liability, but rather because the contraventions by Storm, deriving from the conduct of the 
appellants themselves, as described, contained within it a foreseeable risk of serious harm to 
Storm’s interests (that is, a potential loss of its AFSL; a threat to Storm’s very existence; and suit 
by the vulnerable investors to address the consequences of the advice given to them and thus the 
contraventions by Storm), which reasonable directors, with the responsibilities of Mr and Mrs 
Cassimatis, standing in Storm’s circumstances, ought to have guarded against.39F

40 
 
Thawley J saw the breach or potential breach of the law by the company as part of 
the corporation’s circumstances referred to in s 180(1).40F

41 He stated:  
 
The focus of the inquiry under s 180(1) is on the conduct of the director and whether the director 
has met the standard imposed on him or her. The fact of a contravention by the company, if there 
be one, may be relevant as a part of the factual matrix to be considered in answering the question 
whether the director met the standard prescribed by s 180(1), but the liability of a director under 
s 180(1) is direct and not derivative from a company’s contravention. 41F

42 
 
The judgments therefore confirm the view that stepping stones liability based on 
s 180(1) is a straightforward application of s 180(1). 
 
By contrast, Rares J expressed strong objections to stepping stones liability, 
labelling it ‘arcane’.42F

43 Due to space constraints, it is not possible to engage with all 
of Rares J’s objections. His Honour opined that:  
 
A difficulty with the stepping stones approach … is that it seeks to enlist s 180(1) to prescribe a 
duty to prevent a substantive contravention by the corporation of another provision in the Act, 
that is not a civil penalty provision, on the basis that ASIC would then be likely to invoke regulatory 
or curial remedies against the corporation.43F

44  
 
His Honour questioned how a director could have ‘some superadded obligation or 
duty, by force of s 180(1), that is different from any personal or accessorial 
obligation or duty under s 945A ...’44F

45 His Honour also emphasised the need to 
‘distinguish between a common law duty to exercise reasonable care and a 
putative obligation to prevent harm occurring to others’45F

46  and thought it unlikely 
that Parliament would intend s 180(1) to displace, modify or affect accessory 
liability provisions in light of the Act as a whole.46F

47 By contrast, both Greenwood 

 
39 Cassimatis v ASIC [2020] FCAFC 52, [74]. 
40 Cassimatis v ASIC [2020] FCAFC 52, [77] (emphasis in the original); see also at [75], [79]. 
41 Cassimatis v ASIC [2020] FCAFC 52, [456]. 
42 Cassimatis v ASIC [2020] FCAFC 52, [463]; see also at [464], [465]. 
43 Cassimatis v ASIC [2020] FCAFC 52, [286]. 
44 Cassimatis v ASIC [2020] FCAFC 52, [221]; see also at [224]. 
45 Cassimatis v ASIC [2020] FCAFC 52, [241]. 
46 Cassimatis v ASIC [2020] FCAFC 52, [233]. 
47 Cassimatis v ASIC [2020] FCAFC 52, [233], [234]. 
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and Thawley JJ found that s 180 and provisions relating to accessorial liability play 
different roles in the scheme of the Corporations Act.47F

48  
 
Rares J set up two scenarios where a surgeon, who operates her practice via a 
company, operates whilst inebriated on a patient.48F

49  In the first scenario the 
patient is an adult and the terms of the contract with the patient prevent the 
company being found liable in damages for any negligence of the surgeon due to 
an exclusion clause. In those circumstances Rares J considered that the surgeon 
would not be in breach of s 180(1) because the company would be protected from 
liability by its contract. In the second scenario the patient is a juvenile and the 
exclusion clause would not protect the company because the patient was not a 
party to the contract. In that second scenario Rares J considered that the director 
would be in breach of her duty under s 180(1). Thus Rares J reasoned that ‘[i]f s 
180(1) availed the patient, the content of the surgeon’s statutory duty of care and 
diligence … would be different depending on who the other contracting party 
was.’49F

50   
 
This is an interesting example. Although it highlights the fact-specific nature of the 
application of s 180(1), it gives rise to a few queries of its own. First, liability 
cannot be completely excluded in these circumstances, particularly when 
statutory provisions are considered. In addition, in such circumstances the 
hospital at which the operation occurred may take disciplinary action against the 
surgeon, which may result in removal of the surgeon’s accreditation at that 
hospital. The reputational damage caused in these circumstances could well have 
direct financial consequences regardless of any exclusion clause. For example, 
general practitioners may stop referring patients to the surgeon and the surgeon 
may struggle to gain accreditation at other hospitals. More importantly, as pointed 
out by Thawley J, s 180(1) does not contain any requirement for the conduct to 
have caused loss in order for the section to have been contravened.50F

51 Although it 
is less likely that action will be taken where there is no loss to the company, the 
fact that there is less incentive to take action in such circumstances does not mean 
that there is no breach. Moreover, as outlined in the extract from ASIC v Forge in 
Section 5 above, the purpose of civil penalty proceedings is not necessarily to 
protect the company. In fact, ASIC has demonstrated a strong public interest focus 
in the actions it has brought based on s 180.51F

52 As identified by Kingsford Smith, 
ASIC can apply for sanctions with distinctly public purposes such as protecting the 
public, penalising directors in breach of duty and deterring others from following 

 
48 See Cassimatis v ASIC [2020] FCAFC 52, [183], [462]. See also Justice Ashley Black, ‘Directors’ 
Statutory and General Law Accessory Liability for Corporate Wrongdoing’ (2013) 32 Company & 
Securities Law Journal 511. 
49 See Cassimatis v ASIC [2020] FCAFC 52, [242]-[245]. 
50 Cassimatis v ASIC [2020] FCAFC 52, [244]; see also at [247]. It is notable that the patient 
(whether adult or juvenile) would not in fact have standing to bring an action based on s 180(1). 
The action would need to be brought by ASIC or by the company. Section 1324, as currently 
applied by the courts, would not confer standing on the patient.  
51 See Cassimatis v ASIC [2020] FCAFC 52, [449]. 
52 See Ian M Ramsay and Benjamin B Saunders, ‘An Analysis of the Enforcement of the Statutory 
Duty of Care by ASIC’ (2019) 36 Company & Securities Law Journal 497. 
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suit.52F

53   Whether or not an exclusion clause protected the company from loss 
(which, in any event, is unlikely) would therefore not be determinative. 
 
Rares J then proceeded to consider the possibility (based on ‘the primary judge’s 
inward analysis’53F

54) that the surgeon may owe her company a duty of care to 
prevent herself operating while inebriated. His Honour considered that this would 
be so (only) if there was a likelihood or real risk that she could cause injury to the 
patient and that, if that occurred, the company might suffer reputational damage 
and the risk of her being struck off as a medical practitioner, thus depriving the 
company of being able to conduct its business by offering her professional services 
as a surgeon. Rares J then said: 
 
This analysis suggests that the surgeon would be in breach of her duty to the company under s 
180(1) by rendering her services while inebriated, regardless of whether she knew that its 
contract had a valid exclusion clause protecting it from the possibility of liability in contract or tort 
if the patient were the contracting party. That is because the duty would be to prevent the company 
suffering harm or a loss of her future ability to generate income for it, even though she was under 
no duty to the company that prevented her deciding to retire or trade in a different way that would 
have the same result. This suggests that such a duty is indeterminate.54F

55 
 
However, with respect, there is a fundamental difference between loss caused to 
the company by the individual (as director) negligently allowing herself (as 
surgeon) to operate (or not preventing herself from operating) while inebriated 
and loss caused to the company by resignation or change of trade. In the first 
scenario the director would be exercising a power or discharging a duty for the 
purposes of s 180(1). In the case of Lee v Lee’s Air Farming Ltd55F

56 the Privy Council 
recognised that where a corporate structure is used one individual can be both 
director and employee. The individual, as director, would be exercising powers 
and discharging duties in allowing the inebriated operating. By contrast, in 
resigning, the individual would not be exercising a power or discharging a duty as 
a director. In the English case of Foster Bryant Surveying Ltd v Bryant Rix LJ held 
that ‘[a] director’s power to resign from office is not a fiduciary power. He is 
entitled to resign even if his resignation might have a disastrous effect on the 
business or reputation of the Company.’56F

57 In the first scenario the loss to the 
company is therefore within the purview of s 180 (if the requisite elements are 
made out) whereas in the second scenario it is not. Thus s 180 is not a duty to 
prevent harm57F

58 or an unlimited duty to ensure a corporation’s compliance with 
the law58F

59– it is limited by the exercise of powers and discharge of duties and the 
reference to the corporation’s circumstances and the director’s responsibilities. 
 
Despite the queries as discussed above, Rares J’s judgment highlights the extent to 
which an assessment of liability under s 180(1) is fact-specific and the importance 

 
53 Dimity Kingsford Smith, ‘Australian Director’s Duties: Are They Public Duties?’, Supreme Court 
of New South Wales Corporate and Commercial Law Conference 2018. 
54 Cassimatis v ASIC [2020] FCAFC 52, [245]. 
55 Cassimatis v ASIC [2020] FCAFC 52, [246]. 
56 [1961] AC 12. 
57 [2007] EWCA Civ 200; [2007] BCLC 239, [8]. 
58 Cf Rares J at [2020] FCAFC 52, [233]. 
59 Cassimatis v ASIC [2020] FCAFC 52, [261]. 
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of carefully assessing the company’s circumstances and the director’s 
responsibilities. 
 
Rares J was also influenced by the fact that the appellants were the sole 
shareholders.59F

60 However, as pointed out by Thawley J, ‘[a] company’s interests 
are not exclusively those of its shareholders ...’60F

61 Thawley J gave the following 
example:  
 
Take the example of shareholders who want a company to engage in an illegal activity which would 
result in massive profit should the venture not be discovered, but which is objectively very likely 
to be detected, with consequences which include criminal sanction, almost certain complete loss, 
an inability to repay creditors and the ultimate winding up of the company. The various interests 
of the shareholders and the company and the creditors diverge. What s 180(1) requires in practical 
terms is an assessment of what the reasonable person would do in terms of the exercise of powers 
and duties with respect to the proposed illegal activity, assuming that person was the director in 
the company’s circumstances with the same responsibilities as the director.61F

62 
 
Rares J took a different view of the facts, finding that the global financial crisis was 
a significant factor (and one that had a magnitude that could not have been 
reasonably foreseen),62F

63 that the Storm model had operated successfully for at 
least six years and had been subject to scrutiny by independent third parties, that 
Storm was solvent and had professional indemnity insurance and that the 
evidence did not suggest that ASIC would necessarily impose or obtain a banning 
order or AFSL suspension or cancellation.63F

64 His Honour also placed significance 
on the fact that ASIC led no evidence of what it would have done in this regard.64F

65  
 

7. Conclusion 
 
The Full Federal Court decision in Cassimatis v Australian Securities and 
Investments Commission is welcome confirmation that cases in which directors 
breach s 180(1) of the Corporations Act in circumstances in which the company 
contravenes or potentially contravenes that Act (or another law) are really a 
straightforward application of the elements of s 180(1) to the facts of the 
particular case rather than the application of a two-step mode of liability 
(commonly known as ‘stepping stones’). Application of s 180(1) involves close 
analysis of the responsibilities of the particular director or officer and the 
circumstances of the company. Those circumstances may include the breach or 
potential breach by the company of the Corporations Act or other law.  
 
The reason that stepping stones liability has gained significance in practice is not 
due to any particular characteristics or advantages inherent in that mode of 

 
60 See Cassimatis v ASIC [2020] FCAFC 52, [259]-[260] cf his Honour’s earlier finding at [240] that 
the duty in s 180 is owed to the public. 
61 Cassimatis v ASIC [2020] FCAFC 52, [470]. Greenwood J held that shareholders cannot approve 
their own conduct in contravention of s 180 given that it imposes an irreducible standard of care 
and diligence that directors must comply with – at [196]. 
62 Cassimatis v ASIC [2020] FCAFC 52, [471]. 
63 Cassimatis v ASIC [2020] FCAFC 52, [280]. 
64 Cassimatis v ASIC [2020] FCAFC 52, [265]-[285]. 
65 Cassimatis v ASIC [2020] FCAFC 52, [279]; see also at [286]. For contrary findings see 
Greenwood J at [198]-[212]; Thawley J at [482]-[500]. 
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liability. Rather its practical significance arguably results from  ASIC’s propensity 
to employ it in actions against directors. Empirical research conducted by Ramsay 
and Saunders (surveying all cases brought by ASIC for breach of s 180 from 1993 
to 2017) found that the most commonly alleged category of breach of s 180 was 
causing the company to breach the law, failing to prevent the company from 
breaching the law or committing acts which were inherently likely to constitute a 
breach of the law. They also found that there was a strong public interest focus in 
litigation on s 180 given that the main penalty sought and awarded is 
disqualification from managing companies.65F

66 This highlights the fact that civil 
penalty provisions, such as s 180, are designed to protect a wider group of 
stakeholders than shareholders alone. 
 
The decision in Cassimatis v ASIC also confirms that s 180 creates a norm of 
conduct that transcends the interests of particular shareholders. Thus, although 
the fact that the directors are also the 100% shareholders is part of the relevant 
circumstances in assessing whether there has been a breach of s 180, this fact does 
not in itself prevent there being a breach. 
 
 
 
 

 
66 Ian M Ramsay and Benjamin B Saunders, ‘An Analysis of the Enforcement of the Statutory Duty 
of Care by ASIC’ (2019) 36 Company & Securities Law Journal 497. 


