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Abstract: This chapter looks at the way in which the drafting of different versions of Lord 

Cairns’ Act has allowed courts considerable latitude to extend the reach of awards under that 

statute. The original provision is prolix, but gives no guidance given as to how courts are to 

calculate damages awarded in lieu of specific relief. In fact, the plain English redraft had the 

unintended consequence of extending the reach of the statute even further. The English, 

Australian and other Commonwealth versions of Lord Cairns’ Act will be compared with the 

Indian, Pakistani and Malaysian versions. The latter arguably represent the original intention 

of Lord Cairns’ Act, but they have not been extended in the same way as other Commonwealth 

jurisdictions. The ambiguity in drafting has been advantageous for the other Commonwealth 

jurisdictions, but it is questioned whether the legislative provisions are still necessary in most 

circumstances. 
 

Introduction 

Justice Leeming has noted that history is important in understanding the law, and that case law 

and statute are entangled.1F

1 What follows embodies that observation. It is an historical tale of 

the entanglement of statute and case law, and how the two interacted. It is necessary to start 

with the text when interpreting statutory provisions, but where the text is unclear, or fails to 

mention an important matter, courts and lawyers must consider the natural meaning of the 

words in their statutory context, the intention of parliament,2F

2 including the mischief the statute 

 
* Associate Professor, Melbourne Law School, Australia. Thanks to Prue Vines, Simone Degeling and Scott 
Donald for inviting me to the Statutory Interpretation in Private Law Symposium at UNSW on 27 and 28 
October 2017. Also thanks to Professor Gummow and Justice Black for their commentary on my paper, and to 
other participants for their questions and insights, and to Professor Gummow for his later comments on a draft 
of this chapter.  
1  Leeming, M ‘Statutory Interpretation as Private Law’ [Chapter ** of this volume]. See also Leeming, 

M, ‘Theories and Principles Underlying the Development of the Common Law – The Statutory 
Elephant in the Room’ (2013) 36 University of New South Wales Law Journal 1002 at 1014.  

2  Project Blue Sky Inc v Australian Broadcasting Authority (1998) 194 CLR 355 at 384 (McHugh, 
Gummow, Kirby and Hayne JJ). 
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was intended to rectify,3F

3 and the broader context, including subsequent judicial interpretations 

of that statute.4F

4  

In this chapter, I focus on Lord Cairns’ Act, a strange little provision which enables courts to 

award damages in addition to or in lieu of specific performance or an injunction. The question 

is why this provision was originally enacted, and why it has such staying power even though 

the mischief it was originally intended to rectify is no longer an issue, and has not been an issue 

since 1873. Ultimately I query if it is necessary to rely on the statute (except in some limited 

circumstances related to anticipated common law wrongdoing) and whether it would be 

preferable to recognise that courts to have an intrinsic power to make damages awards in lieu 

of specific performance and injunctions. This reflects the position in the United States and in 

some Canadian provinces, where there was never a statutory provision, but the jurisdiction 

nonetheless arose. 

In some ways, this paper will be a tale of (at least) two Commonwealths. The original 

legislative provision was enacted because of a report by Law Commissioners into the English 

court system.5F

5 For historical reasons, the English had two concurrent court systems, the Court 

of Chancery and the Common Law Courts, which had advantages, but had become 

cumbersome in the seventeenth century. One difficulty was that each court had the sole power 

to award particular remedies. The Court of Chancery was empowered to award specific relief, 

but the Common Law Courts were empowered to award compensatory relief. A litigant who 

began an action in the Court of Chancery for specific relief might find herself in an invidious 

position if it was found that specific relief was unavailable for discretionary reasons. It was 

unclear whether compensation was available in Chancery at this time, and hence a litigant 

might need to start her action again in the Common Law courts (creating a circuity of actions 

problem). The Commissioners gave the example of a purchaser seeking specific performance 

of a trustee’s unauthorised contract of sale of trust property.6F

6 Specific performance would not 

be ordered because the property was trust property, but the purchaser would suffer loss which 

was not compensable in equity, and which would require him to begin a new action in the 

 
3  A rule originating in Heydon's Case [1584] 76 ER 637, 3 CO REP 7a. 
4  Leeming, ‘Theories’, above n 1 at 1015; Gageler, S, ‘Common Law Statutes and Judicial Legislation: 

Statutory Interpretation as a Common Law Process’ (2011) 37 Monash Law Review 1; Gummow, 
WMC, ‘The Common Law and Statute’ in WMC Gummow, Change and Continuity: Statute, Equity 
and Federalism (Oxford University Press, Oxford, 1999) 1.  

5  Third Report of the Commissioners Appointed to Inquire into the Practice of Chancery (London, 1856) 
(‘Report of the Commissioners’). 

6  Ibid at 4. 
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common law courts. The Commissioners wanted to empower the Court of Chancery to award 

damages in addition to or in lieu of specific relief in these cases.  

The original provision was intended to be a modest reform, modifying the availability of 

remedies in the Court of Chancery. There were three different legislative responses across the 

Commonwealth.  

Option 1: the original English response 

In all cases in which the Court of Chancery has jurisdiction to entertain an 

application for an injunction against a breach of any covenant, contract or 

agreement, or against the commission or continuance of any wrongful act, or 

for the specific performance of any covenant, contract or agreement, it shall be 

lawful for the same court, if it shall think fit, to award damages to the party 

injured either in addition to or in substitution for such injunction or specific 

performance, and such damages may be assessed in such manner as the court 

shall direct.7F

7 

This provision remains in force in Ireland, and has been adopted in some Australian States and 

Canadian provinces.8F

8  

Option 2: the “plain English” response 

Option 1 has been replaced in England and Northern Ireland, some Australian States 

and in New Zealand, Singapore, Hong Kong and Barbados with Option 2,9F

9 the “plain 

English” response: 

 
7  Chancery Amendment Act 1858, 21 & 22 Vict, c. 27. 
8  Australia: Supreme Court Act 1970 (NSW), s 68; Supreme Court Act 1979 (NT), s 14(1)(b); Supreme 

Court Act 1935 (SA), s 30; Supreme Court Civil Procedure Act 1932 (Tas), s 11(13); Supreme Court 
Act 1935 (WA), s 25(10). Canada: Judicature Act, RSA 2000, c J-2, s 19; Judicature Act, RSNWT 
1988, c J-1, s 42; The Queen’s Bench Act, RSS 1998, c Q-1.01, s 66. 

9  Australia: Supreme Court Act 1933 (ACT), s 34; Civil Proceedings Act 2011 (Qld), s 8; Supreme Court 
Act 1986 (Vic), s 38. Barbados: Supreme Court of Judicature Act 1985 CAP 117A, s 46. Canada: Court 
of Queen’s Bench Act, RSM 1998, c C-280, s 36; Courts of Justice Act, RSO 1990, c C-43, s 99; 
Judicature Act, RSPEI 1988, c J-2.1, s 42; Judicature Act, RSY 2002, c 128, s 27. England: Senior 
Courts Act 1981 (UK) s 50. Hong Kong: Supreme Court Ordinance CAP 4 revised ed 1987 (Hong 
Kong), s 17. New Zealand: Judicature Act 1908, s 16A (NZ). Northern Ireland: Judicature (Northern 
Ireland) Act 1978, s 92. Singapore: Supreme Court of Judicature Act 1908 (Cap 322), 2013 Reprint, s 
16A. 
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Where the Court of Appeal or the High Court has jurisdiction to entertain an 

application for an injunction or specific performance, it may award damages in 

addition to, or in substitution for, an injunction or specific performance. 

This represents an “updated” version of the rather prolix Option 1. However, there have 

been unintended consequences arising from this amendment. 

Option 3: the Anglo-Indian response 

Power to award compensation in lieu of or in addition to specific performance  

(1) Any person suing for the specific performance of a contract may also ask for 

compensation for its breach, either in addition to, or in substitution for, such 

performance.  

(a) If the Court decides that specific performance ought not to be granted, but 

that there is a contract between the parties which has been breached by the 

defendant and that the plaintiff is entitled to compensation for that breach, 

it shall award him compensation accordingly. 

(b) If in any such suit the Court decides that specific performance ought to be 

granted, but that it is not sufficient to satisfy the justice of the case, and that 

compensation for breach of the contract should also be made to the plaintiff, 

it shall award him such compensation accordingly.  

(c) Compensation awarded under this section may be assessed in such manner 

as the Court may direct. The circumstance that the contract has become 

incapable of specific performance does not preclude the Court from 

exercising the jurisdiction conferred by this section.10F

10 

This provision was adopted although British India (later India, Pakistan, Bangladesh) did not 

inherit the division between common law and equitable courts. Instead the provisions were 

enacted as part of the British move to codify British Indian contract law. Ironically, the option 

based upon the Anglo-Indian legislation better reflects the legislative intentions of the 

Commissioners, even though there was never a circuity of action problem in that jurisdiction.  

 
10  I have removed the practical examples contained in the original Anglo-Indian Act for the sake of 

brevity. 
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This paper will compare the three different kinds of provision. A comparison of the provisions 

shows that there are five issues of statutory interpretation which arise from these legislative 

provisions: 

1. First, Option 1 and Option 2 stipulate that a court may award “damages”, a notoriously 

open-textured word,11F

11 but do not specify the nature of the damages nor how they should 

be calculated. This can be contrasted with Option 3, which specifies that damages are 

compensatory. 

2. Secondly, Option 1 refers to the necessity for an injunction restraining the commission 

of a “wrongful act” for damages in lieu or in addition to be available. “Wrongful act” 

is ambiguous: it could cover only common law wrongs (which seems to be the original 

intention) but it could also be extended to cover equitable and statutory wrongs. 

3. Thirdly, Option 2 reproduces Option 1 in part, but omits the reference to “wrongful 

act”. The question is whether this omission affected the power of the court, or whether 

it was simply an inadvertent change as a result of the push towards “plain English”. 

4. Fourthly, Options 1 and 2 are broader than Option 3. They cover damages in lieu of 

injunctions, whereas the Anglo-Indian Act simply covered specific performance of a 

contract. Option 3 remains in force in Pakistan and has also been adopted in Malaysia. 

India later enacted legislation to allow for the award of damages in lieu of injunctions, 

and amended the provisions on specific performance. 

5. The final issue is whether Lord Cairns’ Act provisions are still needed at all. It is here 

suggested that the jurisdiction to award damages in lieu of specific relief is an important 

one, and that it should be retained, but that continued reliance on the statute is an 

instance of courts following that particular path simply because they have become 

accustomed to doing so. This phenomenon is related to, but not identical to the concept 

of ‘path-dependence’,12F

12 where courts decide in a particular way because they are 

required to do so based upon steps determined in light of conditions no longer relevant. 

In the instance of Lord Cairns’ Act, the courts instead follow a path because they are 

accustomed to doing so, not because it is necessary to do so. However, I will submit 

 
11  Other difficulties associated with statutory compensation and damages remedies are discussed in 

Dietrich, J and Middleton, J, ‘Statutory remedies and equitable remedies’ (2006) 28 Australian Bar 
Review 136 at153–60. 

12  See Steele, J, ‘Co-production’: novelty and path-dependence in defamation reform’ [Chapter ** of this 
volume]. See also Hathaway, ON, ‘Path Dependence in the Law: The Course and Pattern of Legal 
Change in a Common Law System’ (2001) 86 Iowa Law Review 601; Bell, J, ‘Path Dependence and 
Legal Development’ (2013) 87 Tulane Law Review 787 
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that the legislative jurisdiction conferred by Lord Cairns’ Act is unnecessary in the vast 

majority of cases (excepting future wrongdoing) and the jurisdiction has vastly 

outgrown its original legislative vestments. To borrow from Bennett Moses and 

Edgeworth’s chapter in this volume,13F

13 the statutory jurisdiction has become ‘enmeshed’ 

with the general law, to such an extent that the statute is largely no longer needed. 

 

In what follows I will look at each of the versions of Lord Cairns’ Act and consider the issues 

raised above.  

Option 1: the original Lord Cairns’ Act provision 
As noted above, the original Lord Cairns’ Act (the Chancery Amendment Act 1858)14F

14 was 

enacted in response to the 1856 Third Report of the Commissioners Appointed to Inquire into 

the Practice of Chancery. The intention was to prevent circuity of actions.15F

15 The bulk of the 

recommendations are reproduced below: 

We have, however, arrived at the conclusion that it would be expedient further to extend the 

jurisdiction of Courts of Equity in cases in which the Courts grant equitable relief, but in which 

the relief cannot, according to the present course of the Court, be extended to the final 

settlement of the dispute between the parties.  

For example, a person injured by a wrongful act, which would entitle him to damages in a Court 

of Law, and to an injunction in Equity restraining the further continuance of the wrongful act, 

applies for an injunction in Equity without previously resorting to a Court of Law for damages. 

A Court of Equity, though granting the injunction, has at present no jurisdiction to compel the 

wrongdoer to make compensation for the injury committed, except that in some cases, in which 

it can be shown that the defendant has actually derived profit from the act complained of, the 

court has power to make him refund his gains. We are of opinion that in all cases in which a 

Court of Equity interferes by injunction it should have jurisdiction to give compensation in 

damages for the injury done, in addition to restraining the commission of the injury for the 

future, and that such damages should be given although the act complained of may have 

produced no profit to the wrongdoer. We are further of opinion that a plaintiff obtaining an 

injunction in equity should not be entitled to proceed at law for damages. 

 
13  Bennett Moses, L and Edgeworth, B, ‘Statutes in a web of law’ [Chapter ** of this volume]. 
14  21 & 22 Vict c 27. 
15  Ferguson v Wilson (1886) LR 2 Ch App 77 at 88 (Turner LJ). See also Bryan, M, ‘Injunctions and 

Damages: Taking Shelfer off the Shelf’ (2016) 28 Singapore Academy of Law Journal 921 at 927. 
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Again, a person entitled to the specific performance of a contract, cannot in general obtain in 

equity compensation for losses which he may have sustained by its non-performance. It is 

obvious that the performance of a contract at a time subsequent to that at which it ought to have 

been performed may be a very inadequate remedy for the injury committed by a refusal to 

perform it; and we are of opinion that in all cases in which damages could be recovered at law 

for breach of a contract directed by a Court of Equity to be specifically performed, the Court 

should have jurisdiction to grant compensation in damages for the loss sustained up to the time 

of the contract being performed, in addition to decreeing its specific performance. 

There are other cases of contract in which the Court, without any default on the part of the 

plaintiff, finds itself unable, from special circumstances, to grant him the peculiar equitable 

relief of specific performance, and in which we think the Court should have jurisdiction to give 

the plaintiff such other compensation as he ought in justice to have.16F

16 

The Commissioners then gave an example of a case where a jurisdiction to award damages in 

equity was needed, namely where a plaintiff sought specific performance, but it was 

unavailable because an equitable bar to relief applied (as noted earlier, the example given was 

that of trust property), and the plaintiff suffered loss which could not be compensated. Section 

79 of the Common Law Procedure Act 185417F

17 already gave common law courts the power to 

grant injunctions and, as Lord Brougham pointed out in the House of Lords debate on the 

Chancery Amendment Bill, the Bill was simply “the converse”.18 F

18 The Report also 

recommended that a plaintiff obtaining an injunction in equity should not be entitled to proceed 

at law for damages, but this was not taken up in the final enactment.19F

19  

The Commissioners did not consider how damages should be assessed under the proposed 

legislation. Instead, they recommended that Chancery judges should be empowered to summon 

a jury to make findings of fact and assess damages. However, the unfamiliarity of the Chancery 

Courts with the jury system, and the inherent conservatism of the courts meant that juries were 

never called to assess damages.20 F

20 Instead the measure of damages was left up to judges. 

 
16  Report of the Commissioners, above n 5 at 3–4. 
17  17 & 18 Vict, c. 125. 
18  Hansard, HL Deb 08 June 1858, vol 150 cc 1690-1. 
19  Report of the Commissioners, above n 5 at 4. 
20  Barnett, K and Bryan, M, ‘Lord Cairns’ Act: a study in the unintended consequences of legislation’ 

(2015) 9 Journal of Equity 150 at 152–53. 
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The original Lord Cairns’ Act was enacted in 1858.21F

21 As already noted, section 2 of that Act 

was in exactly the form described by Option 1 above. Despite the length, and difficulty in 

parsing the actions it deals with, it has been reproduced almost verbatim in many 

Commonwealth jurisdictions.22F

22 The original provision remains in force in Ireland.23F

23  

At first, courts were slow to use Lord Cairns’ Act, and it took many years for a body of law to 

build up.24F

24 Moreover, after the Judicature Act 1873 was passed,25 F

25 it appeared that Lord Cairns’ 

Act had become otiose. Section 24(7) of that Act provided that a court was empowered: 

to grant…all such remedies whatsoever as any of the parties thereto may appear to be entitled 

to in respect of any and every legal or equitable claim properly brought forward by them 

respectively in such cause or matter, so that, as far as possible, all matters so in controversy 

between the said parties respectively may be completely and finally determined, and all 

multiplicity of legal proceedings concerning such matters avoided. 

Indeed, in Sayers v Collyer, Baggallay LJ opined that since s 24(7) of the Judicature Act 1873 

had been passed, Lord Cairns’ Act was now unnecessary, because that provision had conferred 

full power on the court to award either an injunction or damages. 26F

26  

However, although circuity of actions was no longer problematic, Lord Cairns’ Act was used 

to achieve ‘complete justice’ in a broader sense between the parties.27F

27 Courts had discovered 

that Lord Cairns’ Act provisions could be adapted to deal with two other problems.28F

28 First, 

courts awarded damages in lieu of a quia timet injunction to ensure that plaintiffs were 

compensated for future loss, even though the cause of action had not yet accrued at the time of 

the application. The jurisdiction to award damages in respect of future wrongdoing is 

particularly advantageous in cases where the defendant’s wrong has ongoing consequences, as 

with the torts of nuisance and trespass. It allows the court to award damages to the plaintiff 

 
21  Chancery Amendment Act 1858, 21 & 22 Vict, c. 27. 
22  Australia: Supreme Court Act 1970 (NSW), s 68; Supreme Court Act 1979 (NT), s 14(1)(b); Supreme 

Court Act 1935 (SA), s 30; Supreme Court Civil Procedure Act 1932 (Tas), s 11(13); Supreme Court 
Act 1935 (WA), s 25(10). Canada: Judicature Act, RSA 2000, c J-2, s 19; Judicature Act, RSNWT 
1988, c J-1, s 42; The Queen’s Bench Act, RSS 1998, c Q-1.01, s 66. 

23  Ireland: Chancery Amendment Act 1858, 21 & 22 Vict, c. 27. 
24  Jolowicz, JA, ‘Damages in Equity —A Study of Lord Cairns’ Act’ (1975) 34 Cambridge Law Journal 

224 at 225–6. 
25  Chancery Regulation Act 1862, 25 & 26 Vict, c. 42. Also known as Sir John Rolt’s Act. See 
McDermott, PM, Equitable Damages (Butterworths, 1994, Sydney) at 38–9. 
26  (1884) 28 Ch D 103 at 108. 
27  Barnett and Bryan, above n 20 at 154. 
28  Barnett and Bryan, ibid. 
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without requiring her to return repeatedly to court to prove that fresh damage has occurred.29F

29 

It has been argued that the latter is the only instance which still requires the mechanism of Lord 

Cairns’ Act.30F

30 

Secondly, and pivotally, the courts sometimes wished to give an award for the infringement of 

the right infringed which went beyond what the common law could provide, but which fell 

short of a coercive injunction. I hypothesise that the courts’ desire to provide a pecuniary 

substitute for the right to an equitable remedy caused the revival and continued use of the 

provision. Lord Cairns’ Act gave an opportunity for courts to award a pecuniary substitute in 

lieu of an equitable remedy: a “middle ground” between no relief and an injunction. The 

“obstruction of ancient lights” cases were particularly important to this legal evolution. The 

ancient lights doctrine holds that an owner of a building with windows that received natural 

daylight for 20 years or more is entitled to restrain the construction of any structure which 

would deprive her of light. This was an increasing issue during the 1800s in large cities in 

England.31F

31 The first case in which such a “middle ground” award was made was Isenberg v 

The East India House Estate Company.32F

32 The court was reluctant to award a mandatory 

injunction causing the defendant to pull down its building because it considered that the 

plaintiff was not genuinely damaged by the obstruction of light.33F

33 Accordingly, the defendant 

was required to pay damages in lieu of a mandatory injunction.  

In 1865, two years after Isenberg was decided, Robert Kerr, an English architect, wrote: 

Questions of Ancient Lights occupy at the moment a most important position with 

reference to building enterprise in large towns, and most of all in London. …[D]isputes 

of this class have become more common than ever, more difficult of settlement, and 

more expensive. Serious complaints are made in all quarters,—on the one hand, that 

vexatious litigants are permitted by frivolous technicalities to hamper improvement 

where improvement ought most to be encouraged; on the other, that bold speculators 

 
29  See Isenberg v East India House Estate Co Ltd (1863) 3 De GJ & S 263, 46 ER 637; Mann v Capital 

Territory Health Commission (1982) 148 CLR 97, 101; Jaggard v Sawyer [1995] 1 WLR 269 at 280 
(Bingham MR), 286 (Millett LJ). See also Jolowicz, above n 24 at 235; McDermott, PM, ‘Equitable 
Compensation’ in Parkinson, P, The Principles of Equity (Law Book Company, Sydney, 2nd edn, 
2003) at [2221]. 

30  Bryan, above n 15 at 927–28. 
31  This is still an issue in England today. See eg, HKRUK II (CHC) Limited v Marcus Alexander Heaney 

[2010] EWHC 2245 (Ch). HKRUK II might be decided differently now given the doubt cast on Shelfer 
v City of London Electric Co [1895] 1 Ch 287 by the United Kingdom Supreme Court in Lawrence v 
Fen Tigers [2014] AC 822, [2014] UKSC 13. 

32  (1863) 46 ER 637; 3 De G J & S 263. 
33  (1863) 46 ER 637, 641; 3 De G J & S 263 at 273. 
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are able to override the rights of less wealthy and more timid neighbours, the very class 

who most require protection.34F

34 

It was perhaps a desire to balance the different interests of the parties which led courts in the 

early 20th century “obstruction of ancient lights” cases to use Lord Cairns’ Act to find a middle 

ground solution which recognised the plaintiff’s rights but which did not prevent the defendant 

from building.35F

35 Of course, in some cases, injunctions continue to be awarded.36F

36 

An award of Lord Cairns’ Act damages effectively expropriates the plaintiff’s right:37F

37 the court 

‘fix[es] the price for granting permission’ to infringe the right.38F

38 It is not that specific relief 

cannot be awarded, but that the court chooses a less intrusive remedy. The award serves as a 

pecuniary substitute for the award of specific relief, as has recently been recognised by the 

United Kingdom Supreme Court.39F

39 Moreover, Lord Cairns’ Act damages signal to parties that 

these are the kinds of right where the defendant should seek the plaintiff’s consent before 

infringing the right in question.40F

40  The advantage of holding a proprietary right is that a plaintiff 

can dictate the terms on which interference with the right will be permitted, but as Bryan notes, 

an award of damages in lieu of an injunction ‘extinguishes an important economic function of 

the property right, namely the power to regulate the terms, if any, on which any interference 

with the right will be permitted.’41F

41 

Other than the ancient lights cases, the courts also came to use Lord Cairns’ Act provisions to 

enable a “middle ground” solution in cases involving torts such as trespass and nuisance,42F

42 or 

breach of a negative covenant.43F

43  The cases are highly fact specific; the courts’ choice between 

 
34  Kerr, R, On Ancient Lights and the Evidence of Surveyors Thereon (John Murray, London, 1865) at 1. 
35  Eg, Colls v Home and Colonial Stores Limited [1904] AC 179; Kine v Jolly [1905] 1 Ch 480 (aff’d 

Jolly v Kine [1907] AC 1); Griffith v Richard Clay & Sons Ltd [1912] 1 Ch 291; Wills v May [1923] 1 
Ch 317; Leeds Industrial Cooperative Society Ltd v Slack [1924] AC 851. 

36  Aynsley v Glover [1874] LR 18 Eq 544 (aff’d [1875] LR 10 Ch App 283); Martin v Price [1894] 1 Ch 
276; Cowper v Laidler [1903] 2 Ch 337; HKRUK II (CHC) Limited v Marcus Alexander Heaney 
[2010] EWHC 2245 (Ch). 

37  Berryman, J, The Law of Equitable Remedies (Irwin Law, Toronto, 2nd edn, 2013) at 455. 
38  Harris, D, Campbell, D and Halson, R, Remedies in Contract & Tort, (Cambridge University Press, 

Cambridge, 2nd edn, 2005) at 489–90.  
39  Morris-Garner v One Step (Support) Ltd [2018] UKSC 20 [44] (Lord Reed). 
40  Barnett and Bryan, above n 20 at 164. 
41  Bryan, above n 14 at 933. 
42  Lord Cairns’ Act damages awarded: Ryder v Hall (1904) 27 NZLR 385; Jaggard v Sawyer [1995] 1 

WLR 269. Injunction awarded: Krehl v Burrell (1878) 7 Ch D 551 (aff’d (1879) 11 Ch D 146); Shelfer 
v City of London Electric Co [1895] 1 Ch 287; Saunby v London (Ontario) Water Commissioners 
[1906] AC 110; Woollerton and Wilson Ltd v Richard Costain Ltd [1970] 1 WLR 411. 

43  Lord Cairns’ Act damages awarded: Arbutus Park Estates Ltd v Fuller (1976) 74 DLR (3d) 257; 
Gafford v Graham (1999) 77 P & CR 73; Jaggard v Sawyer [1995] 1 WLR 269; Lunn Poly Pty Ltd v 
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specific relief and Lord Cairns’ Act damages depends on a complex matrix of considerations, 

including the nature of the wrong sought to be restrained and the nature of the injunction or 

specific relief sought, the objection of the plaintiff to that wrong (or lack thereof), and the 

nature of the defendant’s response to any objection.44F

44  

The other controversy involving the original provision pertains to the nature of the awards 

which may be made under the section. The section does not outline how such damages are to 

be measured, nor specify that they must be compensatory. As noted above, it was envisaged 

that juries would calculate the awards, although this did not transpire.  

Many of the awards made under Lord Cairns’ Act provisions are in fact compensatory. First, 

where specific relief is genuinely impossible because the wrongdoing has been reversed, the 

approach of the court has generally been to award damages for consequential losses flowing 

from the wrongdoing while it existed.45F

45 When damages are sought in addition to specific relief, 

they are generally compensatory. For example, in Grant v Dawkins,4 6F

46 the court made an award 

compensating the plaintiff for mortgages which would have to be discharged for specific 

performance to be effected. Similarly, damages for future wrongdoing also generally 

compensate for future losses, as noted by Viscount Finlay in Leeds Industrial Cooperative 

Society Ltd v Slack.47F

47 Thus, in cases of nuisance involving subsidence, damages are measured 

according to the anticipated cost of repair of the future subsidence, as well as any projected 

loss of land.48F

48 Similarly, damages awarded in lieu of specific performance for an anticipatory 

breach of contract reflected the costs associated with the delay of the defendants in completing 

the contract.49F

49 The exception to this general rule may be the ‘right to light’ cases, where it is 

impossible to work out what the future losses might be. This instance will be discussed below. 

Finally, courts have also used Lord Cairns’ Act to provide novel forms of relief where the 

common law would not recognise a cause of action sounding in damages. Compensatory 

damages pursuant to Lord Cairns’ Act are available for breach of a restrictive covenant, and 

courts have compensated the plaintiffs for losses flowing from this,50F

50 including diminution in 

 
Liverpool & Lancashire Properties Ltd [2007] L & TR 6, [2006] EWCA Civ 430. No award: Sobey v 
Sainsbury [1913] 2 Ch 513 (acquiescence by claimant). 

44  Barnett, K and Harder, S, Remedies in Australian Private Law (Cambridge University Press, 
Melbourne, 2014) at 281–284. 

45  Catton v Wyld (1863) 55 ER 105; 32 Beav 266; Fritz v Hobson (1880) 14 Ch D 542. 
46  [1973] 1 WLR 1406. 
47  Leeds Industrial Cooperative Society Ltd v Slack [1924] AC 851 at 857. 
48  Hooper v Rogers [1975] Ch 43; Barbagallo v J & F Catelan Pty Ltd [1984] QdR 245. 
49   [1982] Ch 197 at 203. 
50  Eastwood v Lever (1863) 4 De GJ & Sm 114; 46 ER 859.  
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value of the affected properties, and loss of amenity.51F

51 Similarly, as noted previously, 

compensatory damages are available under Lord Cairns’ Act for an anticipatory breach of 

contract.52F

52 Perhaps more controversially, Lord Cairns’ Act has also been used to provide a 

novel form of relief in equity, in the form of aggravated damages or damages for distress in 

Giller v Procopets53F

53 where there was an egregious breach of confidence. 

However, Lord Cairns’ Act has been argued to be a means by which courts effectively award 

gain-based relief (in lieu of specific relief) for common law causes of action.  That said, the 

United Kingdom Supreme Court has very recently come down decisively against the notion of 

gain-based relief pursuant to Lord Cairns’ Act in Morris-Garner v One Step (Support) Ltd.54F

54 

The awards which cause difficulty are those made in the ‘middle ground’ cases (and some of 

the cases where specific relief is impossible) when courts award a ‘reasonable fee’ in lieu of 

specific relief. These cases generally involve a breach of negative covenant55 F

55 or trespass to 

land.56F

56 Such damages have also apparently been awarded for nuisance,57F

57 although later English 

cases suggest that nuisance does not give rise to reasonable fee damages.58 F

58 It is also arguable 

that some of the ‘right to light’ cases involve restitutionary or gain-based awards, because it 

was anticipated that the defendant’s building would impede the plaintiff’s light in the future, 

damages were calculated as a ‘share of the profits’ that the defendant would make from the 

building in the future.59F

59  

Reasonable fee awards (including those made pursuant to Lord Cairns’ Act) have been argued 

by many scholars and some courts to be restitutionary60F

60 or gain-based,61 F

61 although this is far 

 
51  Baxter v Four Oaks Properties Ltd [1965] Ch 816 at 829–30. 
52  Oakacre Ltd v Claire Cleaners (Holdings) Ltd [1982] Ch 197 at 203. 
53  [2008] VSCA 236, (2008) 24 VR 1. 
54  Morris-Garner v One Step (Support) Ltd [2018] UKSC 20 [30] (Lord Reed, with whom Lady Hale, 

Lord Wilson and Lord Carnwath agreed), at [114] (Lord Sumption). 
55  Wrotham Park Estate Co Ltd v Parkside Homes Ltd [1974] 1 WLR 798; Jaggard v Sawyer [1995] 1 

WLR 269. 
56  Bracewell v Appleby [1975] Ch 408; Jaggard v Sawyer [1995] 1 WLR 269. 
57  Carr-Saunders v Dick McNeil Associates Ltd [1986] 1 WLR 922. 
58  Stoke-on-Trent City Council v W and J Wass Ltd [1988] 1 WLR 1406, which suggests that reasonable 

fee damages are not available for nuisance (in that case, the holding of an unlicensed market), and 
Forsyth-Grant v Allen [2008] EWCA Civ 505, [2008] 2 EGLR 16. 

59  Tamares (Vincent Square) Ltd v Fairpoint Properties [2007] 1 WLR 2167; HKRUK II (CHC) Ltd v 
Heaney [2010] EWHC 2245. 

60  Beatson, J, ‘The Nature of Waver of Tort’ in Beatson, J, (ed), The Use and Abuse of Unjust Enrichment 
(Clarendon Press, Oxford, 1991) 232; Worthington, S, ‘Reconsidering Disgorgement for Wrongs’ 
(1999) 62 Modern Law Review 218; Edelman, J, Gain-based Damages: Contract, Tort, Equity and 
Intellectual Property (Hart Publishing, Oxford, 2002) at 65–78. 

61  See Barnett, K, Accounting for Profit for Breach of Contract: Theory and Practice (Hart Publishing, 
Oxford, 2012) ch 6 for a partial disgorgement of profit analysis. Case law supporting this includes: 
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from universally accepted. Conversely, many commentators62F

62 and judges63 F

63 have asserted such 

awards are compensatory. It now appears in light of Morris-Garner v One Step (Support) Ltd 

that the United Kingdom Supreme Court supports a compensatory analysis.64 F

64 The UK Supreme 

Court has said that that Lord Nicholls was not relying on Wrotham Park as an instance of gain-

based relief in Blake,65F

65 and that Lord Cairns’ Act damages are not gain-based.66F

66 With respect, 

the Supreme Court’s reading of Lord Nicholls’ analysis in Blake is unconvincing, as it was 

clear that Lord Nicholls characterised Wrotham Park as an instance of gain-based relief – this 

is why it was a ‘solitary beacon’ showing the way to gain-based relief for breach of contract.67F

67 

In fact, in Blake, Lord Nicholls relied on the Lord Cairns’ Act cases as a basis for asserting that 

gain-based relief had already been routinely available for common law wrongs.68F

68 But 

unfortunately the precise nature of the gain involved was not clarified: whether it was a notional 

profit, or part of an actual profit, or some reflection of value transferred to the defendant. 

 
Marathon Asset Management LLP v Seddon [2017] EWHC 300 (Comm) [2017] EWHC 300 (Comm), 
[192]–[202] (Leggatt J) and Kansas v Nebraska, 574 U.S. ___ (2015) at 17–20. 

62  Academic accounts taking a variety of compensatory approaches: Sharpe, RJ and Waddams, SM, 
‘Damages for Lost Opportunity to Bargain’ (1982) 2 Oxford Journal of Legal Studies 290; Phang, A 
and Lee, P-W, ‘Rationalising Restitutionary Damages in Contract Law – An Elusive or Illusory 
Quest?’ (2001) 17 Journal of Contract Law 240 at 252–53; McInnes, M, ‘Account of Profits for 
Common Law Wrongs’ in Degeling, S and Edelman, J (ed), Equity in Commercial Law (Law Book 
Company, Pyrmont, 2005) at 416–18; McInnes, M, ‘Gain, Loss and the User Principle’ (2006) 14 
Restitution Law Review 76 at 84–86; Giglio, F, The Foundations of Restitution for Wrongs (Hart 
Publishing, Oxford, 2007); Benson, P, ‘Disgorgement for Breach of Contract and Corrective Justice: 
An Analysis in Outline’ in Neyers, J, McInnes, M, and Pitel, S (eds), Understanding Unjust 
Enrichment (Hart Publishing, Oxford, 2004) at 311; Botterell, A, ‘Contractual Performance, Corrective 
Justice, and Disgorgement for Breach of Contract’ (2010) 16 Legal Theory 135; Barker, K, ‘“Damages 
Without Loss”: Can Hohfeld Help?’ (2014) 34 Oxford Journal of Legal Studies 631; Stevens, R, Torts 
and Rights (Oxford University Press, Oxford, 2007) 60; Winterton, D, Money Awards in Contract Law 
(Hart Publishing, Oxford, 2015) at 60–66; Heydon, JD, Leeming, MJ and Turner, PG, Meagher, 
Gummow and Lehane’s Equity: Doctrines and Remedies (LexisNexis Butterworths, Pyrmont, 5th edn, 
2015) at [24–145]. 

63  Cases taking a compensatory approach: Jaggard v Sawyer [1995] 1 WLR 269 at 291 (Millett LJ); 
Gafford v Graham (1999) 77 P & CR 73 at 86 (Nourse LJ); World Wide Fund for Nature v World 
Wrestling Federation Entertainment Inc [2007] EWCA Civ 286, [2008] 1 WLR 445 at [29] (Chadwick 
LJ); Morris-Garner v One Step (Support) Ltd [2018] UKSC 20. 

64  [2018] UKSC 20. 
65  Morris-Garner v One Step (Support) Ltd [2018] UKSC 20 at [65]–[73] (Lord Reed, with whom Lady 

Hale, Lord Wilson and Lord Carnwath agreed), [114] (Lord Sumption). 
66  Ibid at [30] (Lord Reed, with whom Lady Hale, Lord Wilson and Lord Carnwath agreed), [114] (Lord 

Sumption). 
67  Attorney-General v Blake [2001] 1 AC 268 at 283. 
68  Ibid at 281. 
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Option 2: the “plain English” versions of Lord Cairns’ Act 

In some jurisdictions, provisions based on the original Lord Cairns’ Act have been updated 

into a “plain English” version.  This occured first in Northern Ireland,69F

69 but other jurisdictions 

have followed suit.70F

70 As noted earlier, the original Lord Cairns’ Act provision allowed 

damages to be awarded in lieu where, inter alia, the court could entertain an application for an 

injunction “against the commission or continuance of any wrongful act”. In contrast to the 

original version of the Lord Cairns’ Act provision, the simplified version omits the reference 

to ‘wrongful act’: 

Where the Court of Appeal or the High Court has jurisdiction to entertain an application 

for an injunction or specific performance, it may award damages in addition to, or in 

substitution for, an injunction or specific performance. 
71 F

71 

The desire to simplify is perhaps understandable given the prolixity of the original. It is 

interesting, however, that the drafters did not appear to have considered the Anglo-Indian 

provisions outlined in the next section. While brevity may have certain attractions, Occam’s 

razor cuts too deeply when it removes necessary aspects of legislation in the pursuit of 

simplicity. 

Heydon, and Leeming and Turner argue that the reference to a “wrongful act” in the original 

Lord Cairns’ Act must have been intended to refer only to torts, primarily on the basis that the 

purpose of Act was to supplement the Court of Chancery’s jurisdiction to award damages for 

common law causes of action, and because the term “wrongful act” had been used in a previous 

Act to refer to torts alone.72F

72 This conclusion has also been reached by Gummow J in Smith 

Kline & French Laboratories (Aust) Ltd v Secretary, Department of Community Services and 

 
69  Judicature (Northern Ireland) Act 1978, s 92. See P McDermott, Equitable Damages (Butterworths, 

Pyrmont, 1994) at 234. 
70  Australia: Supreme Court Act 1933 (ACT), s 34; Civil Proceedings Act 2011 (Qld), s 8; Supreme Court 

Act 1986 (Vic), s 38. Barbados: Supreme Court of Judicature Act 1985 CAP 117A, s 46. Canada: Court 
of Queen’s Bench Act, RSM 1998, c C-280, s 36; Courts of Justice Act, RSO 1990, c C-43, s 99; 
Judicature Act, RSPEI 1988, c J-2.1, s 42; Judicature Act, RSY 2002, c 128, s 27. Hong Kong: 
Supreme Court Ordinance CAP 4 revised ed 1987 (Hong Kong), s 17. New Zealand: Judicature Act 
1908, s 16A (NZ). Singapore: Supreme Court of Judicature Act 1908 (Cap 322), 2013 Reprint, s 16A. 

71   See Jaggard v Sawyer [1995] 1 WLR 269 at 284; Regan v Paul Properties DPF No 1 Ltd [2006] 
EWCA Civ 1319, [2007] Ch 135 at [24].  

72  Heydon, Leeming and Turner, above n 58, at [24–090]. 
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Health73F

73 and Concept Television Productions Pty Ltd v Australian Broadcasting Corporation. 

74F

74 It seems that as a matter of legal history that this is entirely correct. 

However, some cases suggest that Lord Cairns’ Act provisions that refer to “wrongful act” 

nonetheless give courts the power to award damages in lieu of an injunction in purely equitable 

causes of action, including covenants over land in equity,75F

75 for breach of fiduciary duty,76F

76 for 

breach of an equitable easement,77F

77 and for breach of confidence.78F

78 Further, in obiter dicta in 

Wentworth v Woollahra Municipal Council, the High Court said that “[a]n incidental object of 

the Act was to enable the Court to award damages in lieu of an injunction or specific 

performance, even in the case of a purely equitable claim”.79F

79 Thus, the ambiguity of the words 

“wrongful act” (and the change in the meaning of those words over time) has allowed courts 

to expand the availability of damages in lieu of an injunction.  

There are also cases in which Lord Cairns’ Act damages have been awarded for statutory 

wrongs in lieu of an injunction, even if the statute does not contain an explicit provision, as 

long as it manifests an intention to create a private cause of action for damages.80F

80  

Interestingly, there is an explicit provision in the Corporations Act 2001 (Cth) which appears 

on its face to allow the award of damages in lieu of an injunction, but which has not been used 

as such. Section 1324(10) of the Corporations Act states: 

Where the Court has power under this section to grant an injunction restraining a person 

from engaging in particular conduct, or requiring a person to do a particular act or thing, 

the Court may, either in addition to or in substitution for the grant of the injunction, 

order that person to pay damages to any other person. 

 
73  (1990) 22 FCR 72 at 83. 
74  (1988) 12 IPR 129 at 136. 
75  Eastwood v Lever (1863) 4 De GJ & Sm 114, 46 ER 859; Elliston v Reacher [1908] 2 Ch 374 at 395; 

Baxter v Four Oaks Properties Ltd [1965] Ch 816 at 829–30; Landan v Burton [1962] EG 369. 
However, Professor Gummow has noted that at the time when Eastwood v Lever was decided, negative 
covenants were not regarded as equitable in nature. 

76  Re Leeds & Hanley Theatres of Varieties Ltd [1902] 2 Ch 809. 
77  Gas & Fuel Corporation (Vic) v Barba [1976] VR 755 at 766. 
78  Talbot v General Television Corporation Pty Ltd [1980] VR 224; Giller v Procopets [2008] VSCA 

236, (2008) 24 VR 1. 
79  (1982) 149 CLR 672 at 676 (Gibbs CJ, Mason, Murphy and Brennan JJ). 
80  Matthews v ACP Publishing Pty Ltd (1998) 157 ALR 564 at 573 (Beaumont J) (allowing damages in 

lieu for breach of s 35(5) of the Copyright Act 1968 (Cth)). Cf Wentworth v Woollahra Municipal 
Council (1982) 149 CLR 672 at 683 (no intention to create a private claim). 
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However, McCracken v Phoenix Constructions (Qld) Pty Ltd81F

81 indicates that an analogy with 

Lord Cairns’ Act is misleading. It is said that if other provisions of the Corporations Act 2001 

(Cth) exclude a straightforward claim for damages by the plaintiff, the court cannot award 

damages in lieu of an injunction pursuant to s 1324(10). Conversely, in Re Colorado Products 

Pty Ltd, while Black J regarded himself as bound by McCracken, he observed that the 

availability of damages in lieu of an injunction pursuant to s 1324(10) was not “closed beyond 

argument’82F

82 and that there had been academic criticism of narrow interpretations of the 

provision.83F

83 

In jurisdictions where the words ‘wrongful act’ have been omitted, it has been assumed that it 

is arguable that damages are available in lieu of an injunction for a purely equitable cause of 

action.84F

84 At any rate, in the Victorian case, Giller v Procopets, the Court of Appeal argued that 

the redrafted provision allowed it to award Lord Cairns’ Act damages for distress arising from 

an egregious breach of confidence.85F

85 However, the second reading speeches of the redrafted 

provision indicate that the change in wording was not intended to expand the availability of 

Lord Cairns’ Act damages to equitable wrongdoing.86F

86 The Victorian Court of Appeal also 

recognised that there was an inherent equitable jurisdiction to award damages for distress in 

equity.87F

87 The Court of Appeal was correct to find such an inherent jurisdiction, particularly in 

light of the expansion of availability of compensatory damages in equity in Nocton v 

Ashburton.88F

88 

As for the original Lord Cairns’ Act provisions, there is also a question for the redrafted 

provisions as to whether these “plain English” versions allow for gain-based relief as well as 

compensatory relief. 

 
81  [2012] QCA 129, [2013] 2 Qd R 27 at [30]–[40]. 
82  [2014] NSWSC 789, (2014) 101 ACSR 233 at [399]. 
83  Ibid. See, eg, Baxt, R, ‘Will Section 574 of the Companies Code Please Stand Up! (And Will Section 

1323 of the Corporations Act Follow Suit)’ (1989) 7 Company and Securities Law Journal 388. 
84  Heydon, Leeming and Turner, above n 59, at [24-090], Barnett, K, ‘A reconsideration of s 1324(10) of 
the Corporations Act 2001 (Cth): Damages in Lieu of An Injunction’ (2018) 36 Company and Securities Law 
Journal (forthcoming). 
85  [2008] VSCA 236, (2008) 24 VR 1 [403] (Neave JA). Dicta in Wentworth v Woollahra Municipal 

Council (1982) 149 CLR 672, 676 was also relied upon.  
86  Barnett and Bryan, above n 20 at 159–162.   
87  [2008] VSCA 236, (2008) 24 VR 1 at [422]–[424] (Neave JA). In Wilson v Ferguson [2015] WASC 15 

at [74]–[85] Mitchell J awarded damages for distress for an egregious breach of confidence on the basis 
of an inherent equitable jurisdiction alone.  

88  [1914] AC 932. 
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Option 3: Indian, Pakistani and Malaysian Lord Cairns’ Act provisions 
The original Indian Lord Cairns’ Act provisions were contained in the Specific Relief Act 1877, 

which remains in force in Pakistan. The Malaysian provisions are very similar.89F

89 However, 

they are quite different to other former Commonwealth provisions. 

The Indian and Pakistani provisions differ from other Commonwealth provisions because of 

the Anglo-Indian codification of contract law. Niranjan has noted: 

The basic framework of Indian private law – and large parts of its substantive content – were 

at the time of codification, and in many respects, continue to be, identical to the common law; 

indeed, some provisions of current Indian legislation reproduce exactly the words used by 

English judges in well known cases. But some rules of the common law were thought to owe 

their origin principally to the division of jurisdiction in England, or were otherwise unsuitable 

for codification in India.90F

90 

Critically, there was no divide between the common law courts and the courts of Chancery in 

British India. The road towards codification was not an easy one. Four different Law Reform 

Commissions oversaw the codification of British Indian law.91F

91 Specific relief was first sought 

to be codified in 1859 in the Civil Procedure Code, where, under section 192 of the Code, it 

was available simply if it appeared that the defendant was able to perform the contract. In other 

words, there was a presumption in favour of specific performance. However, this became 

controversial because indigo plantation owners sought to imprison workers who deserted after 

receiving payment.92F

92 Meanwhile, the Third Pre-Independence Law Commission, chaired by 

Sir John Romilly, attempted to codify Indian contract law. There was disagreement over 

remedies, and consequently, when the Contract Act 1872 was introduced, remedies were 

postponed to a later bill. Dr Whitley Stokes93F

93 drafted the bill, and drew upon a variety of 

sources,94 F

94 including English equity cases, Sir Edward Fry’s text On Specific Performance of 

 
89  Specific Relief Act 1950, s 18 (Malaysia). May Cheong (who contributed to this volume) tells me that 

Malaysia took its cues from Indian law as a close neighbour.  
90  Niranjan, V, ‘Specific and Agreed Remedies for Breach of Contract in Indian Law: A Code of English 

Law?’ in Chen-Wishart, M, Loke, A, and Ong, B, Studies in the Contract Laws of Asia: Remedies for 
Breach of Contract (Oxford University Press, Oxford, 2016) 59, 60. 

91  First Pre-Independence Law Commission (1834); Second Pre-Independence Law Commission (1853), 
Third Pre-Independence Law Commission (1861); and Fourth Pre-Independence Law Commission 
(1879). 

92  Niranjan, above n 84 at 61–62. 
93  Stokes later became the Chairman of the Fourth Pre-Independence Law Commission in 1879. He was 

also a noted philologist and scholar of Celtic languages. 
94  Stokes, W, The Anglo-Indian Codes (Clarendon Press, Oxford, 1887) 938–939. 
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Contracts,95 F

95 J Henry Dart’s text on Vendors and Purchasers,96 F

96 and the Draft New York Civil 

Code of 1862.97F

97 Sir Arthur Hobhouse (later Lord Hobhouse)98F

98 added the illustrations to 

Stokes’ draft, drawing on his knowledge of English equity cases to furnish them. The Specific 

Relief Act 1877 was the result.  

Section 19 of the Specific Relief Act 1877 is in identical terms to the wording set out earlier as 

“Option 3”, with the addition of certain explanations and illustrations as follows: 

Explanation. The circumstance that the contract has become incapable of 

specific performance does not preclude the Court from exercising the 

jurisdiction conferred by this section. 

Illustrations 

of the second paragraph— 

A contracts to sell a hundred maunds99F

99 of rice to B. B brings a suit to compel A 

to perform the contract or to pay compensation. The Court is of opinion that A 

has made a valid contract and has broken it, without excuse, to the injury of B, 

but that specific performance is not the proper remedy. It shall award to B such 

compensation as it deems just.100F

100 

of the third paragraph— 

A contracts with B to sell him a house for Rs. 1,000, the price to be paid and the 

possession given on the 1st January 1877. A fails to perform his part of the 

contract, and B brings his suit for specific performance and compensation, 

which is decided in his favour on the 1st January, 1878. The decree may, besides 

ordering specific performance, award to B compensation for any loss which he 

has sustained by A’s refusal.101F

101 

 
95  Fry, E, On Specific Performance of Contracts (Stevens & Sons, London, 2nd edn, 1881). 
96  Dart, JH, Vendors and Purchasers (5th edn, Stevens & Sons, 1876, London). 
97  Draft of a Civil Code for the State of New York prepared by the Commissioners of the Code (Weed and 

Parsons, Albany, 1856). 
98  Hobhouse was the legal member of the council of the Governor-General of India from 1872 to 1877, 

and an equity lawyer who took a special interest in the Specific Relief Act 1877. 
99  A maund is an Indian unit of weight equivalent to about 37 kilograms. 
100  Likely an extrapolation of the problems noted by the Report of the Commissioners, above n 5 at 4. 
101  Likely an extrapolation of the problem noted by the Report of the Commissioners, above n 5 at 4. It 

may also be informed by Soames v Edge (1860) Johns 669, 70 ER 588. 
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of the Explanation— 

A, a purchaser, sues B, his vendor, for specific performance of a contract for the 

sale of a patent. Before the hearing of the suit the patent expires.102F

102 The Court 

may award A compensation for the non-performance of the contract, and may, 

if necessary, amend the plaint for that purpose. A sues for the specific 

performance of a resolution passed by the Directors of a public company, under 

which he was entitled to have a certain number of shares allotted to him, and for 

compensation for the non-performance of the resolution. All the shares had been 

allotted before the institution of the suit. The Court may, under this section, 

award A compensation for the non-performance.103F

103  

In his commentary on the Specific Relief Act, Stokes notes that this provision is based upon the 

original Lord Cairns’ Act.104F

104 In his explanation as to the measure of damages, he says by 

contrast to the original Lord Cairns’ Act, damages may be measured by the taking of an 

account, the issuing of a commission or the direction of an inquiry. He continues that ‘the Court 

of course is bound by the rules applicable to the contract in question, and section 19 (like Lord 

Cairns’ Act, 21 & 22 Vic, c. 27, on which it is founded) gives no right to damages where they 

could not have been previously recovered…’105F

105 It is interesting that Stokes and Hobhouse 

found it necessary to include the provision in their draft given that, at the time, the 

administrative barriers between the English courts of Chancery and Common law courts were 

being dismantled by the Judicature Acts, and there was no circuity of actions issue in India. It 

is likely that, given that the Specific Relief Act had been drafted so that the availability of 

specific performance largely accorded with the English remedial hierarchy,106F

106 it was necessary 

to ensure that damages could be awarded in lieu of specific performance.  

 
102  Based on Davenport v Rylands (1865) LR 1 Eq 302. Cf Stokes, above n 88 at 958, who cites Ferguson 

v Wilson (1886) LR 2 Ch App 77. 
103  Based on Ferguson v Wilson (1886) LR 2 Ch App 77, although the plaintiff was unsuccessful in his 

application for damages in lieu of specific performance. Stokes, above n 88 at 958. 
104  Stokes, above n 88 at 956, fn 8. He also cites Rajdhur Chowdhry v Kakikristna Butta-Charjya & Ors 

(1882) ILR 8 Cal 963, a case where damages are awarded in lieu of specific performance of a mokurari 
patta (a form of lease). 

105  Stokes, ibid, 957, citing Rock Portland Cement Co v Wilson (1882) 52 LJ Ch 214. 
106  Niranjan, above n 84, notes some exceptions to this at 62–63. 
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The question still arises as to why the section is so much more precise than its English 

inspiration. Pollock and Mulla opined that the clarity was a function of the fact that there was 

no division between common law and equity in India: 

The particularity of the language is due to the fact that the jurisdiction to award damages was 

in the English Court of Chancery a statutory novelty dating from about the middle of the 

nineteenth century. There is no such question of limited jurisdiction in India as those which 

trouble courts of equity in England, and the explanation makes it clear that English precedents 

of that kind are wholly inapplicable.107F

107 

The particularity may also be a function of the fact that Stokes and Hobhouse were building on 

the prior experience of the English Courts, and the body of case law which had arisen there. 

They had an idea of the problems that a section such as this raised, and could draft their 

provision to deal with those problems. Moreover, Stokes placed the following quote by Thomas 

Macaulay1 08 F

108 at the beginning of his book on the Anglo-Indian Codes:10 9F

109 

Our principle is simply this—uniformity when you can have it; diversity when you must have 

it; but in all cases certainty.110F

110 

The aim was to make the law as certain as possible.  

Indian law has subsequently been reformed after the 1958 Law Reform Commission of India 

Report.111F

111 The new provision is contained in s 21 of the Specific Relief Act 1963 (India). 

Section 21 continues to specify damages are in lieu of or in addition to specific performance. 

In s 21(4), it now specifies that in determining compensation, the court shall be guided by the 

principles set out in s 72 of the Contracts Act 1872 (India).112F

112 Pursuant to s 21(5), the plaintiff 

 
107  Pollock, F, and Mulla, DF, The Indian Contract Act (Sweet and Maxwell, London, 2nd edn, 1909) at 

890. 
108  Sir Thomas James Babington Macaulay, Baron of Rothley, was on the Supreme Council of India 

between 1834 and 1838. 
109  Stokes, above n 88. 
110  From a speech delivered on 10 July 1833 to the English House of Commons: Macaulay, TB, 

‘Government of India’ in Macaulay, TB, Miscellaneous Writings and Speeches — Volume 4 (obtained 
at http://onlinebooks.library.upenn.edu/webbin/gutbook/lookup?num=2170). 

111  Law Commission Report of India, Ninth Report: Specific Relief Act, 1877 (1958) (‘Indian Law 
Commission Report’). 

112  In the Indian Law Commission Report, ibid, it is said that this was to clarify confusion about the 
meaning of the word ‘compensation’ in s 19, accepting the view that s 72 of the Indian Contracts Act 
1872 should govern the measure of damages: see Mohammed Mozaharal Ahad v Mohammed 
Azimaddin Bhuiya (1923) AIR Calcutta 507; Pratapchand v Raghunath (1937) AIR Nagpur 243; 
Dwarkaprasad v Burns (1955) AIR Nagpur 38; Sassoon v Ardershir Mama (1926) AIR Bombay 189; 
Mama v Sassoon (“Ardeshir’s Case”) (1928) 52 Bombay 189 (PC); Ramji v Kishore (1927) 117 IC 1 
(PC); Ramchandra v Chinubhai (1944) AIR Bombay 46. 

http://onlinebooks.library.upenn.edu/webbin/gutbook/lookup?num=2170
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must seek compensation under the section, but they may amend their pleadings at any time to 

include such a claim. The illustrations are taken out of the new Specific Relief Act.  

The compensatory principles referred to in s 72 of the Contracts Act 1872 are as follows: 

72. Liability of person to whom money is paid, or thing delivered, by 

mistake or under coercion 

A person to whom money has been paid, or anything delivered, by mistake or 

under coercion, must repay or return it. 

Illustrations 

(a) A and B jointly owe 100 rupees to C, A alone pays the amount to C, and B, 

not knowing of this fact, pays 100 rupees over again to C. C is bound to repay 

the amount to B. 

(b) A railway company refuse to deliver up certain goods to the consignee 

except upon the payment of an illegal charge for carriage. The consignee pays 

the sum charged in order to obtain the goods. He is entitled to recover so much 

of the charge as was illegally excessive. 

Although s 21 of the Specific Relief Act 1963 contemplates that damages awarded under it are 

compensatory, the awards contemplated by s 72 of the Indian Contracts Act 1872 (referred to 

in s 21(4)) appear to be restitutionary in character, with awards being akin to rescission or 

personal or proprietary restitution triggered by an unjust factor. 

Section 40 was also added to the Specific Relief Act 1963 to allow courts to award damages in 

lieu of both perpetual injunctions and mandatory injunctions. This was because Indian Courts 

had awarded damages in lieu of an injunction even though s 19 of the Specific Relief Act 1877 

had not been intended to extend to injunctions.113F

113  

The new section 40 reads: 

(1) The plaintiff in a suit for perpetual injunction under s 38, or mandatory injunction 

under s 39, may claim damages either in addition to, or in substitution for, such 

injunction and the court may, if it thinks fit, award such damages. 

 
113  Indian Law Commission Report, above n 105 at 52–53. See eg, Callianji Harjivan v Narsi Tricum 

(1895) ILR 19 Bom 764. 
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(2) No relief for damages shall be granted under this section unless the plaintiff has 

claimed such relief in his plaint: 

Provided that where no such damages have been claimed in the plaint, the court 

shall, at any stage of the proceedings, allow the plaintiff to amend the plaint on 

such terms as may be just for including such claim. 

The dismissal of a suit to prevent the breach of obligation existing in favour of the 

plaintiff shall bar his right to sue for damages for such breach. 

Injunctions pursuant to s 38 of the Specific Relief Act 1963 include both injunctions to prevent 

actual damage or damages that is likely to occur. 

In June 2016, the Expert Committee set on examining the Specific Relief Act 1963 

recommended (among other things) that the Act be amended to make specific relief the default 

remedy, and that discretion in the grant of specific relief should be limited.114F

114 This is of interest, 

given that the initial position in codified Indian law was that specific relief was the default 

remedy for breach of contract. Indeed, as early as 1917, Dr Banerji argued that because Indian 

law had not unequivocally adopted the English remedial hierarchy until the enactment of the 

Specific Relief Act in 1877, “it would probably have been more satisfactory to frankly recognise 

specific performance as the primary remedy in cases of breach of contract, and not to fetter the 

discretion of the judge by any consideration as to the adequacy of damages.”115F

115 One suspects, 

however, that even if specific performance becomes the default remedy, a variation of Lord 

Cairns’ Act will need to remain in place. 

Statutory interpretation – exploiting the gaps in drafting 
Professor Stephen Waddams has aptly observed: 

The area of remedies is a dangerous one for the statutory reformer. The law of damages is 

continually discarding and reformulating its rules. The basic principle (that the party 

complaining should be put, so far as money can do it, in as good a position as if the wrong had 

not been done) does not, of itself, decide the difficult cases. Rules formulated to give more 

 
114  Press Information Bureau, Government of India, Ministry of Law & Justice, ‘The Expert Committee 

set on examining Specific Relief Act, 1963 submits its Report to Union Law & Justice Minister 
recommends modifications for ensuring ease of doing business’ Press release dated 20 June 
2016http://pib.nic.in/newsite/PrintRelease.aspx?relid=146360. The recommendations reflect the terms 
of reference almost verbatim (contained here: 
http://lawmin.nic.in/ld/ExpertCommitteeonSpecificReliefAct.pdf)  

115  Banerji, SC, The Law of Specific Relief in British India (R Cambray & Co, Calcutta, 2nd edn, 1917) at 
20. 

 

http://pib.nic.in/newsite/PrintRelease.aspx?relid=146360
http://lawmin.nic.in/ld/ExpertCommitteeonSpecificReliefAct.pdf
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specific guidance have, unless themselves very flexible, usually been discarded in time, with 

an exhortation to revert to the basic rule…116F

116  

In legislative enactments which stipulate remedies, there will always be a tension between 

flexibility and certainty. The original Lord Cairns’ Act and its “plain English” offspring are at 

the flexible end of the spectrum. There are significant statutory “gaps” and ambiguities which 

have allowed courts to utilise the provisions for problems not envisaged by the original 

legislators. The legislation can be contrasted with the Anglo-Indian version of Lord Cairns’ 

Act (still in force in Pakistan and Malaysia), which tends towards certainty. The re-drafted 

Indian Specific Relief Act 1963 is even more certain than the earlier version.  

The original and “plain English” versions of Lord Cairns’ Act are more flexible because they 

use the open-textured word “damages”. The Anglo-Indian Act specified that the measure of 

the award was “compensation” although there was discretion as to how that compensation was 

to be calculated. As noted above, the failure to specify how compensation was to be calculated 

created uncertainty, and the re-enacted Indian Specific Relief Act is now highly specific. By 

contrast, the original Lord Cairns’ Act provision and the “plain English” version do not specify 

that damages available under them are compensatory, let alone specify the method of 

measurement. Consequently, this has allowed courts operating under these provisions to make 

many different measures of damages. Courts have the flexibility to award consequential losses, 

losses for future damage, and to develop novel forms of compensation in lieu of specific relief 

to deal with lacunae in the principles governing common law and equitable compensation. 

Moreover, the lack of definition of how such damages are calculated has arguably allowed 

courts to purport to award restitutionary or gain-based relief in lieu of specific relief in the form 

of reasonable fee awards.117F

117 At the very least, Lord Cairns’ Act provided courts with a means 

to achieving a “middle ground”, where they wished to acknowledge a plaintiff’s right in some 

way, but not to prevent the defendant from undertaking the infringing conduct. 

Secondly, courts using the original Lord Cairns’ Act have been able to expand the availability 

of damages in lieu of an injunction beyond tort and into statutory and equitable wrongdoing 

because of the ambiguity and change of meaning of the term “wrongful act”.  

 
116  Waddams, SM, ‘Remedies as a Legal Subject’ (1983) 3 Oxford Journal of Legal Studies 113 at 115. 
117  It is noted that this claim is controversial. The UK Supreme Court has decisively come down in favour 

of a compensatory analysis in Morris-Garner v One Step (Support) Ltd [2018] UKSC 20. 
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Thirdly, the “plain English” Lord Cairns’ Act is (at least arguably) even more flexible because 

it omits the reference to “wrongful act”. This omission has been treated by the Victorian Court 

of Appeal as significant, and as allowing for an expansion of the jurisdiction of the Act, despite 

the fact that it seems to have simply been an inadvertent change as a result of the push towards 

“plain English”. 

Fourthly, the original Lord Cairns’ Act provisions and the “plain English” versions included 

damages in lieu of an injunction. This gave courts a much greater scope to make a variety of 

awards, because injunctions in private law may protect rights in land, goods and other property, 

economic rights, the right to bodily integrity, the right to reputation, the right to privacy, and 

contractual rights. In the event, Lord Cairns’ Act has mainly been used in those cases where an 

injunction could have been awarded to prevent proprietary torts involving possession and or a 

breach of negative covenant.118F

118 Significantly, and importantly, injunctions may also restrain 

future actions. This allows courts to use the provisions to award damages in lieu of quia timet 

injunctions. By contrast, the Anglo-Indian Act did not extend to damages in lieu of injunctions, 

but interestingly, the re-drafted Indian Specific Relief Act 1963 included that power under s 40, 

because courts had awarded damages in lieu of injunctions even without the existence of 

express legislative authority. 

It is of abiding fascination that the Anglo-Indian Act was much longer than the other versions 

of Lord Cairns’ Act provisions excerpted above, and provided illustrative examples derived 

from case law. It also drew more heavily on the recommendations of the Third Report of the 

Commissioners Appointed to Inquire into the Practice of Chancery. The provision of examples 

(later discarded by the Indian legislature in its 1963 rewrite) showed the situations in which the 

Act was intended to be used. It was altogether a vastly superior example of legislative drafting 

because it more accurately reflected the original intention of the provisions. If the original 

provisions had been drafted with the precision and care of the pre- and post-independence 

Indian codifiers, it is highly unlikely that the other Commonwealth versions of Lord Cairns’ 

Act would have been put to the uses described in this chapter. Instead, the other Commonwealth 

courts gladly took the inch given by the original provision, and took a mile instead. The 

ambiguity and omissions allowed the courts to make awards of damages where it had not been 

 
118  This may reflect the fact that the auxiliary jurisdiction to grant injunctions was founded on protection 

of property rather than protection of the person: Heydon, Leeming and Turner, above n 58 at [21–115]. 
See also Palmer Bruyn & Parker Pty Ltd v Parsons [2001] HCA 69, (2001) 208 CLR 388 at [58] 
(Gummow J). 
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intended by the original legislators, but where the courts felt it was just and fair that they should 

have that discretionary power to award damages in lieu of specific relief.  

There is a final question, however, whether the courts still need to rely on those provisions, or 

whether they can jettison them and accept that there is an intrinsic jurisdiction to award 

damages in lieu of specific relief, at least in common law and equity. As noted earlier, the 

courts’ continued reliance on the statute is simply because they have become accustomed to 

doing so rather than because of any necessity. In fact, on any number of occasions Lord Cairns’ 

Act provisions have been accidentally repealed and courts still awarded damages in lieu as if 

the provisions were in force.119F

119 This indicates that the statutory jurisdiction has become 

‘enmeshed’ with the general law to such an extent that the statute is no longer needed. In fact, 

the United States courts concluded that equity had the power to award damages in lieu of 

specific relief even though Lord Cairns’ Act had never been enacted in that jurisdiction, simply 

because the courts should have power to do full justice between the parties.120F

120 Similarly, in the 

Canadian province of Newfoundland, Lord Cairns’ Act damages have been awarded even 

though there has never been a legislative power to do so.121F

121 Much more could be said about 

the North American position, but this will be left to a later paper. 

Despite the creative and useful ways in which Lord Cairns’ Act provisions have been used in 

England, Australia, New Zealand and Canada, it has outgrown its original purpose by far. It 

has thus been suggested that in most cases, Lord Cairns’ Act provisions are no longer needed 

by the courts,122F

122 except where damages are awarded in lieu of a quia timet injunction for 

anticipated wrongs at common law.123 F

123 Indeed, in an Australian context, most states and 

territories, courts have power make orders to achieve ‘full and complete justice’ between the 

parties.124F

124 For example, s 29(2) of the Supreme Court Act 1986 (Vic) allows the Supreme Court 

 
119  See eg, England and Wales: Leeds Industrial Cooperative Society Ltd v Slack [1924] AC 851. New 

Zealand: Ryder v Hall (1904) 27 NZLR 385. Queensland: Barbagallo v J & F Catelan Pty Ltd [1986] 1 
Qd R 245. British Columbia: Arbutus Park Estates Ltd v Fuller [1977] 1 WWR 729 (BCSC). New 
Brunswick: St Anne Nackawic Pulp & Paper Co v Canadian Paper Workers’ Union, Local 219 [1986] 
SCR 704, 727. Jolowicz argues the English provisions were repealed, but McDermott argues they were 
saved: Jolowicz, above n 24 at 229. Cf McDermott, PM, ‘Survival of Jurisdiction under the Chancery 
Amendment Act 1958 (Lord Cairns’ Act)’ (1987) 6 Civil Law Quarterly 348 at 352–56. 

120  Pomeroy, JN, A Treatise on Equity Jurisprudence (Vol 1, Bancroft Witney, San Francisco, 5th edn, 
1941) at [237a]–[237f]. I am indebted to Professor Gummow for making me aware of this text. 

121  Berryman, above n 37 at 450, fn 6. 
122  Barnett and Bryan, above n 20 at154–55; Bryan, above n 15 at 927–28. 
123  Bryan, ibid at 927–28. 
124  Supreme Court of Judicature Act 1873 (UK) c 66, s 24(7). See also Sayers v Collyer (1884) 28 Ch D 

103 at 108 (Baggallay LJ). 
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to exercise its jurisdiction in every civil proceeding before it so ‘as to secure that, as far as 

possible, all matters in dispute between the parties are completely and finally determined, and 

all multiplicity of proceedings concerning those matters is avoided.’125F

125 The practice of 

awarding damages in lieu of specific relief has become embedded in the law to such an extent 

that the prolix and outdated provisions which outgrown their original purpose are no longer 

needed except for anticipated wrongs. Perhaps a legislative provision could accommodate that 

narrow situation. 

 
125  See also Senior Courts Act 1981 (UK) c 54, s 49(2); Federal Court of Australia Act 1976 (Cth) s 22; 

Supreme Court Act 1933 (ACT) s 32; Supreme Court Act 1970 (NSW) s 63; Supreme Court Act 1979 
(NT) ss 61–68; Civil Proceedings Act 2011 (Qld) s 7; Supreme Court Act 1935 (SA) s 27; Supreme 
Court Civil Procedure Act 1932 (Tas) s 10(7); Supreme Court Act 1935 (WA) s 24(7).  
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