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Abstract 

 
This study examines the meaning of money as a legal remedy recognizing individual injuries as 
collective grievances. The case study of Bosnia and Herzegovina, where post-war transition has 
provided limited reparations, shows how victims’ pursuit of money through ‘ordinary’ courts has 
triggered a multi-layered social, political and class struggle for justice nationally and 
transnationally. The attempts at recognizing wrongs by repairing rights and a legal status to victims 
of war crimes through primarily legalistic universal rights-based means, does not in fact produce 
sovereignty or social power for those who have suffered injustices. Rights for rights' sake fail to 
empower the disenfranchised through means that effectively fail in practice. However, money 
granted under particular legal circumstances and through specific claims-seeking procedures under 
a neoliberal democratic regime, bestows value, both social and personal, on those victims seeking 
reparation and empowers them in new ways. Victims' injuries become the rationale for the 
deployment of state power, such that the exercising of the powers and processes of state justice 
serves merely to justify the state's claim to power and authority and a rationale for the continuance 
of the state. Neoliberalism on the one hand creates economic, social and cultural disadvantages for 
victims locally and globally and on the other hand it offers an advantage, a more effective means 
of creating value and power for victims. By entering the legal system as independent claimants, 
against the state's insistence that only it has the authority to advocate for victims, a neoliberal 
model of monetized value offers leverage to enfranchise and empower victims of war crimes 
against the failure of state legal systems. The study argues that using law and money in tandem to 
obtain recognition of past harms and current socio-political group marginalization means that 
money, working across different frames of justice, can play a critical role in post-conflict 
transition.  
 



 
 

4 

Preface 
 
This research would not had been possible without the University of Melbourne financial 
assistance. Herein, I acknowledge of all sources of funding received during the course of my 
studies: 
 
University of Melbourne John Barry Traveling Scholarship ( 22/07/2016)   
University of Melbourne Abroad Travelling Scholarship for doctoral studies (01/05/2013)   
University of Melbourne Graduate Research in Arts Travel Grant (GRATS) (10/2/2013 ) 
University of Melbourne, Melbourne International Research Scholarship (27/02/2012-27/8/2015) 
University of Melbourne, Melbourne International Fee Remissions (27/02/2012-27/8/2015) 
 
 
  



 
 

5 

Acknowledgments  
 
I wish to thank the PhD committee for the academic guidance provided. The Associate Professor 
Jennifer Balint, Professor Gerry Simpson, Professor Andrew Walter and the anonymous examiners 
whose comments and suggestions helped me improve the study.  
 
Most importantly, I wish to thank all of the interviewees and informants who took part in this 
research, in particular the organizations from Bosnia and Herzegovina: Žena Žrtva Rata-Woman 
Victim of War, Majke Enklave Srebrenica i Žepa-Mothers from Srebrenica and Žepa Enclaves, 
Udruženje Civilnih Žrtava Rata-Civilian Victims of War, Udruženja roditelja ubijene djece 
opkoljenog Sarajeva 92-95-Association of Parents of Children Murdered during the 1992-1995 
siege of Sarajevo and Savez Logoraša BH-the Association of BH Inmates, the judges and state 
officials and many informants in Sarajevo and in The Hague. I am bound to acknowledge support 
received from the Institute for Research of Crimes against Humanity and International Law of 
Sarajevo University and Professor Smail Čekić who helped with the initial contacts and assisted 
in organizing location for one of my interviews. Mevlida Serdarević and Džena Šahović provided 
referrals to key informants. I thank Anna Couloris for providing the referrals at the International 
Criminal Tribunal for Former Yugoslavia. 
 
It took a village to complete this research and my family, friends and many colleagues located in 
Europe, Australia, North America and other parts of the world have inspired, supported and 
encouraged me during the process in various ways: Professor Lauren Langman from Loyola 
University Chicago who was my mentor twenty years ago and remained a good friend, for years 
encouraged me to consider doctoral studies and when I finally decided that time was right, he 
jokingly said: “I told you so, nobody listens to me.” Professor Michael Gayer, former faculty 
director of the University of Chicago’s Human Rights Program and my master’s thesis advisor 
took an interest in my work over the years. Asier Santillan-Luzuriaga with the European Union 
Mission in Brazil and Dr. Jens Modvig the chairperson of the United Nations Committee against 
Torture provided encouragement and wrote recommendation letters whenever needed. Professor 
Eric Posner from the University of Chicago Law School has provided a brainstorming session that 
helped me prepare for my field study and late Professor Cherif M. Bassiouni, the emeritus 
professor at DePaul College of Law, shared his human rights law wisdom and the audio recorder 
that I used for data collection.  
 
Jennifer, David and Alice provided important support during the first and most difficult year of 
my drafting process and two years later again made me feel encouraged, supported and welcome. 
Boba and her family and my Australian cousins Mirza and Nermina, together with The University 
of Melbourne Graduate House friends, provided valuable breaks during my stay in Australia.  
 
In Chicago, where I wrote the final draft, Ginger Hofman has organized some escapes to her 
weekend home in Galina where we would have writing marathons. Mirela and Dara Katz shared 
with me a fantastic two-week escape in Washington D.C. at the time I experienced writer’s block. 
The University of Chicago’s Women in Executive Leadership program with the Harris School of 
Public Policy connected me with the most amazing group of women, who continue to inspire. 
Loyola University Chicago helped me reaffirm why I do this by giving me a teaching opportunity 
and resources. I thank the Sociology department chair Professor Anne Figert for that, and my 
colleagues for providing a welcoming and stimulating environment. I especially thank Professor 
Kathleen Maas Weigert for her support and friendship and Professor Talmage Wright for his 



 
 

6 

comments on one of the Chapters. Grace Stevens, John C. Hawkins, Wren Craig Lauren from 
Loyola University Chicago proofread the initial draft and Jesse Dowell from Loyola University 
has patiently read and carefully proofread the final draft.  
 
Kate Gehring, Jeffrey Omari, Tom and Phyllis Rob, Mary Hunter, thank you for your friendship 
and the input. Scott Lang, thank you for the visit with your family: the image of running around 
Chicago Hollywood beach chasing a kite with little Luka, Alex and Daris on a windy day still 
brings smile to my face. Frank with his son Noäm were with me a part of the way, providing escape 
into their French-world of movies, wine and good conversation. Adis, thank you for being there 
and listening to my frequent venting. Robert Devendorf, Malcolm E. Martinez, Antoanella, thank 
you for your kind support and friendship. Maria Rae, you went through this with me and supported 
me when it got rough. Thank you! 
 
My family and friends have been an invisible force behind this turbulent quest to understand 
shortcomings of transitional justice approach to law and money in recognizing victims’ injuries 
and losses through reparation. My mom has given me perseverance with her unconditional loving 
kindness and Subha and Adila took good care of her, so I could focus on my work. My elder sister 
Amra has provided constant encouragement from Sarajevo, and Fadila and Aida my dear friends 
saw me fall apart and pull myself back together. They were there for me through thick and thin. 
 
My younger sister and her family, particularly my little nephew Daris, helped me get out of my 
head and escape books, words, thoughts and messy concepts. Daris and I played soccer, hockey 
and basketball and made silly photos every time we would see each other. He has been my source 
of light when I faced perpetual dark.  
 
I honor Holocaust, Bosnian, Rwandan, Darfur and Rohingya genocide victims, native people of 
North America, victims of colonial regimes in Africa, slave victims, Indigenous Peoples of 
Australia, victims of war from Middle East and Asia and families of disappeared in Latin America, 
recognizing all who survived even a day of mass-violence or historic injustice anywhere in the 
world as they are my guides and teachers.    



 
 

7 

TABLE OF CONTENTS 
 
Acknowledgments ......................................................................................................................................... 5 
Table of Contents .......................................................................................................................................... 7 
List of Acronyms .......................................................................................................................................... 9 
Table of Cases ............................................................................................................................................. 11 
 
I. Introduction: Monetary Reparation and War Time Abuses ............................................................ 14 
1. Background: The case of Bosnia and Herzegovina ................................................................................ 17 
2. Aims and Objectives of the Study ........................................................................................................... 23 
3. Terms and Conceptual Framework ......................................................................................................... 24 
4. Structure of the Study ............................................................................................................................. 32 
 
II. Reparation Law, Transitional Justice and the Sociological Meaning of Money ............................ 41 
1. Tort Litigation, and Money as a Symbolic Representation of Acknowledgment ................................... 42 
2. Transitional Justice ................................................................................................................................. 48 
2.1. Reparation under the Retributive Justice Model .................................................................................. 51 
2.2. Truth Commissions and Reparation under the Restorative Justice Model .......................................... 57 
2.3. Social Development and Reparation under the Distributive Justice Model ........................................ 62 
3. Money as a Signifier of Social Relations and Potentiality of Money to Recognize ............................... 69 
4. Conclusion: Victims’ Justice in 21st Century and Reparation Money in Post-Conflict Situations ........ 73 
 
III. Methodology: The Case Study of Bosnia and Herzegovina ........................................................... 77 
1. Research Sample and Sampling Method ................................................................................................ 84 
2.2.  Instrumentalization .............................................................................................................................. 87 
2.3. Coding and Data Analysis .................................................................................................................... 88 
2.4.  Triangulation as Reliability and Validity ............................................................................................ 88 
2.5.  Locating the Researcher’s Position ..................................................................................................... 89 
2.6 . Emotions and Reflexivity .................................................................................................................... 91 
3. Ethical Constraints, Limitations and Contributions ................................................................................ 93 
4. Conclusion .............................................................................................................................................. 94 
 
IV. International Law: Bosnian Victims before Judicial and Administrative Reparation Venues .. 97 
1. International Customary Law and Right to Remedies ............................................................................ 97 
1.1. Inter-State Reparation as State Obligation to Repair ......................................................................... 101 
1.2. Monetary Reparation, National Courts and Sovereign Immunity ..................................................... 108 
1.3. Foreign State Responsibilities, Individuals’ Reparation and Access to the European Court of Human 
Rights ........................................................................................................................................................ 111 
1.3.1. ECtHR and Remedies for Restricted Citizenship ........................................................................... 116 
1.4. International Humanitarian Law and Victims’ Access to Remedy .................................................... 119 
2. Foreign National Courts as Places to Claim Justice for Human Rights Abuses ................................... 128 
2.1. The U.N. Voluntary Fund for Victims of Torture and Reparation .................................................... 131 
3. International Administrative Reparation and the ad hoc Inter-State Claims Commissions ................. 134 
3.1. United Nations Claims’ Commission ................................................................................................ 134 
3.2. Eritrea-Ethiopia Claims Commission ................................................................................................ 135 
3.3. The United States-Iran Claims Commission ...................................................................................... 136 
4. Conclusion: International Law Architecture as a Means of Justice ...................................................... 137 
 
V. Transitional Justice: Democracy Building and Reparation as Welfare ....................................... 139 
1. Dayton Peace Agreement, Citizenship and BH Constitutional Changes and Structural Exclusions to 
Foster Transition to Democracy ................................................................................................................ 139 
2. Property Restoration and Restitution programs .................................................................................... 149 



 
 

8 

3. Access to State Institutions in the new Ethno-Nationalist Democracy ................................................. 154 
4. Healthcare, Rehabilitation Services and Trauma treatment .................................................................. 157 
5. Reparation as Distribution and Social Welfare ..................................................................................... 159 
6.  Conclusion ........................................................................................................................................... 162 
 
VI. Money as a Representation of Social Life ...................................................................................... 164 
1. Labor Relations and Socialist Money ................................................................................................... 164 
2.  Capitalist Money: Class, Social Status and Consumerism .................................................................. 169 
3. The Shrinking of the State and Loss of Social Justice Programs .......................................................... 173 
4. Neoliberal Economic Reforms: Money and Victims’ Recognition ...................................................... 181 
5. Conclusion ............................................................................................................................................ 186 
 
VII. Courts as the Site of Social and Political Struggle ....................................................................... 188 
1. Civil Law as the Place of Vulnerabilities .............................................................................................. 188 
2. Civil Law as a Means to Establish Liability for War Crimes ............................................................... 194 
2. 1. Lack of Criminal Responsibility before Local Courts ...................................................................... 197 
2.2. Civil Courts as the Places to Reinstate Institutional Liability ........................................................... 200 
3. Money as a Measure of Worth:  Possibilities and Limitations of Civil Law ........................................ 207 
4. Conclusion ............................................................................................................................................ 214 
 
VIII. Bottom up Justice and Money as Recognition, Accountability, Acknowledgment and Agency
 ................................................................................................................................................................... 215 
1. Recognition ........................................................................................................................................... 216 
2. Accountability ....................................................................................................................................... 222 
3. Acknowledgment .................................................................................................................................. 225 
4. Agency .................................................................................................................................................. 229 
5. Conclusion ............................................................................................................................................ 232 
 
IX. Conclusion: Law, Money and Justice in Post-Conflict Transitions ............................................. 235 
1. Results and Interpretations .................................................................................................................... 238 
2. New Directions in Reparation Scholarship and New Meanings of Money as an Instrument of Repair 242 
Bibliography .............................................................................................................................................. 248 
 



 
 

9 

List of Acronyms 
 
ACHPR……………………………………………African Court on Human and Peoples Rights   
BAM……………………………………………………………………Bosnian Mark (currency) 
BH………………………………………………………………………Bosnia and Herzegovina 
Bosniacs………………………………………………………………………Bosnian Muslims 
Bosniaks………………………………………………………………………Bosnian Muslims 
CIA………………………………………………………………...Central Intelligence Agency 
CRCP……………Commission on Real Property Claims of Displaced Persons and Refugees  
Croats………………………………………………………………………………….Catholics 
DHR……………………………………………………………….Deputy High Representative 
DRC……………………………………………………………Democratic Republic of Congo 
DPA…………………………………………………………………..Dayton Peace Agreement 
GPAF……………………………………………………General Peace Agreement Framework 
IACHR………………………………………………..The Inter-American Human Rights Court 
ICCPR……………………………...The International Covenant on Civil and Political Rights 
ICESCR………………….The International Covenant on Economic, Social and Cultural Rights  
ICTY………………………........The International Criminal Tribunal for Former Yugoslavia 
ICTR………………………………………...The International Criminal Tribunal for Rwanda 
ICJ…………………………………………………………...The International Court of Justice 
ILC……………………………………………………………...International Law Commission 
JCE……………………………………………………………………Joint Criminal Enterprise 
JNA………………………………..Jugoslovenska Narodna Armija/Yugoslav National Army 
ECHR…………………………………………….The European Convention of Human Rights 
ECtHR…………………………………………………..The European Court of Human Rights 
EU………………………………………………………………………………European Union 
FBH…………………………………………………….Federation of Bosnia and Herzegovina 
HR………………………………………………………………………….High Representative 
HRC……………………………………………………………………Human Rights Chamber 
IACHR………………………………………………...Inter-American Court of Human Rights 
IHRL…………………………………………………………International Human Rights Law 
ICC………………………………………………………………..International Criminal Court 
ICJ ………………………………………………………….........International Court of Justice 
ICL………………………………………………………………….International Criminal Law 
ICMP…………………………………….........International Commission for Missing Persons 
IHL……………………………………………………………International Humanitarian Law 
IPTF………………………………………………………........International Police Task Force 
KM………………………………………………………………………...Konvertibilna Marka 
MHRR ……………………………………………….Ministry of Human Rights and Refugees 
NATO……………………………………………………...North Atlantic Treaty Organization 
OHR……………………………………………………………..Office of High Representative 
OSCE…………………………………..Organization for Security and Cooperation in Europe 
PIC………………………………………………......................Peace Implementation Council 
RBH……………………………………………………...Republic of Bosnia and Herzegovina 
RS……………………………………………………………………………..Republika Srpska 
Serbs………………………………………………………………………..Orthodox Christians 
Serbian…………………………………………………………..Orthodox Christians in Serbia 
TRC……………………………………………………..Truth and Reconciliation Commission 



 
 

10 

UN………………………………………………………………………...…......United Nations 
UNCC………………………………………………........United Nations’ Claims Commission 
UNICEF……………………………………………………….United Nations Children’s Fund 
UNHCR……………………………………United Nations’ High Commissioner for Refugees 
UNHCHR…………………………….United Nations High Commissioner for Human Rights 
UNMBH………………………..United Nations’ Mission in Bosnia and Herzegovina  
UNSC…………………………………………………………….United Nations Security Council 
U.S. ATCA……………………………………………………...The U.S. Alien Torts Claim Act  
USAID…………………………………….United States Agency for International Development 
WB……………………………………………………………………………………World Bank 
  



 
 

11 

Table of Cases 
 
CASE CONCERNING APPLICATION OF THE CONVENTION ON THE PREVENTION AND 
PUNISHMENT OF THE CRIME OF GENOCIDE IN BOSNIA AND HERZEGOVINA V. 
SERBIA. Reports of Judgments, Permanent Court of International Justice. Advisory Opinions and 
Orders. 26th February 2007. 
 
CASE CONCERNING THE MILITARY AND PARAMILITARY ACTIVITIES IN AND 
AGAINST NICARAGUA V. UNITED STATES OF AMERICA. International Court of Justice 
Reports of Judgments, Advisory Opinions and Orders.  27th June 1986. 
  
CASE CONCERNING AHMADOU SADIO DIALLO. International Court of Justice Reports of 
Judgments, Advisory Opinions and Orders. (Republic of Guinea v. Democratic Republic of the 
Congo) Judgment of 30 November 2010. 
 
EUROPEAN COURT OF HUMAN RIGHTS. Broniowski v. Poland, no31443/96, (Grand 
Chamber) (22 June 2004) sec. 124-125  
 
EUROPEAN COURT OF HUMAN RIGHTS Cyprus v. Turkey. no 25781/94, 131 (2014) 
12.05.2014. 
 
EUROPEAN COURT OF HUMAN RIGHTS Ernewein and Others v. Germany, no. 14849/08, 
(Dec) (12 September 2009) 
 
EUROPEAN COURT OF HUMAN RIGHTS Matyjek v. Poland, no. 38184/03  
 
EUROPEAN COURT OF HUMAN RIGHTS Regner v. The Czech Republic 35289/11 
 
EUROPEAN COURT OF HUMAN RIGHTS. Papamichalopoulos and Others v. Greece, Series 
A No. 330-B, judgment of 31 October 1995 990. No 1989/14556. 
 
EUROPEAN COURT OF HUMAN RIGHTS. Scozzari and Giunta v. Italy, (13 July 2000), nos 
39221/98 and 41963/98, Judgment of 13.07.2000. 
 
EUROPEAN COURT OF HUMAN RIGHTS. Maestri v. Italy, no. 39748/98, Judgment of 17 
February 2004European Court of Human Rights Grand Chamber judgment Sejdic and Finci v. 
Bosnia and Herzegovina application nos. 27996/06 and 34836/06.   
 
EUROPEAN COURT OF HUMAN RIGHTS. Grand Chamber judgment in Azra Zornic v. Bosnia 
and Herzegovina application no. 3681/06. 
 
EUROPEAN COURT OF HUMAN RIGHTS. Grand Chamber judgment on the question of just 
satisfaction in the Cyprus v. Turkey case Cyprus v. Turkey application no. 25781/94. 
 
EUROPEAN COURT OF HUMAN RIGHTS. Stitching Mothers of Srebrenica and Others v. the 
Netherlands application no. 65542/12. 
 



 
 

12 

EUROPEAN COURT OF HUMAN RIGHTS. Sejdic and Finci v. Bosnia and Herzegovina 
application no. 27996/06 and 34836/06 
 
EUROPEAN COURT OF HUMAN RIGHTS. Colic v. Bosnia and Herzegovina application no 
1218/07; 1240/07; 1242/07; 1335/07; 1368/07; 1369/07; 3424/07; 3428/07; 3430/07; 3935/07; 
3940/07; 7194/07; 7204/07; 7206/07; 7211/07 
 
Factory At Chorzów, Germany v Poland, Claim for Indemnity, Merits, Judgment No 13, (1928) 
PCIJ Series A No 17, ICGJ 255 (PCIJ 1928), 13th September 1928. Judgment, Permanent Court 
of International Justice. 
 
Liebeck v. McDonald's Restaurants, P.T.S., Inc., No. D-202 CV-93-02419, 1995 WL 360309 
(Bernalillo County, N.M. Dist. Ct. August 18, 1994)   
 
Kitchen v. Burge, 2011 U.S. Dist. Court for the Northern District of Illinois Eastern Division: 10 
C 4093 (N.D. Ill. Feb. 1, 2012)  
 
Kovač v. Karadžić, Tribunal de Grande Instance de Paris, Judgment of March 14, 2011 (Fr.)  
 
THE CORFU CHANNEL CASE (United Kingdom v. Albania) International Court of Justice 
Decision of 9 April 1949 [1949] ICJ Rep. 4  
 
THE INTERNATIONAL CRIMINAL COURT. ICC-01/04-01/06. The prosecutor v. Thomas 
Lubanga Dyilo. Lubanga  
 
ICTY Prosecutor v. Radislav Krstic. Case No. IT-98-33 

ICTY, Prosecutor v. Popovic et all. “Srebrenica.” Case No. IT-05-88 

ICTY, Prosecutor v. Kunarac et. all “Foča.” Case No. IT-96-23-T&. IT-96-23/1-T 

ICTY, Prosecutor v. Stanislav Galić. Case No. IT-98-29 

ICTY, Prosecutor v. Lukić (Milan) & Lukić (Sredoje), Case No. IT-98-32/1 "Višegrad" 

ICTY, Prosecutor v. Dragomir Milošević. ICTY, TIPU- Case No.IT-98-29-1 

ICTY, Prosecutor v. Radovan Karadžić. ICTY, TIPU- Case No. IT-95-5/18 

ICTY, Prosecutor v. Biljana Plavšić. ICTY, TIPU- Case No. IT-00-39& 40-1 

ICTY, Prosecutor v. Rasim Delić. ICTY, TIPU- Case No. IT-04-83 

ICTY, Prosecutor v. Gotovina et. all “Storm.” Case No. IT-06-90 

ICTY, Prosecutor v. Mićo Stanišić. Case No. IT 04-79 

ICTY, Prosecutor v. Duško Tadić, “Prijedor.” Case No. IT 94-1 

ICTY, Prosecutor v. Momir Krajišnik. Case No.: IT-00-39 
 
Pinock v. Doe, case 2116 2-14 cv 05551-ODW (ASX). United States District Court California, 
August 21. 2014.  
 



 
 

13 

Supreme Court of The Netherlands, Mothers of Srebrenica et al v. State of The Netherlands and 
the United Nations. The Netherlands. Case No. 10/04437, Judgment 13 April 2012. 
 
Supreme Court of The Netherlands, The State of the Netherlands v. Hasan Nuhanović. The 
Netherlands Case No. 12/03324.  Judgment 6 September 2013. 
 
Samir Pojskić v. Federacija Bosne i Hercegovine. Kantonalni sud u Novom Travniku. Br. 51 0 P 
0011634 10Gz. Novi Travnik 29 Novembar 2011. 
 
Zijahudin Smajlagić v. Republika Srpska. Okružni Sud Banjaluka Br. GZ-1247/03. Banjaluka 
2005. 
 
United States District Court for the Southern District of New York, United States Jane Doe I et. 
all v. Karadžić Case No. 93 Civ. 878 (PKL) 

 
Mutua & Ors v The Foreign & Commonwealth Office [2011] EWHC 1913 (QB) (21 July 2011)  
 
Mutua and others v. The Foreign and Commonwealth Office ["Mau" case]," in Q. S. B. D. The 
High Court of Justice, Great Britain (UK), ed. HQ09X02666. (2012) 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

  
  



 
 

14 

I.  Introduction: Monetary Reparation and War Time Abuses 
 

Twenty-five years after the war, Bosnians often say: Rat je možda završio 1995-te, ali za 

nas rat još traje—‘the war might have ended in 1995, but for us, the war still goes on.’1 The 

carnage in Bosnia and Herzegovina that resulted in genocide ended in 1995 with the American-

led Dayton Peace Agreement (DPA). The DPA established constitutional changes, defining the 

citizenship of Bosnia and Herzegovina and that of the entities. It defined Bosnian citizens 

consisting of Bosniacs, Croats, Serbs and the ‘Others’ as the constituent peoples. The state of 

Bosnia and Herzegovina (BH) was split into two distinct political entities, the Federation of Bosnia 

and Herzegovina (FBH), Republika Srpska (RS) and a separate Brčko district.  

 In 1993, the United Nations Security Council Decision 827 authorized the establishment 

of the ad hoc International Criminal Tribunal for former Yugoslavia (ICTY) based in The Hague, 

The Netherlands. The tribunal was given a mandate to ascertain individual criminal responsibility, 

including that of the political leadership, for crimes committed on the territory of former 

Yugoslavia. The ICTY has prosecuted 83 persons and heard about 4,650 who came forward to 

testify as victims and witnesses. The internationalized Human Rights Chamber was established in 

Bosnia and Herzegovina, mandated to reinforce the European Convention for Human Rights and 

absorbed into the BH Constitutional Court. The War Crimes Chamber of the Court of Bosnia and 

Herzegovina was created to prosecute war crimes, crimes against humanity and genocide 

nationally. All these instruments embody the international community’s effort to aid Bosnia and 

Herzegovina in facing the past and transitioning towards a liberal democracy, rule of law and free 

market system. The process has left Bosnian war victims deprived of justice and twenty-five years 

since the war ended, many feel no sense of closure.  

Law in a post-conflict society and law in the ordinary life situations offer different 

possibilities for obtaining victims’ justice. Plaintiffs who suffer personal damages, persons who 

are victims of crime, or experience serious human rights abuses such as discrimination based on 

ethnicity, sexual orientation, religion or gender can use national courts to personally seek legal 

remedies for losses, injuries and damages. In Bosnia and Herzegovina (BH), thousands of people 

who survived the unspeakable human rights abuses during the 1991-1995 war, have organized 

through Udruženja-Community Associations to seek justice by claiming reparation for injustice 
                                                
1 I frequently heard this from the interviewees. See also Amir Mehanovic: “Srebrenica Survivors,” documentary film 
aired on BBC on July 11, 2015. Available from: http://www.bosniatoday.ba/srebrenica-survivors-film-premiere-on-
bbc-july-11/ [Accessed 13 August, 2016].  
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they suffered.  Udruženja are grassroots organizations registered in Bosnia and Herzegovina as the 

non-governmental organizations. These Associations are the self-governing communities where 

victims organize, register their fellow victims of war, appoint the leadership, socialize, provide 

support, document abuses and help each-other seek legal remedies.2 There are about 20 lawyers 

providing legal counsel to the individuals in these associations. In 2013, the Association of War 

Inmates in BH has estimated that about 20,000 individuals have submitted civil claims to the local 

national courts demanding monetary reparation as state and the entities’ liabilities. About 2,500 

individuals have thus far received civil compensation orders in the first instance judicial procedure. 

Only two court orders have been executed and paid off.  

Bosnians have thus far made claims in three judicial arenas, against states, institutions and 

individuals:  
1. In Foreign National State courts, where they pursue recompense from the individuals 

responsible for their war-related harms and damages (for example, under the United States 
Alien Torts Claim process)3 and for reparation from foreign or domestic State institutions 
in relation to personal injuries and damages, or death of their family members (for example 
against the UN and against the state of The Netherlands), 4 

2. In courts, including the European Court of Human Rights (ECtHR), pursuing reparation 
from the BH State for failing in its obligation to investigate the fate of their missing family 
members;5  

3. In National State courts (charging the state and the entities RS and BH) for indemnities 
from domestic State institutions claiming personal injuries and damages, or death of their 
family members, using ‘ordinary’ BH legislation.6  

                                                
2 Kanton Sarajevo alone has eighteen associations registered by the Ministry of Labor, Social policy, displaced persons 
and refugees, namely the Association for Civilian Victims of war in Sarajevo Kanton,  Association of parents whose 
children were murdered between 1992-1995, Association of “Mothers from Srebrenica and Žepa enclaves, 
Association “Woman-victim of war.” 
3 See Kadić v. Karadžić and Doe v. Karadžić litigation under the U.S. ACTA (28 U.S.C § 1350) and Kovač v. Karadžić, 
Tribunal de Grande Instance de Paris, Judgment of March 14, 2011 (Fr.)   
4 Nuhanović and Mustafić have established state responsibility in the case against The Netherlands. See Supreme 
Court of The Netherlands, The State of the Netherlands v. Hasan Nuhanović. The Case No. 12/03324. Judgment 6 
September 2013. See also Supreme Court of The Netherlands’ Judgment 13 April 2012: Mothers of Srebrenica et al 
v. State of The Netherlands and the United Nations Case No. 10/04437, where Bosnian victims attempted, albeit 
unsuccessfully, to establish the U.N. responsibility. 
5 The ECtHR pending case of Mujkanovic and 17 other applicants v. Bosnia and Herzegovina, represented by 
REDRESS seeks to establish responsibility of Republika Srpska (RS) in failing to establish facts regarding the 
whereabouts of the applicants’ family members. The application is available from: 
http://www.redress.org/downloads/ZUBAN-v.-BOSNIA-AND-HERZEGOVINA-and-17-other-applications.pdf 
[Accessed 25 August, 2016] 
6 See Zijahudin Smajlagić v. Republika Srpska., Okružni Sud Banjaluka Br. GZ-1247/03. Banjaluka 2005. Also, Samir 
Pojskić v. Federacija Bosne i Hercegovina, Kantonalni sud u Novom Travniku. Br. 51 0 P 0011634 10Gz. Novi 
Travnik 29 Novembar 2011. These two cases have mobilized tens of thousands of war inmates to also bring claims 
against the RS and the state before national courts by linking human rights abuses and violation of humanitarian law 
to civil violations of contract law. Both have charged the state and entities with liability for the conduct of individuals 
under the state and entity authority during the war. Bosnian Serbs have brought the cases before the civil courts too, 
seeking liability against the FBH and the state.  
 



 
 

16 

 

The first person who has successfully established Republika Srpska’s liability for illegal 

deprivation of liberty and wartime abuses was Zijahudin Smailagić who in 1999 sued and in 2003 

received only a very symbolic compensation of 5 euros per day for 17 months spent in a war prison. 

Zijahudin Smailagić has stated that although the Republika Srpska’s government tried to escape 

responsibility by refusing to pay, the court order provided an acknowledgment recognizing his 

injuries.7 His lawsuit has triggered an avalanche of civil claims for war compensation. When I 

spoke to him, Smailagić further said: 
[…] This ruling has initiated a chain of lawsuits to follow, so the Association of War Inmates 
informs me that there will be around 50,000 claims filed against RS. […] My claim was not 
immediately paid as they declared public debt. This is their shame. […] The amount is not 
important, but the public acknowledgment for injustice done.8 

 

Even though scholars of law such as Austin Sarat and Susan Silbey have studied how 

people perceive and use law to resolve personal problems, Trubek DM which cases are more likely 

to be the subject of disputes and Tom R. Taylor why people obey law and how individuals 

understand procedural justice and the judicial outcomes, we know little about the lived experiences 

and meanings that war victims and victims of grave violations of rights and historical injustice 

attach to law and remedies.9 There is little empirical knowledge documenting victims’ expectations 

of law and their understanding of what reparation money as the outcome of legal processes in a 

changed society should do.  

In examining how individuals through their actions legitimize law, this study considers 

monetary reparation as a judicial process through which victims assert agency to claim justice 

independently and make new types of translations between injuries, institutions and money. Bosnia 
                                                
7 This was reported in Bedrudin Gusic, "Presuda U Moju Korist He Pokrenula Lavinu Novih Tuzbi Protiv RS," ORBUS 
2007. (In Bosnian language).  In English translation: The Judgment in my favour initiated the avalanche of new 
lawsuits against the RS. (Translation is mine) 
8 Interview 20. (See Appendix).  
9 Austin Sarat, Susan Sibey, “The Pull of the Policy Audience”  Law and Policy, April 1988. Trubek D.M.  “The 
Construction of a disputes-focused approach: an afterword” Law and Society Review (15) 1980-1, pp. 485-501. For a 
discussion on perception of legal experience as fairness and individuals’ expectation of what makes a favorable 
outcome, as they evaluate the legitimacy or a system or an institution, see R. Tom Tyler, Why People Obey the Law 
(New Jersey: Princeton University Press, 1990). Tyler focuses on the fairness of procedure and why people make a 
choice to participate in trials as the objects of the governance and why they submit to the power exercised by others. 
For further discussion on procedural justice see also Joel Brockner and M. Batia Wiesenfeld, "An Integrative 
Framework for Explaining Reactions to Decisions: Interactive Effects of Outcomes and Procedures," Psychological 
Bulletin 120, no. 2 (1996). 
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and Herzegovina, which has been subject to a wide range of transitional justice processes, yet with 

limited victim reparations venues, provides an important case study for exploring this.  
 
1.  Background: The case of Bosnia and Herzegovina 
 

 
In 1990, prior to breakup of Yugoslavia the first multi-party elections were conducted in 

the Socialist Republics of Slovenia and Croatia and they subsequently declared independence.10 

To assist in the disintegration of the former Socialist Federal Republic of Yugoslavia, the European 

Economic Community (‘EC’) established Badinter Arbitration Commission (Badinter 

Commission) as an organ of the Conference on Yugoslavia (also known as the EC Conference). 

The EC Conference convened through the Declaration of 27 August 1991. During the period from 

1991-1993, the Badinter Commission issued fifteen decisions providing procedural guidelines and 

using international law as a tool to arbitrate succession and statehood.11 In October 1991, the 

Republic of Bosnia and Herzegovina (RBH) declared its sovereignty and the referendum of 

independence took place in March 1992. It resulted in formal recognition of the RBH that in April 

of 1992 became an internationally recognized state.12 

 Whereas Slovenia parted peacefully, Croatia, RBH and Kosovo have experienced 

different scales of violent wars. Disintegration from Yugoslavia was opposed by Serbia, 

Montenegro and Macedonia that remained in the Yugoslav Federation and organized military 

response, armed by the Yugoslav Peoples’ Army, to halt the new states’ independence. The war 

in RBH took genocidal proportions. Sarajevo, the capital of Bosnia and Herzegovina was under 

the siege since 1992 and the population was surrounded by Serb artillery and subjected to 

terrorizing, constant shelling, and sniping. With no access to food and basic public utilities, 

including water, gas and electricity, bare survival was hardly possible. Most people from Eastern 

Bosnia and from Herzegovina were subjected to gross human rights abuses and serious violations 
                                                
10 Historians, lawyers and social scientists have extensively studied the breakup of Yugoslavia. For instance: Sabrina 
P. Ramet, Balkan Babel : The Disintegration of Yugoslavia from the Death of Tito to the Fall of Milosevic, 4th ed. 
(Boulder, Colorado: Westview Press, 2002), Michael Anthony Sells, The Bridge Betrayed : Religion and Genocide in 
Bosnia, Comparative Studies in Religion and Society (Berkeley: University of California Press, 1996). Ed Vulliamy,  
The War is Dead, Long Live the War; Bosnia: The Reckoning. (Vintage 2013). Thomas Cusman, Stjepan G. Mestrovic 
(eds). This Time We Knew; Western Responses to Genocide in Bosnia and Herzegovina (New York: New York 
University Press, 1996) 
11More detailed discussion is available in Matthew C.R Craven, "The European Community Arbitration Commission 
on Yugoslavia," British Yearbook of International Law 66 (1995).  
12 On April 7, 1992, the European Union recognized Bosnia and Herzegovina as an independent state and the United 
States recognition has subsequently followed. Both established diplomatic relations with BH as the new state. 
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of humanitarian law; detainees were subjected to torture and rape and millions were displaced from 

their homes.  

 

 
Figure 1: Map of Socialist Federal Republic of Yugoslavia,  
Source: Office of the Historian, Central Intelligence Agency  
 

Acting under the Chapter VII of the United Nations Charter, The United Nations has authorized 

the Security Council (UNSC) to maintain international peace and security in former Yugoslavia. 

It established a special Commission of Experts to gather and analyze facts alleging serious human 

rights abuses, principally in Bosnia and Herzegovina and Croatia. Based on the 1992’s UNSC 

Resolution 780, the team of experts led by the international criminal law expert— late Cherif M. 

Bassiouni, have provided a report with evidence of serious human rights abuses collected in fifty-
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seven areas of Bosnia and Herzegovina. They established five types of gruesome patterns of rape 

and sexual abuse that mostly Bosnian Muslim women were subjected to.13  

 The UNSC has restricted trade and imposed arms embargo on the Former Socialist 

Republic Yugoslavia (UNSC Resolution 713) that only further disadvantaged Bosnia and 

Herzegovina.  Under the Security Council’s Resolution 827 the first ad hoc international criminal 

tribunal since Nuremberg was established; the International Criminal Tribunal for former 

Yugoslavia (ICTY) was mandated to establish individual criminal responsibility for war crimes, 

crimes against humanity and genocide, and restore international norms to stabilize the region and 

shape a path towards liberal democracy.14   

 In the period from 1991-1996, over 200,000 Bosnian civilians had suffered gruesome 

types of torture.15 The ICTY estimated that 30,000 war camp inmates were killed or are still 

missing and 25-50,000 predominantly Bosniac women, were subjected to systematic rape as the 

weapon of war.16 According to the United States Central Intelligence Agency (CIA), Serbs had 

committed 90 per cent of the crimes.17 From the 104,731 people who were killed in the war, 94,350 

Bosnian victims were men and 10,368 women. Half of the total Bosnian population was forced to 

flee homes as refugees or as internally displaced persons.18 The Association of War inmates in 

Bosnia and Herzegovina has documented 652 registered war detention camps as places of torture 

operating at the time of the war.19  
                                                
13 The investigative report on systematic human rights abuses is available from http://mcherifbassiouni.com/wp-
content/uploads/2015/08/Yugoslavia-Report-Vol-5-Annex-IX.pdf [Accessed 5 November 5, 2017].  
14 The ICTY reports human casualties: 104,731 Bosnian people were murdered: 80 per cent Bosnian Muslims 
(Bosniacs) with 68,101 deaths, 22,779 Orthodox Christians (Serbs) and 8,858 Roman Catholics (Croats). 4,995 
Bosnians of mixed or undeclared ethnic identity were also murdered: www.icty.org/sid/322. [Accessed 12 May 2016].  
15 The war in Bosnia and Herzegovina (BH) officially ended in November 1995 through a negotiation process managed 
by Richard Holbrook in Dayton, Ohio. The Peace Agreement was signed on December 14, 1995, in Paris. The prisoner 
exchange program was completed in 1996 when the siege of Sarajevo and heavy artillery around the city has been 
removed. The Dayton Peace Agreement (DPA) is a three-party peace treaty between BH, Serbia and Croatia. It 
negotiated structures, conditions and terms of BH administration, defining its territories and peoples. The treaty has 
been witnessed and signed by the European Union Special Negotiator, the representatives from the French Republic, 
the Federal Republic of Germany, the Russian Federation, the United Kingdom of Great Britain and Northern Ireland 
and the United States of America. See U.N.Doc. S/1995/999 (1995), 35 I.L.M.75 (1996) See also The United Nations 
General Assembly Security Council. A/50/79C S/1995/999. 30 November 1995.   
16 See ICTY case Kunarac et al. (IT-96-23 & 23/1) "Foča." 
17 Richard Cohen: C.I.A. Report on Bosnia Blames Serbs for 90% of the War Crimes. New York Times. March 9, 
1995.  
26  The United Nations General Assembly, Security Council A/66/210–S/2011/473: Eighteen Annual Report of the 
International Tribunal for the Former Yugoslavia See also the most recent annual report for the year 2015 addressed 
to the president of the UN General Assembly and the President of the UN Security Council A/70/226–S/2015/585. 
19 These reports and maps are available from http://www.logorasibih.ba/en/mapa-logora/ [Accessed 5 November 
2017]. 
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 Political transition and constitutional changes came in 1995, with the end of the war, 

internationally negotiated and mediated as an inter-state peace-treaty reached at Wright-Patterson 

Air Force Base in the United States; Dayton, Ohio. 20 The Dayton Peace Agreement (DPA) was 

led by the American negotiator, the late Richard Holbrooke who on behalf of the United States 

together with the E.U. representatives, the so-called “contact group” consisting of the European 

Union (under the Presidency of Spain), France, the Federal Republic of Germany, the Russian 

Federation, the United Kingdom, negotiated and guaranteed implementation of the treaty.  

According to Daniel Serwer, an American political analyst who witnessed the peace-

making process when the DPA was drafted, the Bosnian president was pressured into signing 

such an agreement that was not favorable for Bosnian state or Bosnian citizens.21 DPA was a 

part of a politically reached compromise to secure peace. Although the DPA confirms the 

existence of the state, it also contains the components for dividing the state into separate political 

and legal entities as it grants entities with the high level of autonomy. It ensures that the state 

continues to exist, but the state is fragmented and divided from within. Since the DPA has been 

reached, BH as the state has been in constant struggle for survival. 

In January of 1996, after the DPA was signed in Paris, France by the president of Serbia, 

Slobodan Milošević,22 the president of Croatia, Franjo Tudjman23 and the president of RBH, Alija 

Izetbegović.24 This was an interstate agreement between the three states signing it, the states that 
                                                
20 The agreement is also known as: The General Framework Agreement for Peace in Bosnia and Herzegovina, the 
Dayton Agreement, Dayton Accords, Paris Protocol or Dayton-Paris Agreement or Dayton Peace Agreement. I use 
the term Dayton Peace Agreement and DPA throughout this study.  
21 There is continuous conversation amongst Bosnians as to why the president Izetbegovic signed such an agreement 
that clearly does not benefit the state or its people. Serwer writes that Izetbegovic’s ‘arm was twisted’ during 
negotiations explaining that: “The Bosniak president […] said it clearly at the initialling of the Dayton agreements: 
this is a peace, but not a just peace. Izetbegovic was forced to accept Republika Srpska on nearly half the country’s 
territory in exchange for a promise that all refugees and displaced people would be able to return to their homes. He 
certainly knew how difficult that promise would be to fulfil in an entity that defined itself as “Serb” and would not 
have a majority of Serbs if everyone were to return.” The report, is available from: http://www.peacefare.net/?p=15516  
[Accessed 11 August 2016].  
22 ICTY prosecutor v. Milosevic, IT-03-54-T. The 1997-2000 president of former Yugoslavia (now Serbia) was 
indicted for crimes against humanity, grave breaches of the Geneva Conventions and Violations of the Laws or 
Customs of War committed in Croatia, and genocide, crimes against humanity, grave breaches of the Geneva 
Conventions and Violations of the Laws or Customs of War committed in Bosnia and Herzegovina and crimes against 
humanity, grave breaches of the Geneva Conventions and Violations of the Laws or Customs of War committed in 
Kosovo. He died in 2006, before his trial was completed and the ICTY judgment issued.  
23 Franjo Tudjman, the former president of Croatia, died before he could stand for trial of the international tribunal’s 
charges, but he was found to be the leader of the joint criminal enterprise and crimes committed against non-Croat 
population in Bosnia and Herzegovina. This decision was reached in 29 May 2013 when the ICTY issued in a first-
instance verdict against Jadranko Prlic. Prlic et al. IT-04-74. 
24Payam Akhavan, "The Yugoslav Tribunal at a Crossroads: The Dayton Peace Agreement and Beyond," Human 
Rights Quarterly 18. 
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witnessed and guaranteed its implementation, The Peace Implementation Council (PIC) consisting 

of with 55 states and organizations mandated to ensure the implementation of DPA.25  

The DPA is a political treaty governed by international law, based on Article 2 (a) of the 

Vienna Convention on the Law of Treaties.26 Its shortcomings are that it failed to recognize losses 

and damages caused to the state and individuals by establishing mechanisms for post-war 

reparation. The treaty reaffirmed external borders of Bosnia and Herzegovina and established 

domestic legal structures to guide the post-war recovery and democratization. However, it 

internally divided the state into two administrative entity territories: Republika Srpska (Serb 

dominant), Federation of Bosnia and Herzegovina (Bosniac and Croat dominant) and the 

independent district Brčko. Based on the law of federal units, Federation of Bosnia and 

Herzegovina (FBH) is further administratively divided into ten cantons that are split into 79 

municipalities. RS does not have cantons, but is it is administered through 64 municipalities.  

The parties to DPA have drafted the new BH Constitution in English language as its 

original, but the constitution has not been ratified by the state itself. The constitution defining 

the Bosnian citizen as a member of one of three ‘constituent’ groups: Bosniacs, Serbs and 

Croats and those who are not members of one of the constituent groups are defined as the 

others. Depending on the territory where Bosnians live, all citizens constitute an ethnic minority; 

Serbs constitute minority in Federation of Bosnia and Herzegovina and ethnic Bosniacs and Croats 

constitute minority groups in Republika Srpska. Citizens without mono-ethnic origin or with only 

national loyalties, have lesser civil and political rights and cannot run for a state level presidential 

or vice-presidential political post. Only persons who belong to one of the three ‘constituent’ 

groups and reside in that group’s designated territory can fully participate in political, 

decision-making processes on the entity and state level. With the tripartite ethnic division, the 

nation has been broken into a community where citizenship lost its meaning. The citizen, now an 

ethnic individual, and the state divided into ethnic packets separate have made Bosnia and 

Herzegovina a politic with “a fractured soul” as Ni Aolan explains.27 The meaning of universal 

citizenship based on common nationality has changed, as it does not apply equally to all.  

                                                
25 Political enforcement to the agreement is rarely subject of discussion. Richard Caplan engages in such a discussion. 
Available from: http://www.tandfonline.com/doi/abs/10.1080/13533310500074549 [Accessed 20 January 2017]   
26 See above, Akhavan, "The Yugoslav Tribunal at a Crossroads: The Dayton Peace Agreement and Beyond." p. 274.  
27 The DPA as inter-state treaty “confirms the existence of the state yet contains the ingredients that divide it into 
separate political and legal entities” on one hand paying “homage to the language of self-reliance while ensuring that 
a long-term international presence remains a necessary element for the survival of the state” and on the other, it 
“fortifies the tripartite division of the nation, community and individual in the new Bosnia where ethnic identity is all, 
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Every step of the way was under the watch of the international community. It assisted 

in constitutional transition that entailed a shift from direct democracy to representative 

democracy, transforming a rights-based system into the constitutional group-rights system 

linked to “constituent” ethnic belonging and designated territory. The European Human 

Rights Court, in the Sejdić and Finci v. Bosnia and Herzegovina case, decided in favor of a 

Jewish and Romani plaintiffs who jointly submitted the claim against the state, ruling that the 

BH electoral law violates the European Convention of Human Rights and its protocols.28 In 

the subsequent case, Zornic v. Bosnia and Herzegovina the ECtHR has further established that 

a plaintiff who does not identify as an ethnic constituent group member, but as a Bosnian 

citizen, has lesser rights under the BH constitution created by the DPA. The court concluded 

that the constitution violates the individual rights under the European Convention of Human 

Rights and its protocols.29 In other words, the state constitution (established by the 

international treaty and overseen by the PIC) is found in violation of state obligation to uphold 

the ECHR and its protocols. However, the state ECHR obligations cannot be met without 

changing the constitution and to change the constitution all ethic parties and also PIC should 

agree to that. Considering that Serbs continue to obstruct the state from within, many Bosnians 

call this a catch 22.  

Economic transition and a shift towards decentralization and free market economy was 

received differently in the Federation of Bosnia and Herzegovina (FBH)—where the western ideas 

of liberal democracy have resonated, and in Republika Srpska (RS)—where the changes have been 

resisted, as this entity more readily aligns with centralized governance, Russia and Christian 

Orthodoxy as a way to part ways from BH.30  The ICTY and DPA understood as the key 

transitional justice tools to aid Bosnia and Herzegovina in confronting the past and establishing a 

new constitutional framework to foster democracy, has also fragmented the state, crumbled the 
                                                
and the body politic is a fractured soul.” Fionnuala Ni Aolain, "The Fractured Soul of the Dayton Peace Agreement: 
A Legal Analysis," Michigan Journal of International Law 19 (1997-1998). p. 958. 
28 Chapter four will discuss Sejdic and Finci v. Bosnia and Herzegovina., European Court of Human Rights. 
Application no., 27996/06 and 34836/06 to show how the plaintiffs have used their personal cases to shed light on 
complicated post-war realities: the constitution and electoral law that have restricted citizenship as a political concept. 
The case exposes limitations of a group rights-based system.  
29 Azra Zornic v. BH. ECtHR application no. 3681/06. The case further shows how the post-war constitution has 
reduced rights of individuals who do not affiliate as ethnic groups but as BH citizens.  
30 The right-wing political party in Serbia are linked to the mainstream Bosnian Serb political parties. Both maintain 
loyalties to the communist party, opposing western values of western legal liberalism and market-economy embedded 
in European Union integration and NATO membership. See the discussion on Serbian right opposing NATO 
integration and anti-NATO protest led by the retired Serbian retired police. Available from: 
http://www.balkaninsight.com/en/article/serbian-rightists-protest-demanding-referendum-on-nato-membership-03-
04-2016. [Accessed 11 August 2016].  
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idea of national citizenship and established no interstate, state-administrative or individual-judicial 

reparation venues. In sum, the case of Bosnia and Herzegovina presents a complicated and unique 

case of multi-layered transition that is internationally constructed, but strongly felt locally.  

 
2. Aims and Objectives of the Study 

 
Law can be embraced, ignored, or rejected. The power of law might not be in the law itself 

but in what people believe law can do. Through their actions, David Engel and Jaruwan Engel 

have shown people might legitimize the institution of law, or instead entrust the customs to 

function as law.31 Using judicial or informal processes, victims as social actors may participate or 

reject law to achieve a particular set of objectives. Engel and Engel have argued that: “litigation is 

not simply a clerical process of matching an injury to a fixed set of legal criteria; it is an 

interpretative and judgmental process that announces from time to time that certain types of 

injuries are actionable from that point forward.”32 Examining the misfits between justice that is 

claimed using courts and justice that is given is essential for understanding the individuals’ 

recognition as capability to access rights before state institutions.33  

Reparations are meant to benefit victims in response to crimes they experienced, but there 

is little empirical knowledge in regard to how reparation measures work in practice and whether 

they meet victims’ expectations. While Luke Moffet has argued that reparations as a process can 

unsettle and unearth controversies over who is responsible and who was victimized, therefore 

threatening wider transitional goals of reconciliation and prevention of future violence,34 little has 

been done to examine the ways in which claims for monetary reparation in the wake of atrocity 

are a site of social and political struggle. I consider the potentiality of law to be reimagined and 

legitimized through people’s action and the function of money to give agency to war victims to 

find a place in the new normative order during the times of societal transformations.  
                                                
31 See more specifically David M. Engel and Jaruwan S. Engel,  Tort, Custom and Karma: Globalization and Legal 
Consciousness in Thailand. (Stanford University Press, 2010) 
32 Ibid. p. 99 
33 Nancy Fraser explores the meaning of recognition and redistribution as the question of justice and identity politics 
rather than morality. See Nancy Fraser’s work in Scales of Justice; Reimagining Political Space in a Globalizing 
World (New York: Columbia University Press, 2010) The concept of recognition will be further discussed on page 
21. For more general discussion on recognition in the area of international development, see Emmanuelle Tourme-
Jouannet, "The International Law of Recognition," The European Journal of International Law 24, no. 2 (2013a).  
34 Luke F. Moffett, F. “Reparations in Transitional Justice: Justice or Political Compromise?” Human Rights and 
International Legal Discourse, 17. (2017). 
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That money underlies the orders of social life and that monetary reparation is a political 

tool that facilitates war victims’ participation in judicial processes, is an integral component to this 

study. The case of Bosnia and Herzegovina revisited in 21st century, presents an opportunity to 

conceptually and empirically contribute to the existing scholarly conversation about crime, law 

and society where money operates within and outside of the existing paradigm grounded in the 

schism that distinguish monetary from symbolic and administrative from judicial reparation. In 

Bosnia and Herzegovina, law provides a tool to seek a post-conflict justice, even when law fails 

victims. The thesis argues that civil trials and monetary reparation offer a potential for a new type 

of war victims’ creative action for change where neither transitional justice, nor capitalist economy 

have offered recognition and space for full and equal participation.35   
 
3. Terms and Conceptual Framework 

 
Before outlining the conceptual framework of the study, I will define the key terms: victim, 

reparation, transitional justice, recognition, money, agency, neoliberalism and globalization and 

then explain how I use them.  

The term victim is used to characterize a position of a person in the power structure, rather 

than a person’s powerlessness. Victims are those persons who individually or collectively suffered 

harm, including physical or mental injury, emotional suffering, economic loss or substantial 

impairment of their fundamental rights, through acts or omissions that constitute gross violations 

of international human rights law, or serious violations of international humanitarian law. 

According to the United Nations Basic Principles and Guidelines on the Right to a Remedy and 

Reparation for Victims of Gross Violations of International Human Rights Law and Serious 

Violations of International Humanitarian Law (the Basic Principles) a person is considered a 

victim even when the perpetrator of the violation is not yet identified, apprehended, prosecuted, or 

convicted.36  Victims in this study have an intersectional identity: war victims are man and women 

who were subjected to different kinds of systemic and intentional violence, but some of whom are 

now employed as victim advocates, volunteers, state officials or legal advisers who continue to re-
                                                
35 The concept of money as justice is discussed in Alma Begicevic, "Money as Justice: The Case of Bosnia and 
Herzegovina," Onati Socio-Legal Series 6, no. 3 (2016). 
36 The U.N. Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations 
of International Human Rights Law and Serious Violations of International Humanitarian Law, The Office of the 
United Nations High Commissioner for Human Rights, A/Res/60/147 (New York: United Nations General Assembly 
Resolution 60/147, (16 December, 2005) constitute a key document in human rights reparation work.  
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live the experiences that have caused the identity injury. Because all of my interviewees in Bosnia 

and Herzegovina experienced immediate personal losses and injuries to their body, property, 

family or dependents, they all constitute victims. Rahila Gupta, a journalist and writer, has 

critically reflected on the feminist terminology that uses the terms victims and survivors 

interchangeably.37 She argued that while the term ‘survivor’ celebrates the individual, the term 

victim recognizes problems of the system. In this study, I do not use the noun survivor because it 

does not exist in Bosnian language. The associations of war victims (representing women, torture 

camp survivors civilian, parents of murdered children) are created around the concept of 

victimhood, in Bosnian language Žrtve. The term survivor dismisses the long-term impact of 

trauma and systemic injustice that individuals who were subjected to war crimes, crimes against 

humanity and genocide continue to endure. I only use the term survivor in case of war inmates 

who survived one of the 675 torture camps where about 200,000 persons were captured.  It is 

estimated that 30,000 persons, majority of whom are Bosniacs (Bosnian Muslims) did not survive 

these torture camps. 

Legal scholarship understands reparation as a form of justice that can manifest itself in a 

form of payment, entitlements or various types of symbolic gestures to provide redress to an 

individual or a group of citizens who suffered harms. International human rights principles define 

reparation as a measure of accountability, restitution (whenever possible), rehabilitation, 

compensation, satisfaction and guarantees of non-repetition.38 The term is broad and as a societal 

response to crime, reparation reinforces political and social action and an alternative to punishment 

that makes amends for the offences.39 Under the ‘ordinary’ every-day life circumstances, a victim 

of crime can pursue reparation as a legal remedy for primary rights violated using national judicial 

or administrative venues. The damages can be claimed from the individual whose criminal 

responsibility was established, from the state that issues reparation using public tax funds. 

Compensatory damages can be claimed as a breach of duty (based on the requirement of causation) 
                                                
37 Rahila Gupta R. 'Victim' vs 'Survivor': feminism and language. openDemocracy [Internet]. 2014 available from: 
https://www.opendemocracy.net/5050/rahila-gupta/victim-vs-survivor-feminism-and-language 
 
38 Ibid. 
39 Justification of punishment understood as a state sanctioned retribution and reparation, as a way to enforce amends 
for the offence is further discussed in Geoffrey Sayre-McCord, "Criminal Justice and Legal Reparations as an 
Alternative to Punishment," Philosophical Issues, no. 11 (2001). By committing a crime, Sayre-McCord writes, the 
criminal not only imposes a cost on the victim, but also acts offensively. Thus, legal reparations as the state efforts 
towards repair have emphasis on recognizing and responding to crime rather than providing a mere payment from the 
offender. 
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from the insurance company, or a business during civil, tort, or administrative procedures. In the 

‘extraordinary’ circumstances where individuals are purposefully subjected to the extreme forms 

of violence and mass harms, international law provides access to reparation measures through 

inter-state arbitration, guarantees of non-repetition, international criminal trials and a number of 

quasi-legal measures under the scope of ‘transitional justice’ such as truth commissions and 

structural institutional reforms, including judicial and human rights venues mandated to protect 

freedom of media and broad measures of development as remedy.40 In communicating the gravity 

of pecuniary (material) and non-pecuniary (non-material) damages and broken norms, reparation 

can be an instrument of compensation and settlements for individuals and groups, serving 

corrective and distributive principles of justice expressed in money or in symbolic measures. 

Reparation is a backward-looking justice and a compulsory remedy based on an obligation to 

respond to and address past crimes using monetary or symbolic measures.41 

Reparation, settlement and compensation can monetarily or otherwise be directed at 

repairing damages caused to the individuals, groups, or to the state.42 Settlements are usually the 

result of some sort of negotiated agreement and a political compromise made available under the 

pressure of victims or states. Settlements represent an opportunity to end a dispute with payments 

that are usually not enough to cover the losses. Compensation, is a forward-looking tool directed 

at “increasing utility, deterring future wrongdoing, or promoting distributive justice.”43 The terms 

reparation, settlement and compensation have different functions and embody very different 

conceptions of justice, yet they are often used interchangeably. I use the term reparation to mean 

both a process of claiming justice to find redress for past injuries and as an output of reparation as 

a process expressed in money.  
                                                
40 Goldsmith, Posner and Vermeule in their separate studies offer a critical view into limitations of international law 
in addressing state crimes and provide judicial remedies. See Jack L. Goldsmith and Eric A.Posner, The Limits of 
International Law (New York: Oxford University Press Inc, 2005). Eric A. Posner and Adrian Vermeule, "Transitional 
Justice as Ordinary Justice," in Public Law and Legal Theory (Chicago: The University of Chicago, 2003). Goldsmith, 
Posner and Vermeule offer a critical view into different procedures offering different type of response to injuries, 
important in dissecting substantive and procedural limits of international law to respond to mass atrocities in societies 
that experience a total institutional collapse such was the case in Bosnia and Herzegovina.   
41 ———, "Reparations for Historical Injustices," Columbia Law Review 106 (2003). 
42 This typology is discussed in Rosa Ehrenreich Brooks, "The New Imperialism: Violence, Norms and the 'Rule of 
Law'," Michigan Law Review  (2003). 
43 In Eric A.Posner and Cass R. Sunstein, "Dollars and Death," Chicago Law Review 72 (2005)  the authors examine 
how can American legal system assign dollar value to human life in the wake of September 11 massacres. They focus 
on three sets of rules that monetize death: tort, administrative and regulatory procedures to show that each method 
applies different types of calculations.  
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Transitional justice is a growing inter-disciplinary and evolving academic field. Christine 

Bell reminds us that the transitional justice discourse progressed from the idea “that human rights 

law requires accountability in transitions, rooted in the discipline of law.”44 Today transitional 

justice scholarship is an interdisciplinary approach that examines post-conflict and post-

authoritarian regime changes by studying the ways in which democracy and rule of law can be 

restored beyond accountability.45 There is a consensus amongst scholars of law and transitional 

justice that states should provide access to reparation to victims of crime, abuse of power and mass 

harms and the message is incorporated into the international law and United Nations Peace 

Building protocols.46 Whereas administrative reparation model is commonly understood as an 

expression of political power through which victims who receive reparation regain a “privileged 

place in society,” judicial reparation as a transitional justice instrument receives much less 

attention. Indeed, as Roht-Arriaza writes, administrative reparation is expected to remedy class 

inequality using morality lenses as a “tangible...redemptive act... [that makes] the apology 

believable.”47 Roht-Arriaza explains that state administered reparation programs are an 
                                                
44 Christine Bell, "Transitional Justice, Interdisciplinary and the State of the 'Field' or 'Non-Field'," The International 
Journal of Transitional Justice 3 (2009) p. 5. 
45 The post-conflict emphasis on rule of law is discussed in Rosa Brooks in “The New Imperialism: Violence, Norms 
and the Rule of Law” Michigan Law Review 1, 101. (2003). Brooks writes “human-rights advocates, economic 
analysts, and those concerned primarily with national and international security naturally differ on the proper law-
reform priorities for transitional societies.” Yet, they approach rule of law as a norm creating project, the central 
component for democracy building. The very foundation, as it rests upon the ‘under-theorized conceptions of what 
makes rule of law.’ Brooks explains: “What Americans call the rule of law is a particular set of cultural commitments 
that has little to do with formalistic structures, and this means that promoting the rule of law is essentially a project of 
norm-creation, rather than a project of legal formalism.”  Pp. 403. Brooks adds: “For the most part, the U.S human-
rights and foreign policy communities  have applied an identical template to societies all over the world, taking little 
account of their differences or the template’s failures in other places.” P. 409. The discussion on the rule of law in 
transitional justice is also available in Thomas Carothers, "The Rule of Law Revival," Foreign Affairs, no. 
March/April (1998).” See also Thomas Carothers, Rule of Law Temptations,” The Fletcher Forum of World Affairs, 
33. No 1, 1999. 
46 More specifically, The UN Basic Principles of Justice for Victims of Crime and Abuse of Power Adopted by General 
Assembly resolution 40/34 of 29 November 1985, The Basic Principles and Guidelines on the Right to a Remedy and 
Reparation for Victims of Gross Violations of International Human Rights Law and Serious Violations of International 
Humanitarian Law UNGA R 60/147 of 16 December 2005. The UN secretary General 2010 Guidance notes on the 
UN approach on Transitional Justice, available from: 
https://www.un.org/ruleoflaw/files/TJ_Guidance_Note_March_2010FINAL.pdf, [Accessed on 12 April 2018) United 
Nations and Rule of Law approach to transitional justice. Available from: https://www.un.org/ruleoflaw/thematic-
areas/international-law-courts-tribunals/transitional-justice/, The UN Secretary-General Report on the rule of law and 
transitional justice in conflict and post-conflict societies :S/2004/616* Available from: https://documents-dds-
ny.un.org/doc/UNDOC/GEN/N04/395/29/PDF/N0439529.pdf?OpenElement, The United Nations High 
Commissioner on Human Rights Overview on Transitional Justice programs and initiatives available at: 
http://www.ohchr.org/EN/Issues/RuleOfLaw/Pages/TransitionalJustice.aspx 
47 Naomi Roht  Arriaza, "Reparations Decisions and Dilemmas," Hastings International and Comparative Law 
Review 27, no. 2003-2004 (2004). pp. 173-175. 
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“embodiment of a society’s recognition” that can bring “remorse and atonement for harms 

inflicted” and provide victims’ recognition and recover a sense of political power.48  

Administrative reparation programs following the German model, the South American 

model (used in Chile, Argentina and Brazil), the Truth Commissions’ American model (used in El 

Salvador and Guatemala), the South African Truth and Reconciliation reparation model and the 

Eastern European model (used in Czechoslovakia and Hungary) provide different examples of how 

state administered distributed funds can acknowledge, recognize and remedy citizens’ lost wages 

and illegal deprivation of liberty.49 The impact of how they do this, resonates differently in each 

society. For instance, in Chile, the State offered symbolic payments to victims of torture during 

the Pinochet regime and provided a material restitution, financial compensation, monthly pension, 

health care and cultural reparation plan. The program caused much stir amongst victims because 

it used affirmative distribution model that did not specify the types of the violations that would be 

compensated, establish the case priority and define the kinds of reparation.50 Korean ‘comfort’ 

women represented by Kim Hak Sun demanded reparation and an apology from Japan and when 

Japan established an Asian Women fund with the purpose to combat poverty and advance socio-

economic status of women in general, the program offended the victims.51 Administrative 

reparation measures can assume different meanings and offer different potential for 

acknowledgment, remorse and atonement, essential for societal recognition of victims’ injuries.   

Money is a mediator of obligation between the citizens, the state and the international 

community: it signifies reciprocity in social relations between the one who gives or credits, and 

the one who receives or is being credited.52 Meaning of monetary reparation in the 21st century, I 

propose, should be studied in the existing global and political, socio-economic and cultural 

context.  I consider the impact of neoliberalism, growing inequality and global accumulation of 

wealth on local societies to examine how money as an instrument of symbolic social exchange 

circulates as a symbolic representation of economic, social and political life. Monetary reparation 
                                                
48 Ibid. p. 122. 
49 Ibid. See also James McAdams, Transitional Justice and the Rule of Law in New Democracies. (Notre Dame: 
University of Notre Dame Press) 
50 Cecily Rose, "An Emerging Norm: The Duty of States to Provide Reparations for Human Rights Violations by Non-
State Actors," Hastings International and Comparative Law Review 33, no. Journal Article (2010). 
51 In addition to Asian Women’s Fund there was recent landmark case where Japanese Nippon Steel and Sumitomo 
Metal was ordered to pay 100 million (£58,500) to four Korean plaintiffs for their unpaid salaries and psychological 
distress. Japan is expected to appeal as it claims the Korean ruling is not compatible with Japan's stance on reparations. 
The Guarding article reports that “Japan is believed to have used about 780,000 Korean forced labourers during its 
35-year colonial rule of the peninsula” excluding tens of thousands of women forced into sex service.  
52 The anthropological study on social relations in exchange in gift societies is available in Marcel Mauss, The Gift: 
The Form and Reason for Exchange in Archaic Societies, trans. W.D. Halls (New York: W.W Norton, 1990). 
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is therefore not only a payment, but an instrument of justice expected to communicate, negotiate, 

navigate and recognize the nature and scope of a conflict. Money as a political tool to restore 

victims’ agency, to measure a worth and make it ‘right’ is expected to account for the lasting 

impact and consequences of war injuries and types of losses.  

Agency is a power of choice, a potential to transform voice into social action and afford 

greater rights. I use the concept of agency to examine how victims articulate personal issues to use 

law as a tool obtain a transformative potential to personally negotiate accountability citizenship 

and recognition for rights violated. The continuum between the micro (observing victims’ potential 

for a creative action) and macro (observing structural response to victims’ quest for monetary 

reparation) and interplay of relationships between agency (people) and structure (political, 

economic and legal systems) developed by Pierre Bourdieu, speaks of victims’ potential to 

independently obtain symbolic power.53 As victims navigate the new rules of social life, culturally 

and symbolically created, we observe how they become the subjects of law who through their 

actions participate in the process of legitimization. 

Recognition is a type of justice that requires full acknowledgment of cultural identity 

through the type of politics that determine one’s equal standing in society, political representation, 

and access to the resources. 54 Nancy Fraser defines the term in relation  to equal access to rights 

(political representation), entitlements (distribution) and self-realization (participatory parity 

through agency) and this work is echoed in Emmanuelle Tourme-Jouannet,’s contemplation of 

what makes a fair international society.55 I use recognition as a concept that means justice and 

requires parity of participation to restore rights by having equal access to justice and claim remedy 

for rights violated. Recognition embodies the conflicting ideas about victims’ personal ability to 

freely access remedies. I propose that recognition should be considered not only in relation to mass 

crimes, but also in relation to victims’ cultural identity and current potential for self-realization. 
                                                
53 Pierre Bourdieu, P. Symbolic Power. Critique of Anthropology, 4 (13–14), 77–85. 1979. 
Victims’ potential to restore agency in post-conflict transitions is examined in Kieran McEvoy and Kirsten  
McConnachie, "Victims and Transitional Justice: Voice, Agency and Blame," Social & Legal Studies 22, no. 4 (2013). 
See also Carla Ferstman, "The Reparation Regime of the International Criminal Court: Practical Considerations," 
Leiden Journal of International Law 15, no. 3 (2002), Claire Moon, "Healing Past Violence: Traumatic Assumptions 
and Therapeutic Interventions in War and Reconciliation," Journal of Human Rights 8, no. 1 (2009). 
54 See also Axel Honneth, "Recognition and Justice: Outline of a Plural Theory of Justice," Acta Sociologica 47, no. 
4 (2004). Honneth however differentiates normative and psychological dimension of recognition as the question of 
treatment and self-esteem. 
55 More extended discussion on recognition as identity based claims made on individual or collective basis and how 
law responds to those claims is available in separate work of Nancy Fraser echoes in Emmanuelle Tourme-Jouannet, 
What Is a Fair International Society: International Law between Development and Recognition, vol. 5, French Studies 
in International Law (Oxford and Portland Oregon: Hart Publishing, 2013b). 
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By examining the concept of citizenship as a political membership I show that post-conflict politics 

have restricted rights of victims’ who were forced from their home during ‘ethnic cleansing’: they 

face limited access to resources, shrinking political representation and ability to interact with the 

state institutions. Thus, they have reduced potential to claim justice, essential for victims’ full 

realization. In a liberal democracy where law is the tool to make claims and money is all,  due to 

growing class inequality, denialism, the inter-ethnic politics and constitutional changes, Bosnian 

war victims in a post-conflict situation are unrecognized when their full potential for the social, 

economic and political life is not acknowledged and validated.  

Neoliberalism as a form of governance based on the extension of market relations based 

on competition, economic efficiency and a free choice.56 Neoliberalism and a free market economy 

as an ideology prefer minimalist state fixated on democracy, civil society, and politics of 

consumerism, human rights and entitlements that bring new patterns of social exclusions.57 The 

expansion of wealth across the borders of nation-states, global flow of capital, technology, ideas 

and identity changes that are “produced and reproduced in discourse—narrative, rhetoric and 

representation—and in the practical, often material, consequences of identification,” are at the core 

of neoliberalism.58 The system stresses consumption as the source of value, but it also perpetuates 

inequality while offering promises of new forms of wealth and desire. In the post-socialist Bosnia, 

victims find themselves in the situation that they learn law and understand their rights to participate 

in social, political and cultural life and economic activity as “cosmopolitan citizens” but where 

equal parity of participation becomes difficult.  

In sociology, the term globalization means a network society characterized by fluidity 

observed in cultural, political, and technological, service, movement and trade practices that shrink 

the idea of citizenship.59 Nancy Fraser has reminded us that in a changing global landscape, social 

justice can be restored by an objective distribution program and inter-subjective reciprocal 

recognition, essential for achieving self-esteem. Distribution programs can ensure equal 

opportunity and that citizens (individuals) as peers who are equal to others participate in social and 
                                                
56 This concept is examined in Wendy Larner, 'Neoliberalism: Policy, Ideology, Governmentality' (2000) 63 Studies 
in Political Economy. p. 5. 
57 This is more specifically examined in  Jean  Comaroff and L. John  Comaroff, "Millennial Capitalism: First 
Thoughts on a Second Coming," Public Culture 12, no. 2 (2000). pp. 292-295.  
58 Discussion on identity and identification as a product of interaction and reproduction of narrative, rhetoric 
representation and external identification is available in Richard Jenkins, Social Identity Series Social Identity 
(Routledge: Taylor& Francis Group, 2008). Pp. 200. 
59 Manuel Castells, The Rise of the Network Society. Oxford: Blackwell, 1996. 
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political life using affirmative and differentialist justice models. Affirmative justice model can 

recognize a group’s status and underscore a group’s division to alter inequality creating 

antagonistic group differentiations, while differentialist, based on a transformative notion of 

justice aims to deconstruct social inequality and to erase a particular status of victims without 

stigmatizing beneficiaries as “special largesse.” Differentialist justice model can limit citizenship 

and recognition, political inclusion and equal moral worth for disadvantaged individuals.60  

In a global society, where transitional justice programs approach post-conflict reparation 

as a measure to guide transforming societies towards democracy, victims of mass harms (women 

of rape as a weapon of war, men subjected to various types of torture and groups subjected to 

extermination policies) experience both status and class injury, but become the objects of 

international charity, post-conflict democratization and poverty-reduction work. Reparation as a 

legal remedy based on an obligation to repair damages and harms suffered is not always available 

to individuals as the focus is on societal and group injuries. However, when individuals whose 

rights are violated cannot author first-order claims, as Fraser suggests, they become “non-persons 

with respect to justice.”61 Citing Hannah Arendt, Fraser elaborates that being in the position to 

reclaim the right in order to have right equals facing political death and risks becoming “objects 

of charity or benevolence.” Fraser provides a foundation for reframing the conversation about 

reparation as a tool of justice by further exploring what justice is in a globalized world. Instead of 

using the old Westphalian model based on democratic justice and citizenship understood within 

the state territoriality that define the ‘what’ social justice is, we ought to use the new model of 

justice that takes us toward asking the question of ‘who’ and ‘how’ can access justice through 

participatory parity in a global society.62 In other words, we should ask the question how can 

victims of mass harms through equal parity and political representation (agency) obtain cultural 

recognition (status) that carries a potential to transform their economic standing (class) and 

transform them from a group of devaluated persons experiencing restricted participatory parity 

into equal citizens who have equal access to rights and peer participation.63  

Reiterating Ernest Verdejo’s normative theory of reparation, also based on Nancy Fraser’s 

                                                
60 Nancy Fraser, Scales of Justice; Reimagining Political Space in a Globalizing World (New York: Columbia 
University Press, 2010) Pp. 16-20. 
61 Ibid. While recognition for Axel Honneth it is a judgment about values and identities and redistribution of wealth 
as the matter of self-realization, ethics and morality, for Fraser it is a matter of justice.  
62 Id.  
63 Nancy Fraser, "Reframing Justice in a Globalized World," New Left Review 36, no. Nov-Dec (2005). p. 66.  
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work providing typology of material (monetary)  and symbolic reparation (atonement, 

commemoration etc.,) measures in relation to addressing both collective and individual injuries in 

changing institutions,64 I consider reparation using Fraser’s justice model emphasizing status 

recognition—restoring political, social and cultural position of victims as a  representation of a 

government’s tangible commitment to the victims’ economic—or class standing by providing 

measures essential for restoring full citizenship. However, I use a sociological lens to examine and 

interpret individual narratives of claiming justice in the broader social context, proposing that by 

using law and entering international, transnational and national legal systems as independent 

claimants against the state's and international judicial bodies insistence that only they have the 

authority to advocate for victims, Bosnian war victims obtain leverage to enfranchise and empower 

themselves.  

In examining the meanings that Bosnian victims attach to the legal processes, monetary 

reparation and the institutions, I conceptualize reparation as a local tool of justice (to address 

damages) and within a globalized liberal democracy, free market economy frame where money as 

a topic of inquiry is understood as a component of social life and human identity, the root of social 

relations that both accounts for and communicates the scope and impact of injuries. Courts are 

however the places where conflicts between the individuals and the state are reconciled, citizenship 

claimed, and community relationships negotiated.   

 

4.  Structure of the Study 
 

This research project originally started as an examination of the architecture of 

international, criminal, humanitarian, and human rights law. I was driven to explore the missing 

links that prevent victims of mass atrocities from obtaining independent and direct access to 

reparation before judicial institutions at times of post-conflict transition. My research initially 

asked three key questions:  
o To what extent does the existing legal reparations architecture, normatively and 

procedurally, allow access to the right to reparation?  
o What are Bosnian and Herzegovinian victims’ experiences of accessing monetary 

reparation at the national, regional and international levels?  
o What is the role of monetary reparation in post-conflict transition?  

 
                                                
64 Ernesto Verdeja, "A Critical Theory of Reparative Justice," Constellations 15, no. 2 (2008). 
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The study subsequently evolved into a socio-legal critique of transitional justice discourse and 

practice. I became interested in researching not only peoples’ experience with law in the new 

emerging open market democracies, but also in examining how people adopt to the rights-based 

systems and how they understand money as they claim remedies through civil litigation. 

Considering it a social signifier to claim recognition for war injuries as a matter of justice, I 

contemplated the idea of money as a vehicle to negotiate economic, social and cultural rights 

through parity of participation before judicial institutions. I considered what these claims represent 

and what they are expected to achieve at the time when Bosnian state is shrinking, losing the focus 

on social justice and when the idea of citizenship is changing.   

Finally, I refocused my research into an inquiry of the victims’ position in a changing 

global and local society to understand how post-conflict transitional justice structures, 

political transformations, and peace building and rule of law programs shape peoples’ access 

to remedies and how individuals organize their own justice claims.  I became intrigued with 

how transitional justice processes attempt to help societies deal with their past by using 

internationally administered (or hybrid) criminal trials, rule of law, institution building and 

development as political projects, but which at the same time bring structural reorganization 

of institutions that shrink the state and distance the citizen from the state, consistent with the 

global capitalist arrangements.65 My study explores the consequences of expanding free 

markets, the shrinking of political space and a lack of focus on social justice and asks how 

does the bottom of a post-conflict society look like and how individuals who experienced 

long-term injustice, trauma and disability and require physical, emotional, educational and 

occupational recovery, but are expected to be economically productive and politically active 

participants in a newly emerging liberal market democracy, cope with these changes? What 

does monetary reparation mean to them? 
                                                
65 The United Nations Committee against Torture report on BH will also be examined in the Chapter Four where I 
discuss contradiction in the transitional justice policy. The international development institutions such as World Bank 
and International Monetary Fund that guide BH transition towards neoliberal model require reduction of state spending 
on social funds for protection of victims, while The United Nations Committee on Prohibition against Torture advises 
BH to promulgate laws that would strengthen protection of rights for victims. This contradiction in policy advices 
raises the question of meaning of rights, individuals’ ability to access them and aims and goals of various agencies 
tasked with supporting transitional justice and rule of law processes. For a commentary on BH spending on social 
justice programs see Jane Armitage, 'Social Spending in Bosnia and Herzegovina', Dnevni Avaz (Sarajevo), July 11, 
2009. Available from: http://web.worldbank.org/archive/website01363/WEB/0_-11728.HTM [Accessed 24 April, 
2018].  
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The United Nations Peace Building protocols66 provide guidelines that reparation should 

be available to victims of crime and to victims of internationally prosecutable crimes, either as the 

result of judicial or politically negotiated settlement or administrative processes. The states 

throughout Africa, Asia, Europe and the Middle East undergo structural transformations and 

the International Monetary Fund, World Bank and World Trade Organization are extensively 

involved in their post-war, post-authoritarian economic restructuring.67 To show that monetary 

reparation as an expression of recognition as justice transcends the dichotomy between monetary-

symbolic and judicial-administrative procedural and normative order, I explore the functionality 

of money and its capacity to symbolically communicate, empower and recognize and alleviate the 

social and economic pressures victims currently experience as the result of  war injuries.   

In the recent past we have witnessed revival of local reparation claims for historic injustice 

and human rights abuses. Victims submit reparation requests through state, foreign and 

international courts: Chicago victims of police brutality have pressured the city for establishing a  

reparation fund, Kenyans who resisted British colonial rule and were subjected to abuses between 

1952-1964 seek state acknowledgment and monetary recompense, descendants of the 1904-1908 

Namibian genocide continue to pressure Germany for monetary reparation to recognize colonial 

harms. Focusing on the case of post-conflict transition in Bosnia and Herzegovina, my work 

challenges how we think about monetary reparation and civil judicial procedures in response to 

historical injustice and gross human rights abuses.  

Drawing on the observations collected during the nine months field research in Bosnia and 

Herzegovina, interviews and the rich body of literature in the discipline of law, transitional justice 

and sociology, I consider the politics of reparation and victims’ place in them. Taking as its starting 

point how reparations are normatively conceptualized in law and transitional justice scholarship, I 

first explore the complexity of Bosnian societal, post-socialist transformation and transitional 

justice processes that have focused on accountability, international, hybrid and national criminal 

trials, peace-building, human rights, rule of law-institutional building and capacity building in 
                                                
66 See for instance the UN secretary General 2010 Guidance notes on the UN approach on Transitional Justice: 
https://www.un.org/ruleoflaw/files/TJ_Guidance_Note_March_2010FINAL.pdf, United Nations and Rule of Law 
approach to transitional justice: https://www.un.org/ruleoflaw/thematic-areas/international-law-courts-
tribunals/transitional-justice/, The UN Secretary-General Report on the rule of law and transitional justice in conflict 
and post-conflict societies :S/2004/616* Available at: https://documents-dds-
ny.un.org/doc/UNDOC/GEN/N04/395/29/PDF/N0439529.pdf?OpenElement, The United Nations High 
Commissioner on Human Rights Overview on Transitional Justice programs and initiatives available at: 
http://www.ohchr.org/EN/Issues/RuleOfLaw/Pages/TransitionalJustice.aspx 
67On the impact of neoliberal transformations on national economies, political systems and culture see more generally 
Amitava Kumar, World Bank Literature (Minneapolis: University of Minnesota Press, 2003). 
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justice, property restitution and democracy-building programs. Next, I examine war victims’ place 

in the hierarchies of law (namely international, constitutional and state civil, criminal and social 

welfare law) and how Bosnians live and how through their organized actions they legitimize law. 

Finally, I observe how state officials understand the social action people take when monetary 

reparation is not available and consider how judicial and state authorities respond to war victims’ 

quest.  

As the  result of the field research, general observations and in-depth 35 observation 

records that include the interviews with Bosnian war victims, activists, lawyers, judges and 

officials, I show that monetary reparation embodies accountability, acknowledgment and 

redistribution of wealth as dimensions of the retributory, restorative and redistributive frames of 

justice. I suggest that what is needed is reframing of transitional justice paradigm to include 

monetary reparation and civil litigation in the discussion around victims’ justice. I propose that 

money can assume both symbolic and material goals and as an expression of a collective, political 

action can serve individual and the community aims for social justice.   

 

 

Study Outline 

  

The study is organized into nine Chapters, each showing the relationship between 

international law norms embedded in transitional justice, western, free market democracy values 

transforming social structures and changing ideas of citizenship that restrict individuals’ ability to 

access entitlements and political voice to exercise agency. Amidst complicated international 

peace-building politics, democracy building, human rights, rule of law, economic and 

constitutional restructuring processes, victims of genocide, war crimes and crimes against 

humanity make their own translations between law, justice and money. Tracing the development 

of transitional justice and international law discourse and how reparation can be achieved, the 

thesis reveals how law matters even in the post-conflict, developing states that are still finding the 

way to democracy and economic stability—law matters even when it fails victims. 

Chapter One has provided the background of the study and the case of Bosnia and 

Herzegovina where thousands of war victims organized to approach national civil courts, foreign 

courts, regional human rights courts and international human rights bodies to seek monetary 

reparation for immaterial damages they suffered in the 1992-1996 war. It identified the key 
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research questions, defined the terms, how I use them and provided the conceptual framework to 

propose that what is needed is a broader understanding of how the global political economy 

changes have impacted transitional justice processes in local societies and individuals’ agency, as 

necessary precursors for understanding why and how monetary reparation pursued through courts 

has transformed into the main site of political struggle.  In the following pages I will outline the 

subsequent Chapters and show the key points each Chapter examines.  

Chapter Two titled Law, Transitional Justice and the Sociological Meaning of Reparation 

Money examines the literature in the disciplines of law, transitional justice and sociology. It 

examines the scholarly work showing how people translate a private problem into a legal issue and 

how they claim the recompense attaching a special meaning to money that validates injuries by 

considering who is transgressor, what is the source of money and which institution is responsible 

for administering justice and the payment. The Chapter shows that what is missing in 

understandings of reparation is a scholarly discussion of how societal transformation processes 

that give birth to new democratic governments abandon a commitment to the welfare state and 

embrace the principles of economic efficiency in order to support globalization of capital, 

impacting the position of war victims. These changing relationships between the state and its 

citizens and a lack of agencies concerned with domestic social issues, such as labor or welfare 

departments, along with the emergence of those that are concerned with the economy, central 

banks and international institutions associated with globalization, and that shape the meaning of 

money in reparatory processes, receive little attention. This study contributes to a growing body 

of literature discussing relationships between international programs addressing the crimes of a 

regime and people’s understanding of what justice is and how mass harms can be remedied. In this 

Chapter, I suggest rethinking the concept of transitional justice beyond trials, purges and 

reconciliation and reparation as peace, development and democracy building tools to consider how 

the relationship between law and a society that undergo major structures, shapes the function of 

law and meaning of money into the powerful transformative tools to repair citizenship and change 

victims’ marginalized standing in a changing society.   

 Chapter Three titled Methodology: the Case Study of Bosnia and Herzegovina explains 

the study design and the methodological framework. The epistemological orientation of this case 

study is social constructionism, focusing on conflict between social structures—providing 

hierarchies for civil political and economic, social and cultural rights in the global and national 

order that affect human behavior, and agency—understood as the war victims’ potential to bring 
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about creative and transformative action in a society, particularly through the courts. The Chapter 

outlines the advantages and disadvantages of the qualitative field study research method and 

challenge of interviewing the research subjects. This Chapter lays a foundation for the subsequent 

Chapters as they expose the critical intersections between international law, transforming Bosnian 

society and the global economy that distanced war victims from the state, offering limited space 

for citizens’ agency for individual and collective transformative action and how in turn individuals 

reclaim this space through an independent action organized though victims’ community 

associations.  

 Chapter Four titled International Law and Bosnian Victims before Judicial and 

Administrative Reparation Venues examines normative principles of international law and 

empirical evidence of examples where reparation for primary rights violated has been historically 

difficult to reach. Even though individuals, organizations, and states can procedurally access a 

substantive right to reparation, victims’ injuries have become the vehicle and a rationale for the 

continuance of the state. The Chapter examines the challenges Bosnian state and its’ people have 

experienced in obtaining state reparation before the International Court of Justice, accessing 

individual reparation before the European Court of Human Rights and obtaining recognition for 

equal citizenship claiming reparation before national courts in Bosnia and Herzegovina. This 

Chapter shows how reparation as a concept of justice based on legal obligations, state 

responsibilities, and individual rights to remedies makes it both possible and difficult to seek 

reparation as a remedy. The Chapter demonstrates how international law is not made for 

individuals, but for states. 

 Chapter Five titled Transitional Justice: Democracy Building and Reparation as Welfare 

shows how the internationally driven, post-war social reconstruction and transitional justice 

process has given birth to a new type of citizenship in the new Bosnia and Herzegovina. Using 

interviews with Bosnian officials and war victims, ethnographic, participatory observation data 

and local reports, the Chapter organized in seven sections shows how the Dayton Peace Agreement 

(DPA) and the subsequent constitutional changes established in the Annex 4 of the DPA, have 

created an individual rights-based system in which the state is responsible to uphold the European 

Convention of Human Rights and its protocols and at the same time restricting equal parity of 

participation and access to entitlements such as healthcare, rehabilitation and trauma treatment and 

property restitution as they are all based on a group, ethnic political membership. The gap caused 

by the limited reach of international criminal law and accountability as justice and lack of inter-
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state and administrative state reparation programs has been filled by social welfare laws expected 

to provide social entitlement as redistribution politics, thus confusing reparation, as corrective 

justice model that would recognize status injury to a group women and men specifically targeted 

as the victims of war.  

  Ethnographic data and interviews show that post-war social and political reconstruction 

processes have shifted the focus away from social justice and equity towards ethnic-state building 

and a free market economy emphasizing civil and political rights but depriving victims of socio-

economic and cultural rights and their collective recognition for harms they personally suffered in 

the war. This Chapter shows that reparation erroneously distributed through social welfare funds 

to alter class inequality does not recognize victims need for reparation. Instead, welfare funds 

expected to fill gaps and respond to institutionalized forms of discrimination evident in education, 

employment, housing and other government institutions confuse the corrective, reparative justice 

with redistribution justice models and what reparation is expected to do in post-war Bosnia and 

Herzegovina. 

Chapter Six titled Money as a Representation of Social Life provides auto-ethnographic 

observations, interviews and secondary data as empirical evidence to show that international 

development and political economy changes have distanced the citizen from the state, transforming 

money from an instrument of socialist labor relations and citizens’ equity into the main tool of a 

capitalist economy to reinstate sovereignty, ensure economic survival, and de-regulate to guide 

international cooperation by strengthening regional, Balkan market economy. The Chapter 

organized in four sections demonstrates how the internationally driven post-war political 

democratization processes and neoliberal state fragmentation have transformed Bosnia and 

Herzegovina into an emerging regional Balkan economy where socioeconomic rights, social 

justice and equity are no longer the state focus. Interviews with economists and state officials show 

that state is focused on meeting the internationally created benchmarks such as joining the 

European Union, satisfying the General Agreement on Tariffs and Trade—GATT, International 

Monetary Fund—IMF and World Bank—WB requirements to demonstrate commitment to the 

new liberal legal and economic order. Money now signifies social worth as it represents a tool of 

consumption and economic participation rather than a socialist quintessence of a state-economy. 

This Chapter shows that money understood as a tangible manifestation of individuals’ independent 

choices, competition, economic efficiency, participation and autonomy has gained a potential for 
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restoring agency and repositioning marginalized groups as individuals in the new hierarchies of 

capitalist and consumer power.  

Chapter Seven titled Courts as a Site of Social and Political Struggle explores Bosnians’ 

relationship with law, showing how international law norms have translated locally. It examines 

how law emerged as the main site of collective, political action to independently wrest justice from 

the state, as the state was distanced from citizens and law shifted towards individuals as private 

actors. Ethnographic data collected through interviews with individuals, lawyers, civil judges and 

data collected though a non-participatory observation of civil procedures shows civil courts as the 

places of vulnerabilities and civil law as means to an end to establish liability for war crimes. The 

Chapter shows that judges face enormous pressure caused by a massive number of civil claims 

that overwhelm courts and administration of justice. Bosnian war victims have developed a legal 

consciousness—by using law as the source of authority they enter the legal system as claimants to 

independently fill an accountability gap and address present economic, social and cultural 

marginalization to restore citizenship. The pressure civil courts face due to a lack of procedural 

and substantive clarity to apply ordinary law to establish liability for war crimes and to respond to 

plaintiffs’ injuries using private law is complicated by a lack of skills and resources as civil courts 

are not equipped to address wartime injuries (as they typically deal with ordinary traffic injuries, 

slander and violations of contract). Individual claimants struggle to get a voice in civil procedures 

that are not designed to address wartime abuses. The expectation of civil law procedure is two-

fold: Bosnians live law expecting justice through civil procedures would fill the gap and reinforce 

criminal responsibility and uphold institutional responsibility for past crimes. In its examination 

of how civil procedures change as the state changes, the Chapter shows how civil judges use 

international human rights and humanitarian law as a normative frame to reimagine boundaries of 

the ordinary law and offer a new meaning to war time injuries. This Chapter concludes that 

individuals, lawyers and judges seek to reshape and legitimize the meaning of law through 

participating in moral economy where monetary recompense in response to victims’ suffering is 

earmarked to bring both personal validation and broader social recognition.  

Chapter Eight titled Bottom-up Justice and Money as Recognition, Accountability, Truth 

and Agency takes a micro approach to examining victims’ place in a changed society using four 

in-depth individual testimonies to show how post-war structural changes have resulted in 

normative and identity shifts, transforming wounded individuals and war-victims into ‘active’ 

agents of change who wrest justice from the state and international community. These four 
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narratives demonstrate how Bosnians skillfully use law, despite little formal education and seek 

collective change through personal claims. The individuals’ narratives examined in this Chapter 

show how legally conscious individuals who personally suffered war tragedies have exercised 

independent choices and negotiated citizenship. From these narratives, the Chapter shows how the 

use of money as a tool to restore agency is also an instrument to claim justice and obtain 

recognition as justice. The Chapter demonstrates that as they are more distanced from the state, 

Bosnians are more likely to use courts as a way of repositioning and establishing accountability, 

institutional liability and claiming citizenship to restore entitlements that include access to medical, 

psychosocial, rehabilitation and employment. Interviews with individuals show how through the 

courts, money has been transformed into an instrument of a new market-minded Bosnia where 

people use law to independently claim rights and translate personal losses through courts to 

negotiate with the government full civil political and economic, social and cultural rights.  

 Chapter Nine titled Conclusion: Law, Money and Justice in Post-Conflict Transitions 

demonstrates that instead of taking a “global model fits all” approach to using law as the main tool 

of transitional justice to provide reparation through accountability, human rights, democratization, 

rule of law, reconciliation and development, scholarship and practice should critically examine 

how the globalized liberalization of law, politics and economy shape direction of democratization 

and influence local social relations. How people use law to seek justice when reparation is not 

available shows that law serves the purpose to change a society.  

The question of how can victims of mass harms obtain cultural recognition (status) through 

equal parity and political representation (agency) to transform their economic standing (class) from 

a group of devaluated persons into the group of equal citizens who have equal access to rights and 

peer participation is approached by considering peoples’ relationship with law and society and 

their understanding of what makes it justice. Civil litigation as an instrument of a rights-based, 

individual justice system based on private claims is not a part of the transitional justice ‘universe’ 

where in its consideration of the scope of the crimes, the emphasis is on social reconstruction as a 

method of facing violent or repressive past to move towards a liberal democratic regime. Yet, the 

Bosnian case is an example where monetary reparation (as the basis of liability) and civil procedure 

(based on private law and contract obligation) are understood as tools to provide remedies for war 

crimes, crimes against humanity and genocide. Bosnian war victims show that both civil litigation 

and money carry a potential for a particular kind of participatory justice used to restore agency to 

devaluated groups and offer recognition that could bring about transformative changes.  
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II. Reparation Law, Transitional Justice and the Sociological Meaning of Money 
 

This Chapter provides a comprehensive analysis of the reparation studies offering an 

insight into the meaning of money as a remedy for primary rights violated. The Chapter consists 

of three parts. In the first part, I examine the studies in law that interrogate procedural justice and 

the relationship between plaintiffs, litigation and money. The scholars of law show that people 

differentiate money administered through courts from the money awarded through regulatory 

procedure. As people translate personal problems into legal issues, a payment is understood as a 

symbol of resolve. Depending on the type of injury, procedure, the source of money, the amount 

and the institutions administering the payment can be both, appropriate and unacceptable. In the 

second part, I examine the studies in transitional justice. I draw on Teitel’s genealogy of 

transitional justice and three generations of transitional justice as a backward looking, the 

retributory, restorative justice and development justice models to show that all three approaches 

have lost focus on individuals, as transitional justice scholarship is primarily concerned with 

mechanisms that could aid societies move forward towards liberal democracy.68 Finally, I examine 

the sociological concept of money beyond its utilitarian, market functions. Sociologists have 

shown that in a money economy, money and consumption are the sources of identity. Money, in 

globalized capitalism enters both public and private spheres and works not only as a measure of 

value, but as a signifier of relationships and meanings; much like religion, money is able to 

transform itself, the objects of appraisal and social relations from mundane into sacred.   

Building on the rich body of scholarship, this Chapter lays out a theoretical foundation for 

this empirical study where Bosnian war victims’ commitment to law and sacrifice—of going 

                                                
68 Ruti Teitel “Transitional Justice Genealogy” Harvard Human Rights Journal, 16. 2003.  
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through a complex and privately initiated civil procedures—transforms them into the legal subjects 

who by claiming money through the courts, translate mass atrocities, death, personal loss and 

injury into a movement for recognition of status injury, class inequality and political inclusion as 

equal citizens. Civil courts as the places of law and money as a bargaining tool to navigate justice 

can provide an important platform to negotiate agency and remedy victims’ status and class injury.   

 

1. Tort Litigation, and Money as a Symbolic Representation of Acknowledgment 

 

Law as an institution embodies various relations, obligations and rights, remedying 

judicially cognizable losses that are coercively enforceable under the authority of legal officials.69  

In her examination of how individuals use courts to transform personal problems into a legal issue, 

Sally Engle Merry as shown that plaintiffs consider both the power and danger in using courts.70 

Individuals bring their family and neighbourhood problems to courts to seek personal justice, or 

revenge.71 Depending on the level of their ‘legal consciousness’ (Merry defines this concept as a 

level of understanding of law, rights and entitlements), plaintiffs attach a variety of meanings to 

the judicial process. More specifically, they are making translations from the personal losses 

(considering both the nature and the gravity of injury), to money (considering the source and the 

administrative process in which the ordinary money is transformed into special monies) and the 

level of institutional trust (less trusted institutions are expected to pay more).  

Reparation claimed through courts can work as an expression of deterrence, corrective 

justice based on the belief that to vindicate the moral value of the injured person, the wrong doers 

should pay, and distributive justice-allocating resources based on social meanings. As they press 

judicial claims to remedy primary rights violated, plaintiffs approach money as a representation of 

social relations—an institution and “a medium for conveying social meaning,” rather than just an 

economic utility.72 In other words, such money is expected to measure and communicate the 

gravity of wrongdoing and also to grant sympathy for those less fortunate. Because of its complex 

nature, the question of money’s ability to consistently and proportionately measure the worth of 

                                                
69 For more general discussion on reparation as legal and a moral obligation, see Neil MacCormick N.D, "The 
Obligation of Reparation," Proceedings of the Aristotelian Society, New Series 78 (1977-1978). 
70 See more specifically Sally Engle Merry, Getting Justice and Getting Even; Legal Consciousness among 
Working-Class Americans (Chicago and London: University of Chicago University Press, 1990). pp. 3-5. 
71 Id. p. 5. 
72 Sociology of money is discussed more specifically in David Frizby (ed) The Philosophy of Money by Georg 
Simmel (New York, Routledge 1978, 1990, 2004). See also Geoffrey Ingham, The Nature of Money (Cambridge, 
Polity Press, 2004) 
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human life has been frequently raised by scholars, courts face great difficulties when attempting 

to assess the monetary worth of property without a market value and administering liability funds 

for such damaged or destroyed property.  

Although most existing studies in law consider why people put forward civil claims, in her 

essay titled Money Talks; Searching for Justice through Compensation for Personal Injury and 

Death, Deborah Hensler has reminded us that we know little about how tort victims think about 

their losses: most of what we do know comes from the book size tort law reviews and the news 

articles showing us that victims do need money, but also accountability.73 Hensler explains: “it is 

the money that tort plaintiffs are after when they sue-but it's not just the money.” She explains that 

money is important and asks: 
If no money were to be had, it would be foolish for victims to sue and impossible in most 
instances for them to find lawyers to represent them. Indeed, many tort litigation disputes 
turn less on the question of liability-whether the defendant did something wrongful-than 
on the question of damages-how much money plaintiffs should get. Are victims simply 
putting the best face on their self-interested pursuit of monetary compensation? Or does 
the money awarded by juries or paid in settlement by defendants have a meaning to victims 
beyond its value in the marketplace? What is the relationship between money and justice 
for tort claimants?74 

 

In her examination of tort procedure that establishes civil liability, Hensler has written that 

victims who participate in litigation have diverging goals that include corrective and distributive 

justice that would bring community recognition and also noted differing assessment formulas used 

to assess plaintiffs injuries and losses: (a) the tort system uses valuation using the economists' 

assessments formula attaching a monetary value of the nonmarket activity (such as the value of 

life) and (b) jury the social meaning of tort although they are expects to adopt to the economists’ 

assessment formula.  As Hensler explains, “the tort system has become a privatized fault-based 

administrative scheme that relies on experts to calculate the economic costs of injury and death, 

adjust this calculation to reflect various legal factors and add an amount for pain and suffering 

determined by a formula.” Moreover, due to long administrative delays and high financial and 

moral costs, money in civil litigation risks losing its value. This process is rather complex.  

Moreover, how the jury and tort system make varying translations that calculate death and 

injury in monetary terms, show discrepancy in how plaintiffs understand procedural justice and 
                                                
73 Hensler, R Deborah  “Money Talks: Searching for Justice through Compensation for Personal Injury and Death. 
Depaul Law Review, Symposium-After Disaster: The September 11th Compensation Fund and the Future of Civil 
Justice.” Article 9, (53). 2.  2003 p. 419. 
74 Ibid. 



 
 

44 

how money depending on the type of injury, who is the transgressor and institution responsible to 

pay might be acceptable or not. Tom Baker has developed the term he calls a moral economy a 

concept he uses to discuss the kinds of considerations people make when calculating appropriate 

liability amounts to explain that people attach meaning to money, depending on the relationship 

between the plaintiffs, responsible person, source of money and the nature of offences.75 Plaintiffs 

are after “blood money,” (money that comes from the defendant they hold responsible for very 

serious damages that carry moral weight, such as rape, or drunk driving), and are after “new 

money” (when they seek a payment from the insurance money).76  There are calculations made 

when considering both the procedure itself and also the outcome of litigation.77  

Furthermore, as Gillian K Hadfield, Eric Posner and Cass Sunstein, Arno Akkermans and 

Liesbet Hulst in their separate works find, the value of money varies depending on the process in 

which the valuation was made.78 Plaintiffs might consider litigation even when payments are 

available through the state reparation funds. Thus, individuals’ participation in the process in not 

simply about money, but about what money obtained through litigation represents. The case of the 

September 11th speaks of money as more than just payment.  

After the September 11th mass murder in the United States, resulting from the aircraft 

attacks on Pentagon and World Trade Center, owing to the fact that crime against individuals is 

also a crime against society and that the state has a moral debt to victims and legal obligation to 

repair, the U.S. Congress established a Victim Compensation Fund (VCF).  Public discussion 

about the government’s ability to translate human losses into monetary indemnities using 

charitable funds, has challenged the principles of equity, equality and fairness.79 How could a 

government put a price on lost life and pain that family members experience as the result of that 

death? Victim Compensation Fund (VCF) paid $38 billion for victims’ compensation. The 

insurance companies paid 51 per cent, the government 42 per cent and charities 7 per cent. The 

payments varied on the basis of victims’ status. Thus, high-income earners received $231,000 per 
                                                
75 More specifically see Tom Baker, "Blood Money, New Money, and the Moral Economy of Tort Law in Action," 
Law & Society Review 35, no. 2 (2001). p. 276.  
76 Ibid.  
77 Id. 
78 See more specifically, Gillian Hadfield, “Framing the Choice between Cash and the Courthouse: Experiences with 
the 9/11 Victims Compensation Fund” Law and Society Review 42 (645) 2008. See Eric A. Posner, and Sunstein R. 
Cass. “Dollars and Death.” Chicago Law Review, (72) 2005. Akkermans, Arno & Liesbeth Hulst (2011) "Can Money 
Symbolise Acknowledgment? How Victims' Relatives Perceive Monetary Awards for Their Emotional Harms,"  
Psychology Injury and Law. p. 63. 
79 The U.S. Department of Justice Report is available from:  https://www.vcf.gov/genProgramInfo.html [Accessed 
March 8, 2018] 
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year in the projected future lifetime earnings, which could have put them at loss, depending on 

their income. The undocumented workers were excluded from the program. The distribution 

process was highly contested amongst victims’ families.   

Looking at the process, Hadfield has shown that VCF issued payments to victims’ families 

through state regulations and litigation have served very different justice models.80 Hadfield has 

recapped the socio-legal scholarship that already examined how and when people translate 

difficulties they experience in everyday life into legal categories. Including the work of William 

L.F. Felstiner, Richard L. Abel and Austin Sarat who have established what happens when 

plaintiffs recognize a problem as an injury (‘naming’) and see it as the dispute with a person or 

entity as responsible for injury (blaming), and how people calculate the grievances and seek a 

remedy (claiming)81, Hadfield questions how plaintiffs who had suffered an injury or death of a 

family member make the choice between collecting money from the Victims Compensation Fund 

and pursuing civil litigation.  

This question was answered through an empirical analysis where Hadfield has shown three 

emerging themes that distinguish litigation money from monies obtained through the VCF:  

plaintiffs expect litigation to provide more details about the case and circumstances, to establish 

some type of accountability, bring about systemic change. In other words, courts as the places to 

establish responsibility would open up a public conversation about the losses, accountability and 

change. Plaintiffs have understood the courts as the platforms to strengthen citizenship and 

reinforce the community and public norms and civil values. In Hadfield’s words:  
[i]t was clear for these respondents, litigation was not about pursuing a pot of gold. They 
recognized that caps on liability and the uncertainties of litigation made it unlikely that the 
lawsuit would produce substantial sums. Rather, the choice as they saw it was about 
relinquishing gold in favor of something they saw as more important. Even though they 
knew it would be ‘hard, risky.’ The decision to litigate was a strongly principled one to 
reject being bought off from the obligation to find out what happened, hold people 
responsible, and see things change, to ‘stand up and fix this.’82  
 

The fact that victims’ relatives seek money for their emotional losses and expect that the 

norm violation would be acknowledged shows that ordinary money, regardless of how inaccurate 
                                                
80 For more detailed discussion see Gillian Hadfield, “Framing the Choice between Cash and the Courthouse: 
Experiences with the 9/11 Victims Compensation Fund” Law and Society Review 42 (645) 2008. Pp. 647, 652, 662 
81 William L.F. Felstiner, Richard L. Abel and Austin Sarat, “The Emergence and Transformation of Disputes: 
Naming, Blaming, Claiming.”Law & Society Review 15, ( 3/4), Special Issue on Dispute Processing and Civil 
Litigation (1980 - 1981), pp. 631-654. 
82 Ibid. p. 662.  
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and modest represents a viable way of addressing non-monetary concerns.  

In the same way, Posner and Sunstein in their examination of the September 11 case have 

determined procedural differences between tort and regulations as they approach the principles of 

distribution and recognition differently when distributing funds. Posner and Sunstein explain: “tort 

law generally disregards the welfare loss to the person who has died,” but that the “regulatory 

policy treats that loss as its central and indeed exclusive focus.”83 Whereas tort litigation focuses 

directly on the dependents’ loss, the regulatory policy pays no attention to that loss and disregards 

lost income. Finally, tort litigation uses case-specific numbers to assess damages, making 

individual differences crucial, while the regulatory policy embodies a uniform number per life 

saved. It fails to pay attention to individual differences and focuses directly on the suffering and 

distress felt by the deceased while regulatory policy ignores these costs. Monetary awards may 

vary from one case to the next and when assessing reparation on the economic grounds, different 

types of damages are treated differently. Judicial civil orders predetermine that emotional harm 

cannot be expressed in monetary terms and that “money cannot restore” families “to a pre-harm 

condition.”84 Therefore, the procedure is often inadequate in providing proportionate payment for 

a wrongful death or severe injury to the child. However, it carries meaning for victims.  

Also, Akkermans and Hulst in their comparative, qualitative inquiry examining data 

consisting of 726 surveys administered in The Netherlands and 14 interviews conducted in 

Belgium, show the potential of money to recognize secondary victims (families of deceased 

victims) and meet the victims’ psychological needs.85  They found that in The Netherlands, the 

new Bill determining how law would treat the emotional harm experienced by family members of 

accident victims, was expected to have a symbolic meaning, providing the families of victims with 

recognition and satisfaction. In Belgium, a reparation payment was understood as a gesture 

acknowledging the loss and taking responsibility. Akkermans and Hulst explain motivation for 

their study to investigate whether money can have non-monetary goals:  
The Dutch Bill and our research were based on the central assumption that victims’ 
relatives are not only motivated by instrumental (e.g., monetary) interests but also by 
non-instrumental (e.g., non-monetary) concerns, and we examined whether an award 
could help meet these non-instrumental concerns.86  

                                                
83 Posner and Sunstein write that whereas tort law focuses directly on the suffering and distress felt by the deceased, 
regulatory policy ignores these costs. See Eric A. Posner, and Sunstein R. Cass. “Dollars and Death.” Chicago Law 
Review, (72) 2005. 
84Akkermans, Arno and Liesbeth Hulst (2011) "Can Money Symbolise Acknowledgment? How Victims' Relatives 
Perceive Monetary Awards for Their Emotional Harms,"  Psychology Injury and Law. Pp. 63.  
85Ibid.  
86 Ibid. 
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They established that dependents can sue for wrongful death and seek ‘lost maintenance’  but they 

cannot sue for the loss of a child. Instead, they can only obtain a reimbursement of funeral 

expenses. The Dutch system offers citizens an option for “financial award for emotional losses 

suffered by narrowly defined circle or close relatives of those killed or severely injured in crimes 

or accidents for which another person was liable.”87 […] Under the Bill, the person liable for the 

loss should pay a fixed amount of about 10,000 Euro to the victim’s family member; such money 

comes from the convict’s insurer, if available. If the convicted party is not insured, then the State’s 

violent crime compensation fund pays for compensation. Dutch law is limited in fully 

compensating for the emotional pain caused by the human loss. Their findings both in the 

Netherlands and Belgium show no difference between secondary victims of violent crime and 

secondary victims of tort with respect to payments received in response to emotional harm. They 

found that both groups equally appreciated that an award could help them meet psychological 

needs. Relatives of both groups, victims of tort and violent crimes understood money as an award 

for emotional harm as a symbolic representation of acknowledgment by the harm-doer and by 

society of their emotional loss and the rule violation.  

An emerging body of literature examines meanings people attach to money in reparatory 

justice.88 Not only that plaintiffs assign meanings to money in relation to the procedure, but also 

depending on who is the transgressor, what is the nature of injury and what is the level of people’s 

trust in the judicial institutions. Desmet, De Cremet and Van Dijk have shown this and a recent 

example of Chicago victims of police brutality can illustrate the point.89 In 1990, Ronald Kitchen, 

a Chicago man who was 22 years old when subjected to 16 hours of torture by Chicago Police, 

confessed to the murder he did not commit and as the result he was sentence to death. Kitchen 

spent eleven years in prison on a death row. In 2009 after the Illinois Attorney General Lisa 
                                                
87 Id. 
88 See more generally: Pieter T.M. Desmet, David De Cremet and Erik van Dijk, "In Money We Trust? ," 
Organizational Behavior and Human Decision Processes 114 (2011). Natan Sznaider, "Money and Justice: Toward 
a Social Analysis of Reparations.", Arthur Edwards, "'Money Means Not Money'--Reflections on the Meaning of 
Money 1909-2009," Institute of Economic Affairs  (2009), Nancy   Folbre and A. Julie  Nelson, "For Love or Money-
or Both?," Journal of Economic Perspectives 14, no. 4 (2000), W. Russell Belk and Melanie Wallendorf, "The Sacred 
Meanings of Money," Journal of Economic Psychology 11, no. Received March 28, 1989; Accepted December 1, 
1989 (1990), Arno Akkermans and Liesbeth Hulst, "Can Money Symbolise Acknowledgment? How Victims' 
Relatives Perceive Monetary Awards for Their Emotional Harms," Psychology Injury and Law  (2011). 
89 More detailed overview of Chicago torture cases presented before national courts and international human rights 
bodies is available in Flint G.  Taylor, "The Long Path to Reparations for the Survivors of Chicago Police Torture," 
Northwestern Journal of Law and Social Policy 11, no. 3 (2016). 
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Madigan took over the case and reinvestigated it, documenting the extend of Commander Jon 

Burge’s use of torture, Kitchen was exonerated. He requested reparation of 3 million dollars for 

each year served in prison.90 Kitchen received $192,000 in compensation (through the state of 

Illinois Court of Claims) and 6.15 million dollars in settlement (from the City of Chicago). When 

asked how he came up with the amount, Kitchen explained that he had chosen a large sum so that 

the city would feel “the heat.”91 Even though money obviously cannot repay what he suffered, the 

case in point shows that when money is translated into a relationship between individuals and 

institutions, it has a potential to signify the gravity of the injuries and the level of (dis)trust towards 

institutions in power and the victim’s potential for an impactful action that can result in some type 

of change. 

As a final point, the studies in law have shown that plaintiffs articulate their personal 

problems into a legal issue in a process of claiming that attaches a range of complex, personal 

meanings to civil litigation and reparation money. By initiating and participating in the process of 

calculating recompense in relation to the nature of the offence, the source of reparation money, the 

types of institutions administering justice and the levels of trust towards them, plaintiffs have an 

expectation that money would signify acknowledgment and that civil litigation would bring about 

a change. However, there is little knowledge in terms of how war victims understand litigation and 

money in a post-conflict situation and what they as plaintiffs expect money should signify in the 

context of justice. What meanings and functions people who survive mass harms assign to 

reparation money resulting from the civil law procedure?  
 
 
2. Transitional Justice 

 

Transitional justice scholars come from different fields that include political science, law, 

sociology, anthropology and other academic disciplines. They are all concerned about addressing 

mass violence and systematic human rights violations and the ways in which societies recovering 

from troubled past can become peaceful, politically stable and more inclusive. The term 

Transitional Justice is coined by Neil Kritz who studied the special methods that post-communist 
                                                
90 Kitchen v. Burge, 2011 U.S. Dist. LEXIS 42021 (N.D. Ill. April 19, 2011) and 2012 U.S. Dist. LEXIS 120599 (N.D. 
Ill. February 1, 2012) 
91 Narratives of how African American victims of police brutality have negotiated money as reparation and how they 
speak about meaning of money is available from the National Public Radio podcast, the NPR Planet Money: Paying 
for the Crime #713, Available from iTunes. 20 July 2016 [Accessed 22 August 2016] 
 



 
 

49 

Eastern Europe and Latin America used in the wake of the Cold War to face the past and transition 

to democracy.92 The discipline, as Christine Bell and Paige Arthur have shown, is ever evolving.93 

The most acknowledged contribution to the transitional justice field is made by Ruti Teitel who 

has defined transitional justice as a “conception of justice […] associated with political change” 

in which law is “caught between past and future.”94  Law, as Teitel explains, takes an “operative 

role” functioning as a bridge between the past and the future, whilst its present functions are only 

temporary.  

Transitional Justice discourse rests upon the principle of temporality of law and a ‘toolbox’ 

of ‘globalized’ measures expected to aid post-authoritarian societies move towards peace and 

democracy.95 The legal paradigm centered on political violence emphasizes the “extraordinary’ 

mass violations of civil and political rights96 and is focused on transitional justice process rather 

than the outcome. In their efforts to address the crimes of the past, Slaughter argues that the western 

idea of human rights also supports institutional changes that embrace the “neoliberal return of the 

atomistic individual and the narrowing of the focus of Western human rights campaigns to 

individual suffering as the  sine qua non of human rights, the  palpitating heart of its moral 

economy, entailed a parallel affective re-alignment that helped to  push aside the coalitional 

politics of Third Worldism, which had encouraged people(s) across the globe to identify with the 

rights of others. In its place flourished a sentimental moral discourse of humanitarian compassion 

for suffering, which invited individuals to identify with the injuries of others.” 97 

Transitional justice practice is guided by the United Nations Secretary-General guidance 

note stating that both judicial and non-judicial processes and mechanisms, including prosecution 
                                                
92 See Neil Kritz, Transitional Justice: How Emerging Democracies Reckon with Former Regimes. (Washington DC: 
United States Institute of Peace Press 1995). 
93 For a discussion on how the discipline emerged and evolved over time, see Christine Bell, "Transitional Justice, 
Interdisciplinary and the State of the 'Field' or 'Non-Field'," The International Journal of Transitional Justice 3 (2009) 
See also Paige Arthur, "How "Transitions" Reshaped Human Rights: A Conceptual History of Transitional Justice " 
Human Rights Quarterly 31, no. 2 (2009).  
94 More specifically Ruti Teitel in Transitional Justice. (Oxford University Press 1999). Teitel also examines 
genealogy and historical phases of transitional justice arguing that there has been juridicization among diverse legal 
systems, international and national, and multiple paradigms of legitimacy in global order. See “The Law and Politics 
of Contemporary Transitional Justice.” Cornell International Law Journal, (38) 837, (2014) p. 96. 
95 How transitional justice scholarship and practice approaches measures that can guide post-conflict and post-
authoritarian societies is discussed in Rosemary Nagy, "Transitional Justice as Global Project: Critical Reflections," 
Third World Quarterly 29, no. 2 (2008). See also Rama Mani, Beyond Retribution: Seeking Justice in the Shadows 
of War. Cambridge: Polity Press, 2002. 
96 Ibid. Nagy 2008, p 285 
97 Joseph Slaughter, “Hijacking Human Rights: Neoliberalism, the New Historiography, and the End of the Third 
World.” Human Rights Quarterly 40 (2018) 
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initiatives, programs facilitating the right to truth, delivering reparations, institutional reform and 

national consultations make the key elements of transitional justice and it further specifies that 

whatever “combination is chosen must be in conformity with international legal standards and 

obligations.”98  

Both, the scholarship and the practice have evolved and they approach reparation under the 

different conceptions of justice. Teitel has provided genealogy of transitional justice consisting of 

three phases emphasizing the retributory, restorative and development justice models. Phase One 

begins after the Second World War and it is the most recognized for the use of international 

criminal law and the Nuremberg Trials. The legacy of this phase is also that trials reinforced 

accountability, and the concept of universal rights as the basis of the international human rights 

legal system recognized individual rights to seek remedies from the states, organizations and 

individuals. Phase Two came at the end of the twentieth century and the fall of the USSR-the 

Soviet Union, the end of military rule in the South Americas, the end of the apartheid regime in 

South Africa. The legacy of this phase is that it juxtaposed truth to justice, emphasizing rule of law 

for community healing and living together. The crimes committed in South Africa, Chile, Peru, 

Bolivia, Argentina, El Salvador, Guatemala and others, were addressed following the restorative 

justice model and the Truth Commissions were tasked with discovering and revealing past and 

ordering remedies to victims using administrative, state determined reparation payments. Phase 

Three is associated with globalization and we observe the return to international criminal justice 

with the emphasis on international development. Prosecution and other transitional justice 

mechanisms were put in place to address crimes in Bosnia and Herzegovina and Rwanda, the ad 

hoc International Criminal Tribunals for Former Yugoslavia (ICTY) and Rwanda (ICTR) were 

formed, but although victims have been given more visibility as witnesses, reparation programs 

have been lacking. The special courts in Sierra Leone, Lebanon, Cambodia and East Timor have 

focused on addressing the state crimes through criminal justice under their special mandates and 

in 2002, the International Criminal Court has been established as a permanent judicial body 

mandated to prosecute war crimes, crimes against humanity and genocide. In rebuilding post-

conflict societies Africa, Asia and the Pacific, the U.N development strategies considered how 

poverty reduction model can bring sustainable peace.  
                                                
98 See more specifically Guidance note of the Secretary-General: United Nations Approach to Transitional Justice, 
March 2010. Available from: https://www.un.org/ruleoflaw/files/TJ_Guidance_Note_March_2010FINAL.pdf 
[Accessed March 5, 2018] 
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I have used Teitel’s genealogy of transitional justice as a frame to organize the literature 

into three main approaches to victims’ reparation following the retributory (prosecution and 

accountability based), restorative (reconciliation and community relation based) and distributive 

justice models (socio-economic equality and fairness based) and outline the place of victims’ 

reparation in the each of these models.  

 

2.1. Reparation under the Retributive Justice Model 
 

 

Cherif M. Bassiouni, the international criminal law expert has explained that criminal 

law is limited in its reach of justice because it can only ascertain reparation as a consequence 

to the established responsibility for the harm produced.99 Through civil litigation in most of 

Europe, victims of crime as injured persons—civil partae can initiate procedures to recover 

damages. Yet, the importance of criminal prosecution as a way of creating a push for victims’ 

reparation is historically evident.  

Richard M. Buxbaum (2015) has reminded us that the legal history of reparation begins 

with the Nuremberg trials as the most critical moment in the history of evolution of public 

international law. German reparations embody a movement from state-centered to societal and 

individual centered rights and obligations where Jewish plaintiffs have transformed traditional 

international law justifying the concept of direct claims.100 Public international law transformed 

from a state-centric law to the system based on duties, rights and obligations where private and 

public law, domestic and international law bridge the gaps in the jurisprudence. Postwar claims 

against Germany blurred the boundaries between the international public law and domestic 

constitutional law and this was a historic moment when administrative reparation emerged as 

an instrument of justice to repair damages caused to individuals, communities, and also the 

States. Many of the class-action lawsuits were filed in the United States, subsequently triggering 

the inter-state negotiations that resulted in large-scale administrative reparation.101 The German 
                                                
99 M. Cherif Bassiouni, "International Recognition of Victims' Rights," Human Rights Law Review 6, no. 2 (2006). 
100 Richard M. Buxbaum, " A Legal History of International Reparations," Berkley Journal of International Law 23, 
no. Journal Article (2005), A. K. Cairncross, The Price of War : British Policy on German Reparations, 1941-1949 
(New York, NY: Blackwell, 1986).” Berkley Journal of International Law. 314 (23) (2015). 
101 See further in Conference on Jewish Material Claims Against Germany., Annual Report (Conference on Jewish 
Material Claims against Germany.) (New York,: 1955), Michael J. Bazyler, "Emerging Anti-Semitic Themes," Jewish 
Political Studies Review 16, no. 3/4 (2004). See also Michael J. Bazyler and Roger P. Alford, Holocaust 
Restitution:Perspectives on the Litigation and Its Legacy (New York: New York University Press, 2006). See also 
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government has provided as remedy to the citizens of Germany and Eastern European Countries 

who suffered harms and losses during the Second World War,102 the program emerged as the result 

of Jewish survivors and their lawyers mobilizing for abolishing private corporations’ immunity 

and holding them liable for forced labor, robbery and plunder during the Holocaust.103  

Indeed, the Jewish Material Claims Against Germany, Inc. (Claims Conference), 

articulated a need for specific reparation measures that included monetary reparation and 

restitution to individuals, but it also provided avenues for inter-state compensation to fund 

the establishment of the state of Israel.  

As we can recall, German Federal Compensation law had allowed for reparation consisting 

of: (1) Compensation for Life, (2) Compensation for health, (3) Compensation for damages to 

freedom, (4) Compensation for property, assets and discriminatory taxes, (5) Compensation for 

damages to career or economic advancement, (6) Compensation for loss of life or pension 

insurance.104  Under the Claims Conference Protocol No. 1 reparation to individuals was 

administered as compensation programs, relief, and rehabilitation and resettlement funds. From 

1953 to 1987, under the Protocol No. 2, about 4 million people were awarded compensation for 

the loss of property, freedom, and injuries to health. Under the hardship fund, those who emigrated 

from the Soviet Union and lived behind the Iron Curtain have received 5,000 German Marks per 

person.105 Victims additionally sought social security measures in the form of retirement benefits 

and pensions.106 Since 1952, the German government redistributed states and defendants’ wealth 

to injured citizens and paid more than $60 billion in indemnification recognizing Jewish 

suffering and losses from Nazi persecution.107  
                                                
Christian Pross, Paying for the Past : The Struggle over Reparations for Surviving Victims of the Nazi Terror 
(Baltimore: Johns Hopkins University Press, 1998). See also Elazar Barkan, The Guilt of Nations : Restitution and 
Negotiating Historical Injustices (New York: Norton, 2000). 
102 German model as an instance of administrative reparation is also examined in Naomi Roht  Arriaza, "Reparations 
Decisions and Dilemmas," Hastings International and Comparative Law Review 27, no. 2003-2004 (2004). 
103 This is also discussed in Leora Bilsky, "The Judge and the Historian: Transnational Holocaust Litigation as a New 
Model," History and Memory 24, no. 2 (2012). See further Nana Sagi, German Reparations : A History of the 
Negotiations (New York Jerusalem: St. Martin's Press; Magnes Press, Hebrew University, 1986). This was echoed in 
the Interview 5. 
104 Ibid. pp. 403-404. 
105 For more comprehensive list of monetary reparation programs that have benefited civilians, see the report written 
by the Amsterdam International Law Clinic, "Monetary Payments for Civilian Harm in International and National 
Practice,"  (Center for Civilians in Conflict: Recognize, Prevent, Protect, Amend., 2013). 
106 The historic account of victims claims commission is available in Ronald W. Zweig, German Reparations and the 
Jewish World: A History of the Claims Conference (Boulder: Westview Press, 1987).   
107 Michael J. Bazyler and Alford, Holocaust Restitution : Perspectives on the Litigation and Its Legacy. (New York 
University Press, 2005), See also Roy L. Brooks (ed.) When Sorry Isn't Enough: The Controversy over Apologies and 
Reparations for Human Injustice (New York: New York University Press, 1999). Pp: 23-43, 51-81. 
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 Moreover, international trials, the inter-state reparation and political and administrative 

venues to provide reparation to victims created a potential to recognize individuals’ loss of rights, 

personal injuries and horrible, mass harms caused by the Nazi regime. In addition to that, the 

transnational Holocaust litigation had essentially “privatized and decentralized litigation, by 

granting control of the proceedings to victims, and their private representatives—entrepreneurial 

lawyers and nongovernmental organizations—without the filter of national or international 

prosecutorial body. It therefore gave the victims, and in particular their representatives, not only 

more voice, but also more control over the proceedings and the historical story.”108 By bringing 

about inter-state reparation and international development programs that would address pension 

funds and healthcare for victims, as the matter of justice, the processes would essentially establish 

liabilities of multi-national private businesses and state liabilities. The most commonly recognized 

contribution of international criminal law was that accountability could establish individual 

responsibility and recognize victims, organizations and the state of Israel. However, trials provided 

a fragmented view concerning institutional criminal hierarchy and responsibility of the political 

leadership and those who were lower in the criminal hierarchy. Holocaust scholars have found that 

criminal law can only establish individual criminal responsibility and therefore it fails to address 

responsibility of a person or a group for planning and causing it all.  

Atrocities systematically and purposefully perpetrated, institutionally and politically 

endorsed, and bureaucratically enforced by political leadership cannot be adequately addressed by 

local justice and must also be addressed by international law in international courts as they violate 

international peace and security. Dissecting mass atrocities in criminal justice procedures, as Mark 

Osiel explains, can make them “unintelligible in isolation from many other’s actions often distant 

in place and time.”109 Criminal justice’s failure to ensure direct access to victims’ reparation is 

particularly challenging as the perpetrators’ ability to pay in a way that would be proportionate to 

the gravity of crimes they are responsible for has remained doubtful. Criminal law can bolster 

reparation theory as it judges historic injustice.110  

Although the International Criminal Tribunal for Former Yugoslavia heard testimony from 

                                                
108 Leora Bilsky, ‘The Judge and the Historian: Transnational Holocaust Litigation as a New Model’  History and 
Memory 24 (2) 2012. p. 122.  
109 See Mark Osiel, Mass Atrocity, Collective Memory, and the Law (New Brunswick, N.J.: Transaction Publishers, 
1997). More specifically ———, Making Sense of Mass Atrocity (New York: Cambridge University Press, 2009). 
Pp. ix, xi. 
110 Eric Muller, "Fixing a Hole: How the Criminal Law Can Bolster Reparations Theory." Boston College Law Review, 
47, (2006) p. 659.  
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over four thousand witnesses, in considering them as individuals who are not ‘stakeholders’ in 

criminal justice, the ICTY has not allowed them to actively participate in the pursuit of truth and 

justice.111 However, Claire Garbett as argued, retributive institutional structures commonly 

approach victims as “vulnerable” and the “passive objects” of law in need of help and assistance 

under the protective measures.112 Eric Stover and Harvey Weinstein and Nicola Henry have in 

their separate works provided strong empirical evidence that shows how by entering the ICTY 

courtrooms and testifying, Bosnian war victims would experience vulnerability.113 Instead of 

empowering them, criminal procedure would silence them and prosecutors would interrupt 

victims’ testimonies.114 Even though both ad hoc tribunals, the ICTY and the International 

Criminal Tribunal for Rwanda (ICTR) did not provide international reparation venues for Bosnian 

and Rwandan victims, the International Criminal Court (ICC) using an economic model tried to 

provide two types of reparation funds. One is distributed through the Trust Fund for Victims 

(TFV), funded independently through donor States contributions, and the other one is financed 

from the convicted person as the court assists in “locating assets subject to orders of fine, forfeiture 

or reparation which may be used for the benefit of victims.”115 If the responsible individual is 

found indigent, unable to pay, then reparation is paid from the ICC’s Trust Fund.116 

More specifically, reparation under the scope of the Trust Fund for Victims (TFV) has 

implemented the Court-Ordered reparations to provide physical, psychological and material 

support to victims and their families and respond to victims’ interests for justice and reparation. 

The Rome Statute provides the legal basis for victims’ reparation, as restitution, compensation, 

and rehabilitation. Frederic Megret (2010), as he examines different theoretical rationales behind 
                                                
111 The status and role of the victim in criminal justice is also examined in Antonio Cassese, Paolo Gaeta, and John 
Jones (eds.), The Rome Statute of the International Criminal Court: A Commentary, Volume II, (Oxford, UK: 
Oxford University Press). 
112 Claire Garbett, "From Passive Objects to Active Agents: A Comparative Study of Conceptions of Victim 
Identities at the ICTY and ICC," Journal of Human Rights 15, no. 1 (2016). p. 50. 
113 Position of victims as witnesses to international criminal trials is discussed in Nicola Henry, "Witness to Rape: 
The Limits and Potential of International War Crimes Trials for Victims of Wartime Sexual Violence," International 
Journal of Transitional Justice  (2009). Eric Stover and Harvey M. Weinstein, My Neighbor, My Enemy: Justice and 
Community in the Aftermath of Mass Atrocity (New York: Cambridge University Press, 2004). 
114 See also Nicola Henry, War and Rape: Law, Memory and Justice, ed. Jenny Edkins and Nick Williams-Vaughan, 
Interventions (London and New York: Routhledge, 2011). 
115 See Rome Statute of the International Criminal Court A/CONF.183/9 of 17 July 1998 and corrected by process-
verbaux of 10 November 1998, 12 July 1999, 30 November 1999, 8 May 2000, 17 January 2001 and 16 January 
2002. The Statute entered into force on 1 July 2002. and Article 75 stipulates that: the court can upon a motion or 
directly independently determine the scope and character of injuries and order responsible person to reparation to 
victims. 
116 The document is available from: http://www.trustfundforvictims.org [Accessed 28 August 2016] 
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the International Criminal Court’s (ICC) Trust Fund for Victims, writes that criminal justice, 

political, consequentialist approach to transitional justice, practical, social contract, legal, 

humanitarian, moral or welfare, requires the donor states to provide funds on the basis of a moral 

obligation to voluntarily contribute to the TFV even though they are not legally responsible for 

victims’ injuries.117 To alleviate victims’ suffering the ICC has taken an approach of “moral 

solidarity”118 and material support to victims and their families. The ICC has however anticipated 

willing and able victims to take part in justice and have provided them the right to reparation.  

Funded by the donor states and private contributions, the TFV on one hand assists victims’ 

groups in need and on the other, provides access to reparation based on its humanitarian policy, as 

a substitute to reparations and assistance funds for physical and psychological rehabilitation.119 

The fund for services is available to those communities where a large population was subjected to 

systematic abuses and violent crimes and includes funding to support organizations that can 

provide services locally. Such programs supporting local projects have been available in Uganda 

and Central African Republic. The emphasis on individual procedural fairness is not only on 

victims as the court also protects the rights of the defendants and ensures fair prosecution. 

In reparatory justice, the most important part of the process for victims’ recognition is the 

meaning and purposes of liability money.120 The first case of reparation paid by the ICC to 

individuals was recorded in 2014. Germain Katanga, the militia leader was convicted and ordered 

to pay $74,250 as a way of symbolic reparation for material, physical and psychological damages 

and other damages to 297 Congolese victims. Payments in the amount of $250 per person were 

issued to victims and the Chamber of the First Instance II evaluated damages assessing the place 

of crime and where material damages took place and also physical and psychological damages 

assessed at a ‘universal level’ because ‘they relate to interest of humanity.’ Katanga’s financial 
                                                
117 See Frederic Megret, "Justifying Compensation by the ICC," Brooklyn Journal of International Law 36, no. 1 
(2010).  
118 Jos´e Doria et al., The Legal Regime of the International Criminal Court : Essays in Honour of Professor Igor 
Blishchenko : In Memoriam Professor Igor Pavlovich Blishchenko (1930-2000), International Humanitarian Law 
Series (Leiden ; Boston: Martinus Nijhoff Publishers, 2009). See also Frederic Megret, "Justifying Compensation by 
the ICC," Brooklyn Journal of International Law 36, no. 1 (2010), Eva Dwertmann. "The Reparation System of the 
International Criminal Court Its Implementation, Possibilities and Limitations." 2010. 
119 See Eva Dwertmann. "The Reparation System of the International Criminal Court Its Implementation, 
Possibilities and Limitations. Nijhoff eBook titles. Leiden; Boston, Mass:Martinus Nijhoff Publishers. 2010. 
120 Thomas M. Antkowiak, "An Emerging Mandate for International Courts: Victim-Centered Remedies and 
Restorative Justice," Stanford Journal of International Law 47, no. Journal Article (2011), Doria et al., The Legal 
Regime of the International Criminal Court : Essays in Honour of Professor Igor Blishchenko: In Memoriam 
Professor Igor Pavlovich Blishchenko (1930-2000). 
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liability is $1 million, out of a total liability of 3 million for the Bogoro attack in the Ituri district 

of the Democratic Republic of Congo.121 Considering that Katanga is in prison and also indigent, 

Judges asked the TFV to pay the damages on his behalf.  

Even though the ICC has made a step towards a private law model where reparation is 

understood under different conceptions of justice and victims are given a role of the “active agents” 

and as rights holders, the question that continues to be asked is whether victims’ rights confer 

burdens on them, as well as benefits. Do victims’ rights also assume particular notions of victim 

identities? The welfare, solidarity model to approach victims’ reparation, parallel to reparation as 

legal obligation to respond to primary rights violated have raised an expectation that under the 

scope of TFV there could be a legitimate anticipation of assistance, within the limits of the Fund’s 

resources, to ensure victims can cope with the consequences of crime. However, the states have 

no specific obligation towards victims and there is no consistency in victims’ participation. 

Arguably, as the ICC takes a humanity-centered approach to victims’ compensation, grounded 

on the principle of equity and social solidarity122 voluntary financial contributions results in the 

fund being often under-funded. There has been concern the ICC has made a promise of justice to 

victims that might have damaging, long-term consequences for the legitimacy of international 

justice.123  

The most common criticism of the ICC’s TFV reparation model is that it is based on a 

private law procedure parallel to a criminal procedure that, as Liesbeth Zegweld explains, adds to 

victims’ frustration and raises the question of what victims may expect from international criminal 

courts in view of the very same problems they are likely to experience domestically before civil 

courts.124 The question of how the very same legal procedure that already faces many challenges, 

unable to provide sufficient time to review and decide on the civil claim could benefit victims of 

internationally prosecutable crimes has remained unanswered. International law scholars and 

practitioners have shown that although public international law has made significant progress in 

recognizing individuals’ claims for remedies for primary rights violated, international criminal 
                                                
121 The decision is available from: https://ilg2.org/2017/03/29/the-iccs-reparations-decision-in-prosecutor-v-katanga-
part-1/ [Accessed 24 April 2018] 
122 Barry Gerhart and L. Sara Rynes, Compensation: Theory, Evidence and Strategic Implications (London, New 
Delhi: Sage, Thousand Oaks, 2003). p. 123. 
123 Discussion on promises the ICC makes to victims that reparation mechanism is unable to meet is examined in 
William A. Schabas, The International Criminal Court: A Commentary on the Rome Statute. Oxford University Press  
(2010). 
124 Liesbeth Zegveld, "Victims’ Reparations Claims and International Criminal Courts Incompatible Values?," 
Journal of International Criminal Justice 8, no. 5 (2010). p.81. 
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tribunals are limited in recognizing victims’ need for reparation.  

 

2.2. Truth Commissions and Reparation under the Restorative Justice Model 

 

Transitional justice saw a changing attitude towards justice and post conflict recovery at 

the end of the twentieth century with collapse of Soviet Union, military regimes in South American 

countries and abolition of apartheid in South Africa. The emphasis on criminal sanction has over 

the years shifted the focus from prosecution as punishment in response to crime, towards what 

Howard Zehr calls restorative justice—a blend between mediation and restitution, a tool to address 

relationships, responsibilities and obligations and restore communication between all stakeholders 

to heal as a way of achieving justice.125  Transitional justice scholarship and practice have adopted 

the restorative justice approach to victims’ reparation by focusing on the processes rather than the 

values necessary to uphold the justice principles, thus creating culturally specific benchmarks. 

Martha Minow discusses reparation under the restorative justice model, as a way “to help victims 

move beyond anger and a sense of powerlessness.”126 She further recognizes that what is 

important is that victims are also engaged in the process through which they can claim 

recognition and “obtain acknowledgment of the violations and acceptance of responsibility 

for wrongdoing as much as they press for specific remedy.”127  

The process of claiming as Minow recognizes, carries significance. Yet, restorative justice 

concerned with restoring communication to bring reconciliation has become so broad, it goes well 

beyond the idea that reparations are based on the disparity of income, educational opportunity and 

achievement. Kerry Clamp has argued that by adopting the criminal justice restorative model focus 

on reconciling relationships to a post-conflict setting has “made its way from institutions 

responding to crime in settled or industrialized democracies to those responding to mass conflict 

and/or oppression within emerging democracies or transitional states adopting wide range of 

conflict resolution measures to reconcile groups to move forward.128 Moreover, the concern is that 

by transporting the concept of restorative justice from a democratic setting to a post-conflict 

situation, the idea of justice has turned it into a “nebulous concept.” Clamp explains in more details 

what this means: 
                                                
125 Howard  Zehr, Changing Lenses: A New Focus for Crime and Justice (Herald Press, 1990). 
126 Martha Minow, Between Vengeance and Forgiveness. (Boston, Massachusetts: Beacon Press Boston 1998). p. 92 
127 Ibid. p. 93. 
128 Karry Clamp, ed., Towards a Transformative Vision of Restorative Justice as a Response to Mass Victimisation, 
Restorative Justice in Transitional Settings (Routledge, 2016). 
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Notwithstanding the extent of the burgeoning body of literature in the field, restorative 
justice remains a nebulous concept. In broad terms, it centers on the idea that justice must 
involve an effort to address the harm caused by a wrongdoing, and that prosecution and 
penal sanction through criminal courts is not the only, or the best, means to achieve this. 
Rather, victims, perpetrators, and the broader community engage in a dialogue in order to 
identify and address the underlying social and political causes of the off ending act. As a 
concept, this vision appears fairly straightforward, but the specific values, processes and 
elements of restorative justice remain highly contested. One particular point of contention 
is the extent to which restorative justice ought to be seen as a process, as opposed to an 
outcome.129 
 

What is more, by incorporating the restorative justice principles into the transitional justice 

model, the practice has given a birth to the institutions envisioned to foster symbolic reparation 

through healing imagined to happen around truth telling, commemorative visits to the places of 

murder, apologies and amnesty to repair relationships and make a democratic transition and make 

living together possible.130 The idea of reparation as a form of “apologetic justice” as a tool to 

repair social fabric has offered no tangible, monetary remedies to victims and provided an historic 

account with relatively limited costs.131 The concept of atonement essential for an apology to be 

received as genuine, is problematic, as Elazar Barkan finds it, because apologizing is sometimes 

instigated through political pressuring, or “international shaming” to serve a political purpose, thus 

it is not always sincere.132 Genuine acknowledgment of guilt, internal and honest, as David Gray 

explains echoing Carl Jaspers, is imagined to make politicians repent for past injustice. Therefore, 

it can also serve a new political agenda. 133 

Priscilla Hayner (2001) has extensively surveyed national and individual experiences with 

the Truth Commissions in El Salvador, South Africa, Guatemala, Peru, East Timor and Côte 

d’Ivoire, Morocco, amongst others and studied how relationships can be restored.134 The United 
                                                
129 Kerry Clamp and Jonathan Doak, "More Than Words: Restorative Justice Concepts in Transitional Justice 
Settings," International Criminal Law review 12 (2012). p. 342. 
130 Paul Gready and Simon Robins, "From Transitional to Transformative Justice: A New Agenda for Practice," The 
International Journal of Transitional Justice 8 (2014). 
131 Patricia Lundy and Mark McGovern, "Whose Justice? Rethinking Transitional Justice from the Bottom Up," 
Journal of Law and Society 35, no. 2 (2008). 
132 See Elazar Barkan, Reparation: A Moral and Political Dilemma in Jon Miller and Rahul Kumar, eds., Reparations: 
Interdisciplinary Inquiries (New York: Oxford University Press, 2007). p. 3. We also saw this in the ICJ judgment of 
Bosnia and Herzegovina v. Serbia and Montenegro, where Serbia was ordered to apologize for not preventing 
genocide in Bosnia, but this apology did appear to be sincere and thus did not result in atonement. See also Martha 
Minow (1998),  pp.114-117. 
133 David C. Gray, "A No-Excuse Approach to Transitional Justice: Reparations as Tools of Extraordinary Justice," 
Washington University Law Review 87, no. 5 (2010). 
134 Priscilla B. Hayner, Unspeakable Truths: Confronting State Terror and Atrocity (New York: Routledge, 2001). p. 
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States Institute for Peace (USIP) has more recently accounted for over forty such fact-finding and 

reconciling commissions detailing how each of these commissions work.135 Modeled after the 

South African example, Truth and Reconciliation Commissions (TRCs)  are one of the most 

popular transitional justice tools and are expected to offer facts and restore memories to bring 

atonement.136 In South Africa, builders of the constitution initially believed that criminal 

accountability would threaten democracy and criminal responsibility applied to those acts that 

violated the law of apartheid, but the acts permitted under the applicable law were deemed lawful.  

TRC’s aim was political: to make peaceful elections possible and ensure “transparency, 

democracy, and participation as a basis of affirming human dignity and integrity.”137 However, the 

question was whether the needs of the state are the same as the needs of the people who are violated 

individuals.  

Considering this, Mahmood Mamdani wrote that the TRC had been imagined to serve as a 

“special court, convened in the shadow of apartheid law” to “address the legalized exclusion, 

oppression and exploitation of a racialized majority.”138 Yet, with this limitation of how law was 

understood and utilized to restore justice and address the crimes of the past, the TRC was “unable 

to compile a comprehensive record of the atrocities committed by the apartheid regime.”139 On the 

one hand the TRC approached victims’ reparation as a matter of the white population’s right and 

on the other, as a matter of the native population’s customs, thus extending impunity to most 

perpetrators of apartheid.140 To stimulate democracy, it over-relied on collective, symbolic 

reparation measures benefiting a particular group rather than responding adequately to harm. 
                                                
135 The full list of Truth Commissions includes: Germany (1995), Argentina, Bolivia, Chad, Chile (1990), DRC, 
Ecuador (1996), Ecuador (2007), Germany (1992), Peru (2001), Rwanda (1999), Ghana, Guatemala, Haiti, Kenya, 
Liberia, Morocco, Nigeria, Panama, Paraguay, Mauritius, Honduras (2010) Serbia and Montenegro, Sierra Leone, 
Solomon Islands, South Africa, South Korea (2000) South Korea (2005), Timor-Leste (East Timor), Uganda 1974, 
Uganda 1986, Uruguay. The list of Commissions of Inquiry includes: Algeria, Chile 2003, Cote d’Ivoire, Rwanda 
1993, Brazil, Nepal 1990, Peru 1986, Burundi, Sri Lanka, Zimbabwe. Available from: 
http://www.usip.org/publications/truth-commission-digital-collection. [Accessed 22 September 2016]  
136 See more specifically, Paul van Zyl, "Dilemmas of Transitional Justice: The Case of South Africa's Truth and 
Reconciliation," Journal of International Affairs 52, no. 2 (1999). p. 664.  
137 See Alex Boraine, “Truth and Reconciliation in South Africa Amnesty” in Elster, ed., Redistribution and 
Reparation in the Transition to Democracy. (Cambridge: Columbia University, 2006) pp. 309-311 See also Paul van 
Zyl, "Dilemmas of Transitional Justice: The Case of South Africa's Truth and Reconciliation." Journal of International 
Affairs, spring 1999, 52, no. 2.  
138 Mahmood  Mamdani, "The Logic of Nuremberg," London Review of Books 35, no. 21 November (2013), 
http://www.lrb.co.uk/v35/n21/mahmood-mamdani/the-logic-of-nuremberg.  
139 Ibid. 
140 Mahmood  Mamdani, “Amnesty of Impunity” in Max Plessis du and Stephen Pete, eds., Repairing the Past?;  
International Perspectives on Reparations for Gross Human Rights Abuses, vol. 1, Serries on Transitional Justice 
(Antwerpen-Oxford: Intersentia, 2007). pp. 83-118. 
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Although truth  telling and reconciling groups have been considered as a model of what justice 

means,141 For Desmond Tutu, the South African model, which emphasizes restorative justice and 

giving perpetrators’ the option of amnesty, has practically deprived individuals of reparation 

as material recognition for suffering.142   

In 2003, the President Mbeki allocated $85 million to compensate 19,000 victims 

through one-time payment  of $3,900 (that equals about an average annual salary in South 

Africa), but the reports documented the victims find this amount inadequate in acknowledging 

death of family members.143 
The TRCs most common characteristics are that they examine the patterns of abuses rather 

than specific, individual cases. They can function for up to two years then submit reports with a 

summary of the findings usually to state official bodies. TRCs most often aim to collect facts and 

explain what happened in order to respond to victims need to know the truth and provide a narrative 

of institutional liabilities. They are expected to help establish a culture of accountability that may 

result in possible reforms that would stimulate reconciliation and minimize risks of conflict over 

the past.144 Even though the idea of truth telling as a form of justice is specifically based on the 

Christian idea of atonement, it has been applied as a transitional justice tool worldwide, thus 

operating as a “universal” justice concept.145 What has been needed is a shift from perpetrators’ 

immunity, truth telling and reconciliation, towards victims’ justice and providing access to 

remedies that would signify a tangible recognition for community responsibility and restoring 

norms by providing reparatory and corrective justice. This approach as Clamp and Doak have 

suggested, carries “a danger that over reliance of symbolic measures at the expense of material 
                                                
141 See for instance: Martha Minow, Between Vengeance and Forgiveness; Facing History after Genocide and Mass 
Violence (Boston: Beacon Press, 1998). This is also discussed in Jennifer J.  Llewellyn and Daniel  Philpott, eds., 
Restorative Justice, Reconciliation, and Peacebuilding (Oxford University Press, 2007). 
142 Jon Miller and Rahul Kumar, Reparations: Interdisciplinary Inquiries (Oxford University Press, 2007). p. 12 
See also recent demands by Khulumani Victims’ Support group and land restitution seekers, reparation demands that 
come outside of the TRC scheme. The International Centre for Transitional Justice, “Ignoring Cries for Justice, South 
Africa Fails Victims of Apartheid-era Crimes” 1/07/2013. Available from: https://www.ictj.org/news/ignoring-cries-
justice-south-africa-fails-victims-apartheid-era-crimes [Accessed 29 August 2016]  
143 This was reported in New York Times in the article titled “South Africa to Pay $3,900 to Each Family of 
Apartheid Victims”  by Ginger Thompson. April 16, 2003. 
144 Ibid. 
145 Stephen J. Pope, The Role of Forgiveness in Reconciliation and Restorative Justice: A Christian Theological 
Perspective in Restorative Justice, in J. Jennifer; Philpott Llewellyn, Daniel, ed., Restorative Justice, Reconciliation 
and Peacebuilding (New York: Oxford University Press, 2014). p. 183. 
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measures may result in injuries and harm appearing to belittle or even add to the harm and suffering 

experienced by victims.”146 

The question of what symbolic reparations such as truth-telling and atonement as collective 

measures can do in response to recognizing victims’ suffering and how a restorative approach to 

justice focused on living together can provide the right form of recognition to citizens whose rights 

were violated has become an important one. Roy Brooks in his edited volume has provided a 

selection of articles treating reparation and settlements as different concepts: reparation can be 

individual payment (compensatory), or a collective community rehabilitation (rehabilitative) form 

of justice embodying atonement and remorse, while settlement as a negotiated payment does 

not.147 This work, as a collection of historic examples examines the Nazi persecutions, the 

American racism, the South African apartheid, the Japanese abuse of women as special targets of 

sexual violence to demonstrate how in each case the claims were asserted. The study suggests that 

there is a “canonization of sentimentality” and it emphasize the difference between the reparation 

and settlement, “blood money” and the “atonement money,” suggesting that there is value in 

victims’ use of courts in pursue of redress.  

Even though the symbolic reparation model offers testimonies, establishes facts and 

stimulates group reconciliation, it is criticized for providing ‘cheap justice’ risking to belittle, or 

even add to the harm and suffering experienced by victims. Yet, we continue to see transitional 

justice practitioners reinforcing the model of fact finding, truth telling and living together.148 The 

concept of restorative justice has remained an important element of transitional justice practice. 

Moreover, the United Nation Security Council has also promoted the idea of TRCs as a pillar of 

transitional justice and assisted in establishing the official inquiries in Kenya (2008), Liberia 

(2005), Timor-Leste (2005), the Solomon Islands (2008), Burundi, Côte d’Ivoire, Nepal and 

Uganda.149  

This idea of truth telling and reconciling as a model of cheap justice resonates in the 
                                                
146 Kerry Clamp and Jonathan Doak, "More Than Words: Restorative Justice Concepts in Transitional Justice 
Settings," International Criminal Law review 12 (2012) pp. 353-354. 
147 Roy L. Brooks, ed., The Controversy over Apology and Reparations for Human Injustice: When Sorry Isn't 
Enough (New York University Paperback, 1999).pp, 8-9. 
148Anthea Elizabeth Roberts,"Traditional and Modern Approaches to Customary International Law: A 
Reconciliation," The American Journal of International Law 95, no. 4 (2001). See also Manfred Berg and Bernd 
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Balkans. Kosovo Albanians have reportedly experienced pressure by international development 

and non-governmental organizations to participate in such ‘reconciliation’ programs, but victims 

of the Serbian abusive regime consider this inappropriate and some responded explaining that 

Kosovars “do not do reconciliation.”150 Serbia complied with the international pressure and created 

one, but there is no evidence that the TRC brought Serbia any closer in facing its past through an 

official inquiry that required opening state security files and sincerely accepting Serbian 

complicity in genocide committed through the Yugoslav National Army and Serb political 

leadership in Bosnia and Herzegovina.151 Instead, local media reports show that Serbia continues 

to embrace and celebrate its war criminals, offering no evidence of sense of shame or remorse, 

thus putting in question what truth and reconciliation can really do in the aftermath of mass 

violence.152 Bosnian victims have repeatedly rejected establishing Truth and Reconciliation 

Commission, explaining that they do not share the idea that truth telling restores justice. Yet, the 

pressures to establish the Commission have persisted over the years.153 The most recent attempt 

has resulted in tentative agreement between governments to establish The Coalition for RECOM 

between Bosnia and Herzegovina, Kosovo, Macedonia, Montenegro and Serbia.154 The 

international effort to create democracies using restorative post-conflict justice models, does not 

always respond to victims’ idea of justice.  

 

2.3. Social Development and Reparation under the Distributive Justice Model 

 

Transitional justice is a discipline and practice that embraces differing conceptual 

understanding of what justice is, how it is supposed to be achieved and what it is supposed to do. 

Rosemary Nagy explains that even though a body of customary international law and normative 

standards operate in a three dimensional, local, national and global landscape, transitional justice 

has evolved into a global project and a “well established fixture on the global terrain of human 
                                                
150Electronic Correspondence with Bronwyn Jones, former ICTY spokesperson for the Media and Outreach Office in 
Kosovo and Macedonia.  September 20, 2017, 2:51am.  
151 The argument outlining political pressure the ICTY has faced was made in Florence Hartmann, Mir I Kazna; Tajni 
Ratovi I Medjunarodne Politike I Pravosudja (Sarajevo: Buybook, 2008). The authors outlines political pressures that 
the ICTY has faced.  
152 Dejan  Anastasijevic, "Serbia Has No Shame Now About War Crimes," Balkan Instight 2017. 
153 International Center for Transitional Justice (ICTJ) states: “There have been several failed attempts to form a truth 
commission, and Bosnia is central to the current initiative to establish a regional truth-seeking body, REKOM.” 
Available from: https://www.ictj.org/news/twenty-years-bosnia-struggles-reckon-past [Accessed 26 August 2016] 
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rights.”155 She explains: “there also appear worrisome tendencies of the international community 

to impose ‘one-size-fits-all’, technocratic and decontextualized solutions.”156 It is no longer 

possible to discuss transitional justice programs without acknowledging the political push for civil 

and political liberties and the economic push for private property and free market economy model 

that emphasizes development as a global policy that presents no challenge to Western neoliberal 

supremacy.  

By the same token, Tourme-Jouanet has explained, today we can observe a conceptual 

confusion in terms of how we understand international development.157 The post-World War Two, 

Keynesian international multi-lateral economic model provided a notion of development as growth 

and free trade as the major means to close the gap between developing and developed world and 

achieve greater social objectives, has lost the focus on economic equality.158 Today, it is simply 

expected that free market alone would bring development.  

What is expected of transitional justice is to reaffirm and establish the synergy between 

law, human rights and economic development to build a just society.159 However, development 

measures such as voluntary state contributions to aid post-conflict development based on 

affirmative justice model, Rama Mani thinks, and Caitlin Fitzerald, echoes, do not always 

translate to the idea of addressing class inequality and restoring individuals’ economic, social and 

cultural rights understood as a legal concept.160 Economic, social and cultural rights are secondary 

to civil and political rights, which are in turn considered to be essential for sustainable and 

‘positive’ peace.161 
                                                
155 Rosemary Nagy, “Transitional Justice as Global Project: Critical Reflections.” Third World Quarterly, 29, (2008) 
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Freedom," Critique: A Worldwide Journal of Politics, no. Fall (2010). 
161 This was also discussed in Zinaida Miller, "Effects of Invisibility: In Search of the 'Economic' in Transitional 
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Poverty and the violation of economic, social and cultural rights cannot be addressed 

under the same conceptions of justice. However, as Louise Arbour suggests, truth and 

reconciliation commissions have traditionally focused on examining violations of civil and 

political rights whereas violations of socio-economic rights have not been systematically and 

adequately addressed.162 Therefore, the concepts of poverty and socio-economic rights are 

often confused and subsequently, economic, social and cultural rights stripped from the context 

of political and legal obligation. The concern is that addressing the systemic forms of structural 

injustice to establish a link between social justice and post-conflict economic restructuring can 

overwhelm the limited capacity of transitional justice.  

Global market integration has serious consequences for the most vulnerable groups 

considering the impact of social injustice, resource exploitation and corruption on a changing 

society.163 Institution building, political redesign to bring electoral democracy, neoliberal 

economic reforms, human rights and rule of law system result in a system that is consistent with a 

neoliberal economy. The consequences are that such a system restricts national social justice 

programs and also brings growing class inequality that most marginalized population feels the 

strongest. The post-conflict and subsequent structural changes bring a system where 

economic, social and cultural rights are secondary to civil and political rights. 

Regarding this, Rama Mani thinks reparation should be approached from the point of social 

injustice,164 where “economic or resource-based inequalities” had been the cause of past conflict. 

Henceforth, instead of accountability and prosecution of “the handful of individual perpetrators”165 

reparation166 should consider the “mechanical root causes” of past violence.167 That way, 

reparation should offer “an alternative legal framework” and “counter-hegemonic ideology” to 

political and “economic models, especially in that it converts development into a social justice 
                                                
162 Louise Arbour, “Economic and Social Justice for Societies in Transition.” International Law and Politics, 40,  
(2007). p. 26. 
163 See more specifically,  Lars  Waldorf, "Anticipating the Past:Transitional Justice and Socio-Economic Wrongs," 
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166 See also Zinaida Miller, 'Effects of Invisibility: In Search of the 'Economic' in Transitional Justice' The 
International Journal of Transitional Justice 2 (2008) p. 266. 
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issue.”168 State should re-assert its legitimacy by progressively squeezing “armed combatants, 

warlords, and other spoilers out of picture.”169 

Lisa Laplante and Zinaida Miller in their separate examinations of transitional justice 

framework have suggested that a part of its paradigm should be dismantling structural inequalities 

as a likely cause of the conflict, proposing that structural inequality cannot be addressed 

simply by using only a normative, rights based ‘individualistic’ and legalistic approach to 

crimes, widely shared amongst many scholars.170 Although reparation for violations of civil 

and political rights are commonly emphasized, those of socioeconomic rights are not.171 In Rama 

Mani’s words: “It is important for the fields of TJ and development to join forces here to establish 

a new standard. Just as presidents, dictators and warlords have been forcibly made accountable for 

their war crimes, they also should be made accountable for the economic crimes and corruption 

that facilitated their perpetration of war crimes. While such accountability is the exception today, 

and only possible through the dogged determination of civil and criminal lawyers at great cost, it 

should become the norm.172   

As Dustin Sharp notes, favouring civil and political rights over economic and social 

rights supports the state and individual and corporation, modern, legal and secular, 

community, group, political and religious.173 By the same token, dichotomies between civil 

and political and social, economic and cultural rights and oppositions remain at the core of 
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only possible through the dogged determination of civil and criminal lawyers at great cost, it should become the norm 
Rama Mani, Ibid. p. 259. 
 



 
 

66 

human rights and transitional justice practice.174 Arguably, economic systems and resource-

based, structural inequalities should be addressed broadly as the “mechanical root causes” of past 

violence.175 Following this approach, the underlining structural inequalities are an identity 

injury and distribution problem.  

Owing to the fact that justice is an inherent part of development, Pablo De Greiff 

argues that poverty, inequality and “social capital” should be addressed as a matter of “moral 

obligations” to address abuses of the past, as they have profound effects on current and future 

societal development and rule of law because “systematic rights violations undermine agency 

and social capital or civic trust.”176  As a result, “redress and prevention as the question of 

agency and ‘social capital’ are both “important from a development perspective.”177 Both 

transitional justice and development are considered equally important components of the 

same goal—social transformation where democratization (as the dominant approach to 

reconstructing post-conflict societies) has become essential for lifting and opening developing 

economies towards the international financial system, foreign investment and global trade.178 For 

De Greiff, human capital-the term that describes shared values and trust between people, is 

what makes them work together. Money offered as reparation is a part of the political processes 

where money represents a reflection of relationships between individuals, collective as political 

community, and State. Through money, victims’ recognition becomes “both a condition and a 

consequence of justice.”179  In this political process, it is essential “to recognize individuals as 

citizens it is necessary to recognize them not only as members of groups (as important as this might 

be), but also as irreplaceable and un-substitutable human beings” and “peculiarities of his or her 

chosen life”—the person’s agency.180  Victims’ become “not only the subject of his or her own 

actions, but also the object of the actions of others.”181  Lack of reparation as a form of a societal 
                                                
174 The discussion on normative confusions between civil and political rights and economic, social and cultural rights 
as a structural problem is discussed in Evelyne Schmid and Aoife  Nolan 'Do No Harm'? Exploring the Scope of 
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recognition deprives individuals “of the sort of consideration which is owed to whoever is 

negatively and severely affected by the action of others.”182  Lack of ‘parity’ in this process denies 

a persons’ sense of agency. 

The concept of human capital is a part of the development studies parlance. The United 

Nations in its’ Impact 2030 discusses a plan for ‘sustainable development’ and global economic 

growth in relation to the investment in human capital. However, it can be argued that in a 

contemporary global society, development measures as a method of restoring social justice do not 

consistently translate to restoring individuals’ freedoms and economic, social and cultural rights 

as a legal concept.183 Conceding the point, the emphasis on agency understood as human capital-

the potentiality to be economically productive, Amartya Sen explains, translates the essence 

of human life into economic values. These are contradictory terms. Instead, Amartya Sen 

proposes the emphasis should be on development as freedom and human abilities to lead the 

kinds of lives they value and enhance the real choices they have. Amartya Sen instead uses 

the term human capability suggesting that we should rethink the idea of development in 

relation to human substantive freedoms and abilities to be who they want to be and do things 

they want to do.   

What this means is that justice’s theoretical boundaries require a deeper understanding of 

the particularities of socioeconomic ideologies, growing inequalities and the level in which public 

can participate in major policy decisions and make free choices in a post-conflict situation. The 

process through which power is distributed and how the ruling political forces can entrench 

themselves should be examined against human ability to seek repair for injuries and lead free lives. 

As Carothers rationalizes, there should be a scholarly consideration of how the neoliberal 

processes and the type of socioeconomic reforms that significantly affect pension reform, labor 

law reform, antitrust policy, banking reform, and tax reforms impact human capability, particularly 

in the post-conflict situations.184  

The whole generation of those post-conflict, democracy aid programs is now based on the 

internationally created institutional “checklist” consisting of “judicial reform, parliamentary 

strengthening, civil society assistance, media work, political party development, civic education, 
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and electoral programs.”185 Such democracy-building paradigm in some cases “fits well—in the 

small number of clearly successful transitions” but further work might be needed to consider 

instances where it did not fit and why: in Europe, Asia, Middle East and Africa, western liberal 

idea of democracy, political economy were transplanted through hybrid legal systems expected to 

change these ‘fallen’ societies and their existing normative orders, but with little consideration in 

regards to long-term, wider impact of such policies.  

In conclusion, when providing victims’ justice, international criminal trials alone are 

limited, yet expected to achieve to justice by addressing criminal behavior through individual 

prosecution to achieve post-conflict reconstruction goals ascribed to it. Truth Commissions, 

although a commonly used tool for a societal post-conflict reconstruction, offer little clear 

understanding of what these quasi-legal bodies can do and what impact they have on both victims 

and the society. Development measures focusing on structural inequalities, fail to fully recognize 

the groups subjected to mass harms and the character and the scope of crimes individuals have 

experienced. 

As Milhaupt and Pistor explain democratic liberalization and global free market expansion 

are the structural and normative changes that strongly influence one another and yet, the 

economists have not been sufficiently engaged in shaping the understanding of post-conflict, 

transitional justice processes.186 As neoliberalism hands over national economic resources and 

responsibility to the corporate hands, the governments in Bosnia and Herzegovina, Kosovo, Iraq, 

Afghanistan and others would be removed from the economy, yet expected to ensure social justice. 

Discussion about the impact of neoliberal processes on the idea of citizenship and human 

capabilities to restore agency and lead free lives, and how legal reforms such as changes in the 

electoral systems, economic structural changes state and birth of civil society and privatization and 

deregulation processes impact citizens’ rights is still missing. Considering this, Alex Jeoffrey 

reminded us, ‘democratization’ and neo-liberal transformations go hand in hand and the 

transitional justice peace building and rule of law programs to aid ‘failing’ states  through 

internationally supported ‘projects’ that bring about the rise of ‘civil society’ should be approached 

as political transformations that also face push factors resulting in neo-liberal restructuring of state 
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economy.187  Yet, these processes are often studied in disconnect.  

 

3. Money as a Signifier of Social Relations and Potentiality of Money to Recognize 

To understand what meanings money have in reparatory, corrective justice and civil 

litigation processes, we first have to examine subjective and social meaning of money and its 

ability to translate non-material things into economic worth, status recognition and power. Money 

is an instrument to facilitate trade, convenient means to establish trade. Emile Durkheim in the 

Elementary Forms of the Religious Life reminds us, as Russell Belk and Valerie Wallendorf have 

acknowledged, in a contemporary consumer society, money instills meaning and it is worshiped, 

admired,  feared, deified and treated with the highest respect, much like religion. Money, in 

sociological terms is therefore considered sacred. As a social representation of relations and 

objects and a meaning-making agent, has abstract value that reflects personal and social 

relationships and personal and social worth.  

Indeed, Georg Simmel and Marcel Mauss have written that money as a representation of 

social life expresses reciprocity in relationship between the one who gives (credits) and the one 

who receives (taking on the burden to return). In a non-monetary economy, gift would signify an 

obligation to give an equal worth back. This obligation to reciprocate came from the morality and 

practice of exchange that emerged from similar institutions that in our own societies have provided 

foundation to the institutions of law and economy.188  Gifts signify direct relationship between the 

person who gives and the person who receives, while in money economy it is as an intermediary 

to those personal relationships, as money distances them. As Michael Sandel writes, “[t]he more 

things money can buy, the fewer the occasions when people from different walks of life encounter 

one another.”189 Class mixing is lost throughout society  and affluent people and people of modest 

means live separate social lives, sharing almost nothing, in a society where everything is for sale. 

190  

In the money economy, money assumes its meanings depending on how it is used and 

relationships it represents: as an instrument of trade, money is a ‘symbolic token’ or ‘media of 
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interchange’ with limited integrative functions, as a symbol of worth and neutral intermediary of 

a rational, impersonal market, money is able to express economic relations between the objects in 

the abstract and quantitative terms. Although it “affects economy and society by offering a new 

range of distinctive interventions, comparisons, and valuations,” money does not have a value in 

itself. Bruce Carruthers adds that society shapes how that range of those valuations is utilized in 

money and what people would do with it.191  Thus, money as a token “a medium of exchange, store 

of value, and unit of account” represents “an institution” with many alternatives. Indeed, money 

has utilitarian properties, but it also translates processes necessary to get from what is valued to 

that cash value and these translations are made every day.192 

As Simmel has explained and Vivienne Zelizer and Bruce Carruthers have echoed, there 

are different kinds of monies that differentiate “free money” received as a gift from “blood money” 

given to escape prosecution. Bribe money to pressure victims into silence is different kind of 

money from “dirty money” paid from criminal activities. In Islam and Judaism money believed to 

come from the interest rates is also considered bad money. Even though we translate meaning of 

money using cultural symbols that represent social life to communicate a wide range of relations 

and practices, many people rarely stop to consider how this works and why we do this. The essence 

of money lies in its constant movement and the fact that “it will be given away.” 193 As a social 

neutral intermediary, money is able to communicate information and meanings much like 

language—it is “as a kind of ultimate signal” offering the significance and meaning to the 

“physical and social objects of the world.”194  Similarly to language, money communicates the 

exact symbols it embodies; it signifies the value and characterizes social objects—to which people 

further attach “strings and labels.” 195   

Social relations constitute the essential character of money, but the non-economic aspect 

of money in the contemporary context of a globalized free market economy has not been much 

researched. Echoing Habermas, Vivian Zelizer explains that “money is the medium by which the 

economic system ‘colonizes’ the world of routine social life, irrepressibly and systematically 

undermining ‘domains of social action dependent upon social integration it symbolizes and 
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“exemplifies relationships without entering into them.”196 The most significant characteristic of 

money is that in addition to being a sign of labour relations, income, wealth and a commodity, 

money represents capitalist activity. As such, Max Weber explains, money is not some sort of 

‘neutral veil’ to be used in the economic theory, draped over exchange ratios of commodities, but 

a key and very powerful tool in a social struggle. Prices are only an expression of this struggle.197  

Money also offers a possibility of different kinds of calculation that makes the concept of 

money particularly intriguing as it defines our standing in a society and therefore it controls our 

lives. As Adrian Furnhnam reminds us; it dictates how and where one would live, who would be 

his or her “friends and associates and what types of social activities one would be engaging in.”198  

Nancy Folbre and Julie Nelson have further argued that in the world of commodities “produced at 

least cost and sold to the highest bidder,” money oversees and negotiates all aspects of daily life, 

including personal and family affairs. As an essential component of social realities, money as an 

instrument of market relations regulates services, including healthcare, childcare, education and 

others.199 In the hands of the law, money measures, rationalizes and recognizes personal injuries 

in socially and culturally appropriate ways.  

As Michael Walzer explains, money translates processes necessary to get from what is a 

valued thing to the cash value and these translations are made every day.200 Much like language, 

money is able to participate in the new normative orders and communicate, shape social identities, 

relationships and attach new meanings to processes, values and outcomes.  This complex process 

in which we individually and collectively assign different meaning to different kinds of money 

based on their future use or source, Zelizer has named the process of “earmarking.”201  

Our societies therefore distinguish between real rights, personal rights and between things 

and persons and this  separation is essential for distinguishing obligations and services that are not 

free, from gifts that are free.202 Money gives special meaning to every day relationships and the 

types of expectations people attach to money would embody different types of representations, 
                                                
196 David Frizby, ed., Simmel Georg: The Philosphy of Money (London & New York: Routledge, 2005). (Simmel, 
1978, pp. 427, 125) 
197 Max Weber, The Protestant Ethic and the Spirit of Capitalism. (Penguin Classics, (1978, 2002). pp. 72-108. 
198 Adrian Furnham, The New Psychology of Money (Routledge, 2014). p.193. 
199 Nancy Folbre and A. Julie  Nelson, "For Love or Money-Or Both?," Journal of Economic Perspectives 14, no. 4 
(2000).  
200 Michael Walzer, Spheres of Justice: A Defense of Pluralism and Equality  (New York: Basic Books Inc, 1983). 
201 A.Viviana Zelizer, The Social Meaning of Money: Pin Money, Paychecks, Poor Relief and Other Currencies 
(New York: Basic Books, 1994). p. 47 
202 Ibid.  
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suggesting that “we assign different meanings and designate separate uses for particular kinds of 

monies” and therefore as Zelizer reminds us, it should be considered that “[n]ot all dollars are 

equal.”203At the level of “organizational budgets and earmarking”, she writes, money operates with 

many strings and labels attached. Moreover, we attach different meaning to the social objects 

where money, depending on the types of relationships can be understood in many different 

ways.204 Karl Marx, as Belk and Walldorf have noted, explains that in a capitalist society money 

can transform from good into evil or from evil into good, a characteristic granting it sacred status. 

More specifically Belk and Walldorf  explain: 
Law and economics see money as merely a profane commodity. However, like those who 
claim there is no universal money, we see the survival of sacred meanings of money in 
contemporary Western society.  
 

This transformation of money becoming sacred, is particularly evident in cases where the goal is 

prestige.  

As Hensler explains echoing Simmel, for many people measuring the worth of human 

emotional and physical loss, particularly in response to serious criminal offences, money is 

understood as “morally reprehensible.”205  Yet, money is usually accepted by victims as a way to 

recognize human injuries. Therefore, Julius Berman, the chairman of the Jewish Claims 

Conference when asked what is the meaning of money for Jewish victims, recently said: thousands 

of people who had experienced trauma of losing their parents during the World War Two, or losing 

their childhood to the Nazis as a group, even now “sixty years after, deserve recognition.” 206  For 

victims, reparation “has never been about the money”, it “was always about recognition.”207 

Money, in other words would transform from profane into special, a signifier of state’s recognition 

and a symbol of acknowledgment that victims are not merely given a symbolic token, a gesture, 

but that monetary reparation is “a commitment backed by material support.”208    

                                                
203 See more specifically A. Viviana Zelizer, "Social Meaning of Money: Special Monies," The American Journal of  
Sociology 95, no. 2 (1989). p. 343. 
204 A.Viviana Zelizer, The Social Meaning of Money: Pin Money, Paychecks, Poor Relief and Other Currencies 
(New York: Basic Books, 1994). p.11 
205 R Deborah Hensler, 'Money Talks: Searching for Justice through Compensation for Personal Injury and Death' 
53(2003-2004) Depaul Law Review  pp. 417-454. 
206  Melissa Eddy, 'For Germany, Payments Are About Responsibility; for Jews, Recognition', New York Times 16 
November 2012 <http://www.nytimes.com/2012/11/17/world/europe/for-germany-payments-are-about-
responsibility-for-jews-recognition.html?_r=0>. 
207 Ibid. 
208 Ibid. 
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4. Conclusion: Victims’ Justice in 21st Century and Reparation Money in Post-Conflict 

Situations 

  

 Understanding of the role and meaning of reparations has significantly progressed in the 

last fifty years. However, some missconceptions still remain. First, as Claire Moon has noted, 

transitional justice scholarship considers reparation based on “the idea that state reparation benefits 

victims of atrocities by acknowledging […].”209 Moon writes, that in the case of Argentina, the 

politics of money were centered about the source of money being distributed through junta’s 

drafted laws on reparation, perceived as a way to “administer and control social suffering” but also 

to alleviate it.210 Madres considered money as inappropriate because for them money symbolized 

the “extension of the crimes of the junta.”  Accepting this money meant accepting the version of 

history proclaiming that a missing relative disappeared for ‘political, terrorist’ activities and thus 

had been ‘legitimately’ killed.211 Moon points out that refusing money was about offering 

“alternative politics of memory” and for victims in Argentina this was a way of keeping the past 

alive “because reparation constituted a form of forgetting.” 212	 

While	transitional justice scholarship studies reparation methods, it assumes that victims 

would accept any kind of money. Yet we continue to lack deeper understanding of how 

administrative reparations exactly benefit victims, what meanings victims of mass atrocities attach 

to money, what monetary payment really signifies and what it does. Scholars of law found that 

victims attach significance to the process of claiming, recognizing potentiality of money to drive 

political and social processes through which victims seek recognition and some type of change.  

As Belk and Wallendorf (1990) have explained, it is through the process that money can be 

transformed to either good or evil.213 Similarly, Jaime E. Malamud‐Goti Lucas Sebastián Grosman 

reminds us, the “torts approach can serve the goal of restoring victims' dignity by emphasizing 

their individuality. But, also here, it is not necessary that all lawsuits be successful, or even that a 

large number of cases reach the courts, for this effect to obtain. What is important is that the option 
                                                
209 Claire Moon, “Who'll Pay Reparation on My Soul? Compensation, Social Control and Social Suffering.” Social 
and Legal Studies, (21), 2012. Pp.187-98 
210 Ibid. p. 188 
211 Id. p. 195 
212 Claire Moon, 'Who'll Pay Reparation on My Soul? Compensation, Social Control and Social Suffering' (2012) 21 
Social and Legal Studies 187.	
213 W. Russell Belk and Melanie Wallendorf, "The Sacred Meanings of Money," Journal of Economic Psychology 11, 
no. Received March 28, 1989; Accepted December 1, 1989 (1990). 
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should exist, even if the reasons discussed throughout make it improbable that most victims will 

actually choose it. Choosing is an important—probably the most important—way of emphasizing 

one's individuality. The positive consequences of leaving some room for choice should therefore 

not be undervalued.”214 Thus, judicial reparation is not always available as an option nor is it given 

as much scholarly focus although, but as Grosman and Malamout Goti have noted, it should be 

available as an option.215 There have been few studies of what reparations have meant for victims 

who survived historic injustice and mass atrocities and what money represents in post-conflict, 

corrective justice. Those that have, have been focused on administration of reparation by the state 

rather than on victims’ justice claiming processes.   

History shows that States rarely volunteer to pay for historic injustice or civil damages. As 

Alfred L. Brophy has pointed out, lawsuits are often the signifiers of social change and in the 

United States they emerge at the beginning of movements (when people turn to courts to work out 

their claims and to gain statements for their rights), and also at the end of them (when other 

methods have failed).216 Reparation movements through lawsuits therefore offer a type of relief 

even when very few have been successful. For instance, slavery reparation claims continue in the 

United States, although the litigation hurdles have become very high.  

Case studies examining reparatory justice in Chile, Peru and Argentina show evidence that 

money as a signifier can acknowledge, disappoint or trivialize victims’ injuries. For instance, the 

Truth Commission in Chile in principle recognized the families’ of disappeared and killed victims 

right to reparation by assessing pension benefits, the Truth Commission in Peru recognized 

economically vulnerable indigenous groups the victims of disappearance and killing because they 

were historically marginalized, thus distinguishing between killing and historic marginalization 

that should be addressed through institutional reforms rather than reparation. Although in both 

cases victims have objected to the ‘monetization of justice’ perceiving administrative reparation 

programs as “blood money,” trivializing justice through state payments, the Truth and 

Reconciliation Commission was fathomed successful in converting “development into a social 

justice issue” and that way counter the hegemonic economic models and empower the 

                                                
214 Sebastian Lucas Grosman and Jamie E. Malamud-Goti. "Reparation and Civil Litigation." In The Handbook of 
Reparations, ed Pablo Greiff de. (Oxford Scholarship Online, 2006), p.555. 
215 Sebastian Lucas Grosman and Jamie E. Malamud-Goti. "Reparation and Civil Litigation." The Handbook of 
Reparations, ed Pablo de Greiff. (Oxford Scholarship Online, 2006). 
216 Alfred L. Brophy, Reparations:Pro & Con (Oxford; New York: Oxford University Press, 2006). p. 97 
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disenfranchised groups.217 Ludi Regula offered a critical approach to  reparation in Peru explaining 

that the administrative programs in fact procedurally failed Peruvian victims, particularly those in 

rural areas because the payments were delayed and could not distinguish victims from ordinary 

citizens to whom the state is indeed obliged to provide services and entitlements.218 Such money 

is the embodiment of peoples struggle for citizenship. Finally, in Argentina, the families of the 

disappeared, Madres de Plaza de Mayo refused money when offered to them. Whereas the 

Argentinian government considered money as a way to “administer and control social suffering,” 

victims’ families considered it inappropriate in the political context. Such money understood as an 

extension of the junta’s laws and accepting it would mean accepting the dominant version of 

history that their relatives were ‘legitimately’ killed for being ‘political, terrorists.’219 In the case 

of the Madres, the meaning of money is understood as a reflection of the political struggle and the 

demand to accept liability for deaths during military dictatorship. Money has become a political 

tool to negotiate an “alternative politics of memory.”220 Such money was unacceptable.  

Therefore, as Rami Mana reminds: “We cannot divorce criminal violence from social 

injustice, from the rising inequality, discrimination and economic stagnation that breed despair on 

one side and stoke intolerance on the other. We must be deeply concerned with how the patterns 

of violence that emerge during conflict rapidly become endemic and normalized in a post conflict 

society.”221 Through a political action of organizing to disrupt the patterns of violence, money 

offers a sense of agency and stands for self-sufficiency, independence and power, giving a new 

tone to the discussion about past, present and future.  

By building on the scholarship that contemplates reparation theory and practice, this study 

uses the case of Bosnia and Herzegovina to provide empirical evidence and critical analysis of 

how people who initiate civil litigation in a post-conflict situation, adopt to legal culture to claim 
                                                
217 Lisa J. Laplante, "Outlawing Amnesty: The Return of Criminal Justice in Transitional Justice Schemes," Virginia 
Journal of International Law 49, no. 4 (2009). pp.350-351. See also Lisa J. Laplante, “Truth with Consequences: 
Justice and Reparations in Post-Truth Commission Peru.” Human Rights Quarterly 29(1) December 2008. More 
generally, discussion on diagnosing violations of economic, social and cultural rights as the root causes of a conflict 
is examined in Lisa Laplante, “Transitional Justice and peace building: Diagnosing and addressing the socioeconomic 
roots of violence through human rights framework.” International Journal of Transitional Justice, Vol 2, 331-355 
(2008).   
218 Regula Ludi, "The Vectors of Postwar Victim Reparations: Relief, Redress and Memory Politics," Journal of 
Contemporary History 41 (2006). 
219 Reparation as a  political tool to regulate social suffering is discussed in Claire Claire Moon, "Who'll Pay 
Reparation on My Soul? Compensation, Social Control and Social Suffering," Social and Legal Studies 21 (2012). 
Vol. 21, Issue 2 (2012). P. 195. 
220 Ibid. 
221 Rama Mani,. Editorial: Dilemmas of Expanding Transitional Justice, or Forging the Nexus between Transitional 
Justice and Development. The International Journal of Transitional Justice, 2, 2008, p. 259. 
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justice and assign symbolic meanings to money as a signifier of acknowledgment for status and 

class injury. I build on legal studies examining moral economy of money to investigate how in the 

aftermath of a genocidal war in Bosnia and Herzegovina, money and law have morphed into the 

main political vehicle to restore dignity and how by collective, organized political and socio-

economic participation, victims seek to confront the past and independently claim remedies to 

restore citizenship. The study proposes that in the in the hands of the state, courts used to be the 

dominant means of social justice in former Yugoslavia. However, with the fall of socialism and 

with post-war political, economic and social transformative processes in Bosnia, civil courts are 

used as venues to show the scale of individuals’ injuries. As society attempts to move forward 

without offering remedies in recognition of past, the relationship between individuals (understood 

as social actors), artificial structures (transitional) and permanent institutions matter when 

examining a larger modus operandi in which post-conflict democracy building, legislative reforms 

and economic restructuring processes take place. Therefore, victims claims on status recognition 

and demands for political inclusion also require considering the forces of globalization, 

consumerism and liberal democracy projects world-wide that bring legal consciousness, individual 

rights and growing class inequality. Using courts as the platform to shed light on the scope of 

injustice by personally claiming money as a form of remedy and a symbolic representation of 

recognition, individuals redefine what social justice is. 

The following Chapter explains the research design of the study.  
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III. Methodology: The Case Study of Bosnia and Herzegovina  
 

 Scholars have written about Bosnia and Herzegovina as the unique example of a 

“constitutional transition,” “transition to market economy,” “transition to peace,” “transition to 

democracy” and a “transition to human rights and rule of law.”222  The postwar transformation has 

consisted of a number of complex processes that have fed off each other. I have chosen Bosnia and 

Herzegovina as a case study method for this study because of its potential to provide in depth 

understanding of where victims stand in the transitional justice system and how they transform 

law and monetary reparation into the main site of social and political struggle. The qualitative case 

study method used in this study has its advantages and also its limitations.   

 Marriam, Stake and others have argued that the case study method as a qualitative type of 

research is a bounded system whose characteristics can be “particularistic, descriptive and 

heuristic.”223 Particularistic type of a case study would have a focus on a particular phenomenon 

and how particular groups approach an every-day problem. Descriptive case studies usually 

provide a thick, anthropological description of a relationship between the variables observed over 

a longer period of time. Heuristic approach means that the study seeks to illuminate understanding 

of the phenomenon where previously unknown variables emerge. And while there are many 

advantages in using the case study method, as Marriam cites Guba and Lincoln this method has 

shortcomings that should be acknowledged as well. The main disadvantage being that qualitative 

case studies “can oversimplify or exaggerate a situation, leading the reader to erroneous 

conclusions about the actual state of affairs.”224 The problems of reliability, validity and 

generalizability continue to present a challenge in conducting a qualitative research as the findings 

are usually context based.  

 However, Bent Flyvbjerg has shown that case studies limitations are perhaps the question 

of scholarly miss-framing and misunderstandings proposing that the case study method offers 

many advantages.225 First, Flyvbjerg  argues that scholars hold the view that theoretical knowledge 
                                                
222 Critical analysis of BH political economy transition is examined in Michael Pugh, "Postwar Political Economy in 
Bosnia and Herzegovina: The Spoils of Peace," Global Governance 8 (2002), Kristi Samuels, "Post-Conflict Peace-
Building and Constitution-Making," Chicago Journal of International Law 6, no. 2 (2006).  
223  Case studies’ design and method is further discussed in Sharan B. Marriam Case study research in education: A 
qualitative approach.  San Francisco: Jossey-Bass. (1988). See also Robert E. Stake. Case study research: Design 
and method (3rd ed.) Thousand Oaks, CA: Sage (1995).  
224 Sharan B. Marriam Case study research in education: A qualitative approach.  San Francisco: Jossey-Bass. 
(1988) pp. 43, 377. 
225 Limitations of case study approach are addressed in Bent Flyvbjerg, "Five Misunderstandings About Case-Study 
Research," Qualitative Inquiry, vol. 12, no. 2, April 2006, pp. 219-245. 
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is more valuable than practical knowledge; second, there is a position that we cannot generalize 

from a single case, therefore the single case study cannot contribute to scientific development; 

third, scholar hold the view that the case study is most useful for generating hypotheses, while 

other methods are more suitable for hypotheses testing and theory building; fourth that the case 

study method contains a bias toward verification; and finally that is often difficult to summarize 

specific case studies. Flyvbjerg shows how each of these shortcomings can be methodologically 

overcome and reminds us what Thomas Kuhn had said: “that a discipline without a large number 

of thoroughly executed case studies is a discipline without systematic production of exemplars, 

and that a discipline without exemplars is an ineffective one. In social science more good case 

studies could help remedy this situation.” 226  

 Even though the case study of Bosnia and Herzegovina provides information that is context 

based, I have used this method as a tool to explore a little known problem that can inform other 

researchers and trigger deeper conversation about how war victims understand and use law and 

money to frame the problem and seek grievances and what type of meaning and function monetary 

reparation are given and expected to assume.  

Qualitative method commonly consists of five interconnected mechanical stages: the initial 

familiarization with the problem and immersion with the data, identifying a thematic framework 

and indexing, charting, and mapping.227 Although qualitative research is based on the inside, 

subjective knowledge to understand realities of life experiences, research subjects are in these 

types of studies able to “talk back.”228 As an empirical, qualitative and ethnographic examination 

of peoples’ understanding of law and monetary reparation, using a small end sample, this study 

does not aim for objectivity, geralizability, nor does it claim that rationalization is its research 

objective. In contrary, it considers them both undesirable concepts.  

The advantage that comes with qualitative method in this study, as Yvone Jewkes reminds 

us it that minimizes rationalization and positivist approach that would risk “theoretical 

reductionism and political timidity.”229 Instead, the purpose of selecting case study qualitative 

method is to counterbalance the dominant forms of knowledge, where international norms and 

                                                
226 Bent Flyvbjerg, "Five Misunderstandings About Case-Study Research," Qualitative Inquiry, vol. 12, no. 2, April 
2006, pp. 219-245. p.27 
227 See Michael A. Huberman and Matthew B. Miles, "Qualitative Data Analysis for Applied Policy Research," The 
Qualitative Researcher's Companion (Sage 2002). 
228 See also Jody Miller and Barry Glassner, The "Inside" and the "Outside": Finding Realities in Interviews" in 
Qualitative Research, David Silverman (ed.) (Thousand Oaks, California: Sage, 1997). Pp. 99-112. 
229 Yvonne Jewkes, "Autoethnography and Emotion as Intellectual Resources: Doing Prison Research Differently," 
Qualitative Inquiry 18, no. 1 (2011). 2011. p. 113. 
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universalist ideas of justice silence bottom-up, local ideas of justice and show how in the post-

conflict Bosnia and Herzegovina Bosnian war victims adopt to the culture of legal liberalism and 

communicate independently what law means to them as they continue to struggle to find their 

place in the emerging democracy. They use judicial reparation to claim money as an instrument of 

reparation to recover the missing pieces.  

 
2. Research Design  

 
I started this research by exploring the literature on international law and reparation. I then 

embarked upon the question of monetary reparation more broadly and outlined the normative 

frame under the scope of public international law and identified judicial and administrative 

structures behind state transition to explain how social transformation impacts individuals’ agency 

in Bosnia and Herzegovina. Analytic induction as a way to examine how individuals’ social life 

develops, how victims as social actors in a post-conflict transitional society find subjective 

meaning, and how their lives relate to larger social structures, provides a view into personal lived 

experiences and interpretations. By giving a voice to people to directly communicate how they 

understand law and interpret meanings of monetary reparation in response to harms suffered, what 

they expect the outcome of a lawsuit will be and what it will do, I hope to provide a critical view 

into the narratives showing how people fit in the universe of transitional justice. The interviews 

are transcribed in the language, capturing the tone and depicting complexity of the subject’s 

narrative, thus their spoken words written in this study present another layer of data. 

I designed semi-structured interview before I started the field research and once I came to 

Sarajevo, I selected the key informants and gatekeepers who helped me identify the participants in 

the study and planned for non-participant (civil litigation procedure) and participant observations 

(commemorative victims to the places of mass execution with women from Srebrenica and Žepa) 

once I was in the field.  
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Figure 2.  
Research Method  

 

The data was collected in three stages. Stage One: the desk research in Australia and United 

States. Stage Two: the empirical data collection in Bosnia and Herzegovina and The Netherlands 

consisting of:  (a) primary data includes archival materials, laws, regulations, case studies and the 

court decisions, (b) empirical evidence comprises of legal sources, laws, rules, regulations, the 

newspapers’ coverage, case law and international jurisprudence of the United Nations Conventions 

and the International Criminal Tribunal for Former Yugoslavia, BH domestic laws (BH 

constitutional framework, relevant annexes, criminal, civil and social protection law and 

procedures,) (c) secondary data includes scholarly research in law and social sciences that offer 

interpretation of post-conflict, post-authoritarian transformations where inter-state, administrative 

and judicial reparations are in theory available in particular historic and spatial, geopolitical 

contexts) and finally (d) ethnographic data, collected and organized during field-research, includes 

participatory and non-participatory observations, semi-structured interviews as the backbone of 

the study chosen for explorative approach to account for individuals’ experiences.230 Stage three 

occurred in Chicago and it consisted of the analysis, coding and identification of common themes 

and writing.  

The field research was inspired by victims’ quest for reparation through civil litigation I 

read about in Bosnian newspapers. Once I arrived to Bosnia and Herzegovina, I wanted to 

understand the key post-war narratives and what war victims’ massive organizing for monetary 

reparation twenty years after the end of conflict means. I subsequently  wanted to understand how 

state institutions, lawyers, judges and state officials understand and respond to this well organized, 

passionate quest for civil litigation. These initial research questions evolved from a desk research 

on international law framing reparation as a legal remedy, into a systematic collection of 

observations and conversations with individuals who spoke of changed relationship between 

themselves, law and society.  

Research subjects who contributed to the study could be organized in accordance to their 

social status as either victim, state official or juridical expert.  
                                                
230 L. Marjorie DeVault, "Talking Back to Sociology: Distinctive Contributions of Feminist Methodology," Annual 
Review of Sociology 22 (1996). Feminist approach to the interview process is helpful to minimize potential “harm and 
control in the research process” particularly significant in cases where a vulnerable group, in this case women and 
man victims of war related crimes might also be victims of systematic sexual violence and other types of torture. p. 
35 
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Research Subjects Fostering Attitudes Attainments 

Ministry of Labor and Social Welfare 
n=2 

Social welfare is expected, yet unable to fill the  
reparation gap 

Social policies for sustainable social protection of 
the vulnerable groups 

Ministry of Justice 
n=1 

Lack of reparation represents missing recognition 
for victims’ harms 

Efforts to establish state transitional justice 
strategy and the law on victims’ reparation  

Economy Sector 
n=2 

Victims’ mass litigation as an economic burden 
represents an injury to the state 

Minimize social justice focus to ensure economic 
development and EU integration 

Legal Sector 
n=12 

Litigation is expected to fill the gap in criminal 
justice. Civil law is expected to ascertain 
institutional liability and address status injury 

Using international human rights law to expand 
the reach of civil law in subscribing liabilities for 
gross violations of human rights  

Victims  
N=18 

Reparation money is a bargaining tool to address 
past harms and present marginalization  

Negotiating place in social and political processes 
and demanding equal parity of participation and 
recognition as justice 

Consequences  Reparation money links Individuals, Society and 
Law. 

Emerging sense of possibilities and constrains in 
existing post-conflict transitional justice policies 

 
Figure 3 
Participants’ attitudes and attainments 

 

As the table above shows I have interviewed seventeen individuals in their professional 

capacity (two from the Ministry of Labor and Social Welfare, one from the Ministry of Justice, 

two from the Economy sector, and twelve professionals in law such as judges, legal advisors, and 

lawyers) and eighteen individuals who are victims of war and a part of the reparation movement.  

The research participants’ attitudes towards reparation and what reparation is expected to 

accomplish, vary significantly.  

There are objective social structural factors such as class, gender, ethnicity, and educational 

attainment that influence behavior that is produced and reproduced through the individual’s 

actions. Understanding this subjective dimension of behavior and individuals human conduct 

sheds light into what they as human beings can do and how they subjectively act, and this 

continuum is an essential component of this study.231 Through qualitative method, I was able to 

explore in more detail how people behave, how they understand law, what they expect of 

reparation money, how they experience courts and how they interpret justice in the post-conflict 

situation. I then interviewed the officials in the position of power to see how they understand and 

respond to victims’ organizing through mass litigation and then I grouped and analyzed the data.  

I lived in Bosnia and Herzegovina for a period of more than nine months, during 2013 and 

2014, which is also the cut-off date for data collection. I made personal contacts with victims’ 

associations and some of their members and built relationships. I observed their group activities 
                                                
231 Id.  
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and participated in some of them, including meetings, exhibits, group travels and others. My key 

informants come from a number of different groups. They are scholars, clinical practitioners and 

individuals who have personally filed a civil claim seeking monetary reparation in Bosnia and 

Herzegovina. They are also international officials in The Netherlands, Bosnian lawyers and human 

rights advisors who provide council and guidance to victims’ associations. They are judges and 

state officials who protect the state interests. All of these individuals have been identified and 

purposefully selected by using snowballing method. What that means is that they were referred to 

me and I was also referred to them as a person of trust. This is important as Bosnian war victims 

are not eager to speak to foreign researchers. Field notes, supporting documents and audio and 

visual data, such as recordings of the interviews, photos and videos, have been organized in the 

third phase of the research, using coding and frequency counts to reflexively identify common 

themes, from which broader themes and conclusions are drawn. In this study I refer to the research 

subjects by the interview number in the sequential order in which they were conducted. However, 

the interview details are available in the Appendix.  

The extended and broad observations of daily life in Bosnia and Herzegovina, primarily 

Sarajevo, Banjaluka and Srebrenica region, are utilized to show how individuals fit in the new 

society and how they participate in social life. I expected to find that victims struggle to gain 

agency to participate in the post-conflict state building is a part of liberal democracy building 

narrative and found unexpected levels of self-organizing. Through Udruženja, or Associations the 

victims meet daily. They elect leadership and participate in the activities through which they learn 

law.   

A feminist methodological approach as studied by Haraway, Hesse-Biber, Sprague,  

DeVault and others, mindful of power relationship between State, victims, international 

community and also between the research subjects and me as the researcher, guided the data 

collection process and the interviews.232 What this means, as DeVault and Gross write, the feminist 

method of interviewing provides a way of seeing as “the origin of knowing,” where the process of 
                                                
232 Therefore, feminist methodology can be appropriate here considering that the approach “rejects the assumption 
that maintaining a strict separation between researcher and research subject produces a more valid, objective account.” 
Accordingly, the ‘spectators’ knowledge’ and ‘false dichotomy’ between subject and object of a traditional research’ 
would be replaced with ‘conscious partiality.’ The concept involves the notion of the researcher’s experience of partial 
identification in order to avoid the risk of ‘political domination of subject’, the process of objectification often seen in 
traditional sociological research. See more specifically A. Judith Cook, "Knowledge and Women's Interests: Issues of 
Epistemology and Methodology in Feminist Socological Research," Sociological Inquiry 56 Issue  p2-29, 28p, no. 1 
(Winter 86). p. 9. 
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[w]riting is reproduction, transmission—the communication of knowledge gained through (visual, 

visceral) experience.”233 Using a feminist method on the one hand and reflexivity method on the 

other, have allowed me to give research subjects their own, direct voice and engage with the 

respondents into a dialog with limited interruptions. This approach has allowed for partial 

identification with the research subjects to reduce the risk of domination over them, critically 

mindful of unequal power relations.234 In this research, I use the research subjects’ own voice.  

Reflexive sociology is an interpretative approach where theory grows out of empirical 

research. While realists concerned with answering the question of causal relations and asks why, 

reflexive sociologists are more interested in understanding How, Who, Where.235 While media 

coverage is already proving reports of war victims seeking reparation in response to limited reach 

of criminal justice, denialism and restricted citizenship. I used this approach to explore the power 

dynamics between the individuals and post-conflict Bosnian society and identify who are the 

individuals who seek reparation, where they claim remedies and how. The data focused on the 

victims helped rethink the theory of post-war reparation and meaning of money influenced by 

complex globalization processes.  

I am mindful that war victims constitute currently the most disadvantaged and oppressed 

groups in Bosnia and Herzegovina-they are at the bottom of the society. In order to uncover 

“subjugated knowledge” of war victims as collective individuals, to use Pierre Bourdieu‘s words, 

I adapt interpretive approach to understanding the action and meanings that victims as agents 

attach to monetary reparation and legal processes, court and state officials, to understand their 

relations. 236 

Reflexivity as the method through which the researcher would examine data and interpret 

the process to explain social behavior and how it reproduces the reality requires social scientists 

to be aware that the scientific understanding of society and behavior is unlike the scientific 

understanding of other objects of study. Pierre Bourdieu wrote that reflexive sociology provides 

methodology for social research that turns methods of constructing the research object back on 
                                                
233 Ibid.  
234 See also Joey Sprague, Feminist Methodologies for Critical Researchers: Bridging Differences (Gender Lens) 
(Walnut Creek Lanham Oxford: AltaMira Press, 2005), DeVault, "Talking Back to Sociology: Distinctive 
Contributions of Feminist Methodology." 
235 See also John W Creswell and Cheryl N Poth, Qualitative Inquiry Research Design: Chosing among Five 
Approaches, Fourth ed. (Thousand Oaks CA: Sage, 2018) in reference to Merriam and Tissdell (2015) in Pp. 261, 
269. 
236 For general introduction see Pierre Bourdieu and Loix Wacquant, J.D., Invitation to Reflexive Sociology (US: 
University of Chicago Press, 1992).  
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themselves and such method produces more accurate understanding of the social world.237 For 

Bourdieu, reflexive approach is essential for examining the structure–agency relationship as a 

constructivist structuralism, which seeks resolution of the structure–agency question by 

conceiving of the use of quantitative and qualitative methods as two necessary moments’ of the 

research process. Accordingly, as a social scientist I am also the object under study in the sense 

that my own biography and behavior are also shaped by the reality of the society I study.  

 

1. Research Sample and Sampling Method 
 

As the figure 3 above has shown, the research subjects are organized in a stratified sample 

consisting of: (1) victims and victims’ associations, (2) legal advisers, lawyers and non-for-profit 

managers and judges, (3) state officials (economists, Ministry of Welfare and Department of 

Justice representatives). Victims and victims’ associations present majority of respondents 

consisting of 18 individuals who were counted towards the research subjects. In addition to 

interviews, I also used ethnographic data, participatory and non-participatory observations of civil 

litigation procedures in Sarajevo, commemorative visits in Srebrenica and Žepa regions, exhibits, 

meetings, semi-structured interviews (in Sarajevo, Banja Luka and The Hague) to ensure both 

bottom-up and top-down view into power relationships between the individual and the society.  

On the micro level, the ethnographic data (observations and interviews with eighteen 

victims and victims’ representatives who are plaintiffs in civil procedure) are critical component 

of this study, showing how individuals understand and use law in relation to their rights and agency 

and how they execute capabilities to claim rights in a post-conflict, transitional justice context 

using money as a tool to organize and negotiate. On the macro level (seventeen interviews with 

the legal councils, the ICTY personnel and the state officials) the empirical data shows the 

character of international and state response to victims’ pressure for monetary reparation and 

different types of interpretations they make of law and money.  Figure 4 provides information 

about the research subjects’ nationality and their gender.  

 
                                                
237 Ibid. 
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Figure 4. 
Legend: 1. Male interviewees (n=20), 2. Female interviewees (n=15), 3. BH nationals (n=31), 4. 
Foreign Nationals (n=4) 
 

 

As the table above shows, majority of the research subjects are male and with the exception 

of four (one being an economy expert and three with the ICTY), all are Bosnian nationals.  

Notably, there is only one Bosnian ethnic Serb participant in this study, and this person 

secretly met with me per confidentially communicated referral. This person explained to me that 

because my name can clearly identify me as an ethnic Bosniac amongst the Serbs, even though I 

am a scholar backed by an Australian university, this person’s superior would not permit that he 

meets with me or participate in the study.238 To protect this interviewee’s identity, I do not refer or 

use any details that can provide clues to identify this person. What is notable however is that 

multiple attempts to officially schedule meetings with Bosnian Serb officials, lawyers, judicial 

personnel and government representatives have failed, showing that ethnic politics continue to 

shape BH political culture. Despite of this limitation, ethnic background of research participants 

is not expected to affect validity of the research. Eighty percent of total war victims’ population in 

Bosnia and Herzegovina has been of Bosniac ethnic origin and majority of population that seeks 

monetary reparation are also Bosniacs.  

I used the snowballing method to ensure ethical compliance with the Australian National 

Statement on Ethical Conduct in Human Research to consider and minimize “potential for harm, 

discomfort or inconvenience.”239 This method ensured that the interviewees who participated in 

this research are purposefully selected, per referral of the informants. A small pool of informants 

who work with war victims and have personal and professional relationship with them made 

referrals and connected me to the much larger number of individuals who in turn satisfy the 
                                                
238 Interview 21. 
239 See The Australian National Statement on Ethical Conduct in Human Research, 15. Available from: 
http://www.nhmrc.gov.au/_files_nhmrc/publications/attachments/e72_national_statement_nhmrc_arc.pdf [Accessed 
28 August 2016] 
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following requirements: a) are known in the community for seeking monetary reparation through 

civil procedure, b) have publicly spoken about their war losses and injuries, or c) are individuals 

who work in the capacity of judicial or state official and can speak about the impact of war victims’ 

civil litigation on BH institutions. From those referrals I received, I have pre-screened only those 

interviewees who have relevant reparation-seeking experience and are publicly known for 

participating in the transitional justice processes. This way, I would minimize risks of selecting 

participants who have not shared their personal war experience with the public yet. Hava, for 

instance, is a woman who volunteered to speak to me per her lawyer’s referral, but because she 

has not publicly exposed her personal war experience, I changed her name and protected details to 

ensure she is not recognizable to the readership in Sarajevo, as this is a community or people whose 

lives are very closely interconnected. Some of the interviewees who spoke in the professional 

capacity about the transitional justice process have been cautious about participating in the study 

due to requirements to obtain clearance from their managing supervisors. As many of such 

interviewees have failed to obtain clearance, the study protects their identities by changing their 

names and by not referring to the full name of their organization.240  

As noted in the introduction, Bosnian interviewees have intersectional identity of being 

victims-survivors-officials and being men and women. Each interview with the research subjects 

took between 60-120 minutes and civil litigation observations lasted between one-two hours. I also 

observed victim associations’ activities during the participatory observations that lasted up to six 

hours. I focus on peoples’ experiences and examine their individual stories by observing, listening 

and probing.241 Using sample narrative inquiry and assuming a role of a listener, I collected and 

examined the experiences and stories of personal loss, injuries and violation of rights while 

investigating meanings and interactions, at the particular time and political space in the post-
                                                
240The interviewee requested anonymity and did not agree to be cited or audio recorded, but instead submitted written 
responses to the questions. Follow-up interview was conducted with this judge to go over the questions but instead of 
data extrapolated using transcription of an audio recording, the study uses the interview notes and data collected 
through written communication. In addition, two state officials working in state economic sector did not have 
authorization to speak to me and also requested anonymity. The study uses data collected during the interview with 
these interviewees, but it protects their identity. Finally, the data from the two civil court procedures monitored in 
Bosnia and Herzegovina collected through written transcripts and non-participant observation notes is also used in the 
study but the names of persons participating in the hearings: judges, claimants and plaintiffs are changed to protect 
their identity.  
241 See more generally discussion on interviewing victims in Joanne Conaghan, "Reassessing the Feminist Theoretical 
Project in Law," Journal of Law and Society 27, no. 3 (2000). See also Simon  Robins, "Towards Victim-Centred 
Transitional Justice: Understanding the Needs of Families of the Disappeared in Postconflict Nepal," The International 
Journal of Transitional Justice 5 (2011),. 
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conflict context.242 

  

2.2.  Instrumentalization  
 

 Two types of questions are used in the interview protocol: primary research questions, 

which are not directly asked, and questions based on the primary research questions that are asked 

of the participants. One set of questions is designed for reparation seekers to ask them of their 

experience with law and expectation of monetary reparation and another for legal experts or state 

officials to examine their responses to victims’ quest. The instrument to collect data has involved 

written interview questions and protocol is developed to ensure consistency.243 Before 

commencing the interview, research participants received the consent form to read and sign if they 

wish to participate in the study. Because most Bosnians prefer oral versus written communication 

and would associate signing forms to signing legal documents, verbal consent to participate in the 

study was obtained in most cases. The plain statement form has been emailed to the interviewees 

in advance, where applicable, to prepare them for the interviews. Plain statement forms had been 

submitted in person, before the interview to those interviewees who do not have email accounts. 

To ensure that research subjects would not have material or substantive expectations during the 

process, a plain language statement and consent forms were issued in the Bosnian language and in 

English with clear instructions stating that the study will have no material outcome or legal 

implications on research subjects’ pending reparation claims, in case of distress, the interview will 

be immediately stopped and that data collected during the research interview can be withdrawn at 

any time should the research subject requests so.  

 Some demographic information is available through observation notes such as sex, 

ethnicity, education level and approximate age of the interviewees, but such information is not 

considered the most relevant for the purposes of this study, as I am interested in understanding 

personal, human experiences of how people understand justice and use law to access monetary 

reparation.  
                                                
242 Susan E. Chase, ed., Narrative Inquiry: Still a Field in the Making, 4 ed., Collecting and Interpreting Qualitative 
Materials (Thousand Oaks: CA:Sage, 2013). See also D. J. Clandinin and J. Huber, eds., Narrative Inquiry, 3 ed., 
International Encyclopedia of Education (New York, NY: Elsevier, in press). 
243 Ian Dey, Qualitative Data Analysis: A User-Friendly Guide for Social Scientists (London; New York,N.Y.: 
Routledge, 1993). 
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2.3. Coding and Data Analysis  
 

 All of the audio-recorded interviews have been collected, audio-recorded, transcribed, 

translated and coded through content analysis, gathered in the original language of the research 

subjects. Those conducted in the Bosnian language have been transcribed and then translated into 

the English language by me, a time-consuming process. The detailed research observation notes 

are kept, continuously reviewed and reflected upon to inform the research process. After 

completing the data collection process consisting of the translation and transcription of 

information, the data was uploaded, coded and qualitatively re-examined for common themes in 

NViVo program. I initially identified ten common themes emerging from the interviews, further 

narrowing them to four functions monetary reparation is expected to assume:  
(1) Retributory justice—where reparation money functions as the punishment for crime 
instead of criminal sentence,  
(2) Recognition of individual suffering—where acknowledgment for harms is legitimized 
in the written court order—an outcome of the civil court procedure, 
(3) Restorative justice—where monetary reparation is expected to restore community trust 
by acknowledging institutional responsibility for individuals’ losses and injuries by 
allowing conversation about who is going to pay and why,  
(4) Finally, monetary reparation is expected to function as the symbol of status and 
entitlement to restore citizenship, where pension for disability, healthcare and employment 
benefits are no longer available.  Money here works as recognition, distribution measure 
and a signifier of parity of participation.  
 

Whereas victims and their representatives commonly spoke about reparation as a component of 

personal justice necessary for collective recognition and successful societal transition, most state 

officials understood reparation in relation to the future of political and economic state transition 

and worried that victims’ reparation can hinder state and societal wellbeing.  Differing attitudes 

and attainments amongst participants are presented in the figure 3 showing how 5 clusters of 

interview subjects understand reparation and what it should do. 

 
2.4.  Triangulation as Reliability and Validity  
  

 Quantitative research requires reliability and validity of data analysis as the key 

principles of the research. However, in a qualitative research where we commonly use a small 

sample to explore little known views, relations, behaviors and issues, an alternative to reliability 
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and validity is triangulation. This approach involves mixing methodologies to ensure 

crosschecking and constant comparison of information as a way of making sure the data is correct.  

 

 

 

 
Audio   interviews  Document Analysis 

                                                         

      
  

     Observation notes                                                                       

 
Figure 5. Triangulation in qualitative method 
 
The main advantage of triangulation is exactly that it offers richness of data; it is a tool to explore 

through “detection, and the tasks of defining, categorizing, theorizing, explaining, exploring and 

mapping.”244 Triangulation assumes the ‘‘context of discovery’’—being “the types of research 

questions and who is included and excluded—can bias the knowledge found.”245 I use triangulation 

through the means of audio-interviews, field notes and document analysis. 
 
 
 
2.5.  Locating the Researcher’s Position 
  

 This is a qualitative and reflexive study and my role in it is rather complex. I was seen by 

my research subjects as a researcher and an insider, a Bosnian native who has mutual personal 

connections, language fluency, shared cultural heritage, memories of growing up in Tito’s form of 

communism in Yugoslavia. I share with victims a personal experience of surviving the war in BH, 

losing a home, and living displaced as a refugee.246 However, it has been evident that my researcher 

position also made me an outsider.247 I am a U.S national, with the backing of The University of 
                                                
244 Matthew B. Miles and A. M. Huberman, The Qualitative Researcher's Companion (Thousand Oaks ; London: Sage 
Publications, 2002). 
245 Sharlene Hesse-Biber, "Feminist Approaches to Triangulation: Uncovering Subjugated Knowledge and Fostering 
Social Change in Mixed Methods Research," Journal of Mixed Methods Research 6, no. 2 (2002). 
246 Silverman, ed., The "Inside" and the "Outside" : Finding Realities in Interviews. 
247See also discussion on structural conception of knowledge; individual perspective and social position of insider 
outsider in K. Robert Merton, "Insiders and Outsiders: A Chapter in the Sociology of Knowledge," American Journal 
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Melbourne as an Australian academic institution. On one occasion when speaking to an informant, 

I noted that the informant had difficulties negotiating my role and for her I was clearly both a 

foreigner and a ‘local.’ The person explained that a possible research participant could greatly help 

inform the study, but that I could not be referred to this person because previous researchers had 

behaved ‘irresponsibly.’ The informant then explained: “Well, you are one of us… but still.”248   

 Jewkes wrote about the researchers who as ‘outsiders’ fail to “acknowledge the degree to 

which our own identities and different social positions inform the research process and subsequent 

publications” explaining that this can seem both “naïve and, at worst, dishonest.”249 The idea of 

being both an insider and outsider when conducting the research for the purposes of this study 

meant I had multiple identities to use. This duality in the insider and outsider role as a researcher 

came up again when one interviewee explained to me that victims’ associations are often 

approached by the international journalists and foreign researchers, who commonly seek a ‘victim’ 

of a particular age, ethnicity, experience or sex that fits their story.250 I was indeed present when a 

journalist called to request an interview with three Bosnian victims of war sex crimes requesting a 

person for an interview be of Bosniac, Serb and Croat ethnicity each. The interviewee found this 

impertinent to victims’ accounts, explaining that media and academics provide no benefits of 

channeling and sharing human suffering but instead construct their own narratives that are seen as 

‘politically desired’ thus only deepening victims’ injuries and perpetuating the existing political 

divide. As the interviewee shared this with me, I was clearly understood as an insider. 

 I recognize my own inside-outside position in this study and take critical interpretive 

framework, mindful of power balance between me and my interviewees. Even if we share 

nationality, language, culture, ethnicity, race, sex or gender and some of the experience, the 

research subjects and I do not share an absolute common ground, particularly as my position of a 

researcher is located outside of the community I research. My academic status and affiliation with 

the University of Melbourne where I receive academic stimulation and resources, guidance and 

financial support, my American citizenship and Chicago as the place of residency and professional 

work, give me a unique standing of an outsider in relation to other Bosnians for whom I have a 

fairly privileged status. Thus, I will not claim to offer an illusion of ‘ultimate objectivity’ as a 
                                                
of Sociology 78, no. 1 (1972). p. 15.  
248 Field notes: Informant at the Institute for Researching Genocide and War Crimes in BH, Sarajevo. Bosnia and 
Herzegovina. June 12, 2013. 10 am. 
249 Jewkes, Supra note 197. p. 69. 
250 Alma Begicevic, Interview 7 (2013e). 
 



 
 

91 

researcher, but  instead engage in the process of ‘splitting,’251 going inside and outside, crossing 

boundaries and bridging differences showing the view of research subjects by assuming their voice 

and presenting how I see things from the perspective of an outsider.  Finally, as a researcher, I do 

not subtract my-self from the inquiry relationship between participants, space and time and social 

conditions as peoples’ experiences unfold, but I examine both by living and telling of narratives.  
 
2.6 . Emotions and Reflexivity 
 

  Emotions are a significant part of this study, as they are often evident in qualitative 

research.252 In Bosnia, trauma is everywhere.253 I was unprepared for the level of chronic traumatic 

stress I have observed amongst my interviewees.254 For some, the war never ended and they still 

feel stuck between past and present, and for others, the future is not something to look forward to. 

Most seem to live their lives half-alive.  

 I give victims direct voice in this study and that voice is minimally edited for 

comprehension purposes. The verbatim transcription of narratives are written in the way in which 

they were spoken and transcripts show a different degree of fragmentation and gaps in the 

language. This presents another layer of data. Nicola Henry wrote about the collapse of language 

in victims’ communicating pain to the others.255 I have spoken to an interviewee in her tiny office 

as she chain-smoked during the entire interview and told me how she survived sexual violence 

during the war, while also witnessing rape of her daughter. Another person told me that although 

he spoke about his experience a thousand times, it did not get any easier with time. As he was 

grasping for words to begin, I observed tremors in his hands and body tensing up. Other men went 
                                                
251 See more generally Merton, "Varieties of Political Expressions in Sociology."  See also Silverman, ed., The "Inside" 
and the "Outside" : Finding Realities in Interviews. 
252 I consider that there are “emotional and ideological determinants” and also “situational and chronic factors that can 
affect whether people adopt a reparative or punitive 'justice mindset' in dealing with victim concerns.” See Dena 
Gromet, "Restoring the Victim: Emotional Reactions, Justice Beliefs, and Support for Reparation and Punishment," 
Critical Criminology 20, no. 1 (2012).  
253 Council of Europe, “Civilian Victim of War in B&H: Will Trauma Be the Legacy for the Younger Generation” 
Sarajevo Times 2014. 
254 Supra note 101. Henry examines the impact of trials on trauma and proposes that due to strains of legal procedures 
victims may suffer even more in the process. See also Marie-Benedicte Dembour, “Silencing Hearings: Victim-
Witnesses at War Crimes.” European Journal of International Law (2004), 15. Pp: 158-60. This is contrary to 
widespread belief that talking about traumatic event might have therapeutic properties. Indeed, new research in 
psychiatry shows that processing trauma and talking about trauma is not the same. See also M. D. Seery, Silver, R. 
C., Holman, E. A., Ence, W. A., & Chu, T. Q, "Expressing Thoughts and Feelings Following a Collective Trauma: 
Immediate Responses to 9/11 Predict Negative Outcomes in a National Sample," Journal of Consulting and Clinical 
Psychology 76 (2008). 
255 See Nicola Henry, supra note 114 p. 107. Citing J.F Lyotard, The Different: Phases in Dispute, trans. Van Den G. 
Abbeele (Minneapolis: University of Minnesota Press, 1988). 
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numb, clearly disassociating to rationalize what they feel and describe what they do. Hava from 

Rogatica (name changed) could not find words to explain what exactly happened to her, but I could 

see her facial expressions going from shame to disassociation. One state official said that she is in 

much better position as a victim of war. She is a survivor—for being educated and having access 

to assistance and services that helped her heal, compared to an average Bosnian. Most Bosnians 

still grieve for their war time losses, hoping to be recognized. Yet, they also face economic 

marginalization as due to their personal trauma, they are unable to participate in the free-market 

economy. When observing a civil hearing session, I saw a judge open the window of a courtroom 

to have a smoke during the recess. Civil judges are not accustomed to hearing war testimonies and 

records of horrific experiences people survived during the war disturb them.  

Doctor Bessel van der Kolk’s research on trauma shows how the body carries chronic stress 

for many years after trauma is experienced.256 In his book The Body Keeps the Score, he explains 

that some of the disorders resulting from trauma are impossible to understand without fully 

understanding the language of trauma.257 Had I read some of his work before conducting the 

interviews, I would have been able to better connect with my interviewees and understand their 

narratives more fully.  

In the social sciences, the researcher is expected to show ‘objectivity’ and ‘rationality’ by 

using the research methods that would allow levels of detachment. Jewkes wrote and I echo, that 

emotional responses to conducting ethnographic studies in societies in transition require learning 

an emotional vocabulary of the host population.258 This is important not only for interpreting, but 

also for feeling the nuances. Even though social sciences striving for rationality through 

detachment commonly leave feelings as a “residual category”259 outside of the research, qualitative 

research rejects the objectivist-constructivist divide. In this study, most of the participants would 

speak to me as to an insider, thus granting me with agency to communicate and represent their 

message to the outside world. Hava said to me, “I trust you. Do with my information whatever you 

think is best.”260 I quickly realized that by receiving information as an insider I am more 

accountable to Bosnian community and our shared moral and cultural norms. I carry the burden of 

                                                
256 Medical research on trauma and long lasting effect it has on the body is available from Bessel Van Der Kolk, The 
Body Keeps the Score: Brain, Mind, and Body in the Healing of Trauma (New York: Penguin Books, 2015). 
257 Ibid. 
258 Jewkes, "Autoethnography and Emotion as Intellectual Resources: Doing Prison Research Differently." 
259 Ibid. Jewkes further suggests that criminology does not consider enough the value of emotions in ethnographic 
research conducted in prisons. See also the reference to Garot, 2004, p. 737 and Beatty, 2005, (2011) p. 2. 
260 Interview 12. 
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assessing the nuances, estimating risks and protecting my interviewees while also communicating 

challenges they face in post-war transition where they lack recognition and personally claim 

justice. In doing so, I might have intentionally over-protected some.  

 

3. Ethical Constraints, Limitations and Contributions 
 

 The challenges I experienced within the first few weeks of my field research have included 

Bosnian unwillingness to speak to me as a foreign researcher about their war experiences.261 This 

caught me by surprise, as Bosnians’ attitude towards Western world during the war and 

immediately after, was collaborative and hopeful.  

There is a certain degree of sensitivity required when studying victims of crime as research 

subjects. The topic of money and the individuals’ personal relationship with money, courts and 

litigation are also considered private matter. Today, more than twenty years after the war, many 

Bosnians are disillusioned and reluctantly speak to western journalists and researchers. There is a 

sense they were being subjected to “post-war trauma tourism,” where international researchers, 

detached from their subjects, come to collect very personal information from victims and leave 

them feeling deprived of their own experiences.  

As a researcher, I have been mindful of the individuals’ wellbeing and also possible 

consequences of participating in the study. Thus, I purposefully selected research participants to 

minimize these risks. To minimize the risks of ethical inconvenience that a harm (or discomfort or 

inconvenience) will occur, including its consequences to decide on the possibilities of ethical risks 

I relied on my personal experience and professional skills based on extensive human rights work 

with high-risk victims with the United Nations in the post-conflict setting. In the event the 

interviewees experience any level of distress during the interview, I had skills to recognize the 

signs and a list with emotional support assistance specialists in BH available to offer help.   

The interviewees have been notified that their voluntary participation in the research can 

be stopped at any time and that their participation in the study would not have impact on the 

outcome of their civil claims. Considering that interviewees include the victim associations’ 

representatives, legal aid, court administrators and individuals who are publicly vocal, and already 

interviewed by the media in regard to reparation, I have not anticipated, nor have I accounted any 

major ethical risks during the study. 
                                                
261 Interview 7.  
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The reader should be mindful that this is a small-end qualitative, context specific study 

consisting of data collected while either observing every-day life in BH over a 9 month period or 

talking to individuals, and has offered the quality of rich data from which to draw broad inferences. 

The goal of the study is not to provide analytic generalization to make replications, but instead to 

offer a degree of contextual in-depth understanding of human experiences with society, law and 

money we know little about. My aim is to initiate a context-specific conversation about the 

meaning of money and functions of judicial reparation in transitional justice scholarship using a 

victim-centered approach. In doing so, I wish to expand the transitional justice thinking that goes 

beyond the current practical dichotomies and analytical schisms that limit understanding of why 

monetary reparation is important to victims and what civil litigation is expected to do. 

  

4. Conclusion  

 

Randal Collins once wrote, when studying violence, “my sources are very heterogeneous. 

This is as it should be. We need as many angles of vision as possible to bear on the phenomenon. 

Methodological purity is a big stumbling block to understanding, particularly for something as 

hard to get as violence.”262 This case study similarly uses heterogeneous sources where each 

method is used to answer the question for which it is best suited.  

The primary and secondary data used in this study utilized to examine the nexus between 

money, justice and recognition and universalist idea of justice and rights guide the inquiry in 

considering how civil courts have become a key platform to negotiate different frames of justice 

privately, and how money is a political tool is used to restore rights and negotiate a place in new 

Bosnia and Herzegovina. By conducting the qualitative method study consisting of case study, 

participatory and non-participatory observations and ethnographic examination of personal 

narratives as testimonies of horrible harms, losses and struggle for equal political representation 

and participation, the study contributes to the current understanding of how people live law and 

how individuals understand courts and approach monetary reparation in a transitional society as a 

way to claim political inclusion.  

In examining the individuals’ personal narratives and actions in the culturally, historically, 

politically and geographically specific context to explore what meaning people who survived 

horrible violence such as war crimes ascribe to judicial reparation and money as remedy, I seek to 
                                                
262 Randall  Collins, Violence: A Micro-Sociological Theory (New Jersey: Princetone University Press, 2009). 
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rethink the corrective (retributory and reparative), restorative and development model of justice as 

a tool to foster societal reconstruction that would lead to democracy but where the primary means 

of reparation are state provided administrative reparation measures. I seek to explore the essence 

of monetary reparation by examining the meanings of judicial reparation and functions of money 

in the historically, socially, politically and culturally appropriate context. To do that, I engage with 

individuals’ personal experiences, inquire about their interpretations of justice and actions they 

take to claim it. In stepping outside of the researcher’s frame, I use reflexivity as a way to look 

back upon myself, as an agent, and to reflect upon the action.263 I use this approach to gain a critical 

view into the relationship between the social structures and agency in human behavior and show 

how the objective structures of society such as social roles, norms and institutions influence 

subjective behavior as “practice.” In doing so, I provide a top down view on transitional justice 

process and a bottom up view on how transitional justice processes affect individuals’ access to 

reparation as a form of legal remedy. 

The following Chapter provides an empirical and normative foundation for examining the 

possibility of reparation for victims of the Bosnian war. It first examines what international law as 

a tool to obtain remedy represents, what is difficult or easy about accessing reparation as legal 

remedy for primary rights violated and it then examines how Bosnians seek reparation before 

judicial and administrative bodies. The Chapter shows how Bosnians become aware of 

international law as a tool to actively participate in legal processes and how they use law to 

navigate judicial and administrative institutions to personally access remedies, albeit with limited 

success.  

 

 

 

 

 

 

 

 

 
                                                
263  Deborah H. Drake, Rod  Earle, and Jennifer  Sloan, (eds), The Palgrave Handbook of Prison 
Ethnography,Palgrave Studies in Prisons and Penology (Palgrave, 2015). 
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IV. International Law: Bosnian Victims before Judicial and Administrative 
Reparation Venues   

 

This Chapter examines Public International Law and its guiding principles governed by 

four key sources of law: (1) the jurisprudence of the International Court of Justice (ICJ), (2) the 

Rules and Principles accepted as legally binding by the States and perceived as obligatory opinion 

juries known as Customary International Law, (3) legal scholarly work and the experts’ 

interpretations of norms, (4) International agreements and legislative treaties that establish rules 

as Conventional International Law. International Law conceptualizes reparation in relation to 

responsibility to repair damages caused to other states, organizations and individuals, under the set 

of rules, principles, institutions and traditions.264   

By mapping the international mechanisms designed for fostering international security, 

peace-building, rule of law, democratization and development as global economy, this Chapter 

examines how States make use of international law as a matter of rational choice to regulate 

their own political, military, and economic interests and the interests of the international 

community.265 It exposes the tension between the individual human rights and the State-

centric approach to law (where individual rights are derivative of the State that enters into 

international treaties) and shows how Bosnians have navigated access to foreign national courts, 

the European Human Rights Court and the U.N. human rights bodies to seek liability from the 

States and the responsible individuals. The Chapter concludes that as Bosnian war victims develop 

legal consciousness and learn law to access reparation as remedy, they find it exceptionally 

challenging to personally access judicial venues and individually seek reparation as international 

law is designed for states, not individuals.  

 

 

 

1. International Customary Law and Right to Remedies 
 

                                                
264The international law principles of state responsibility and obligation to repair are discussed in Martti Koskenniemi, 
"The Fate of Public International Law: Between Technique and Politics," The Modern Law Review 70, no. 1 (2007). 
265 Marcel Brus, 'Ius Humanitatis and the Right to Reparation for International Crimes in Foreign Domestic Courts' 
(2014) 14 International Criminal Law Review 358. See also Anthea Roberts, "Traditional and Modern Approaches 
to Customary International Law: A Reconciliation." American Journal of International Law, 95 (2001) 
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International law has recognized state responsibility to compensate the damages caused as 

early as 1794. Article 19 of Jay Treaty states that “more abundant Care may be taken for the 

security of the respective Subjects and Citizens of the Contracting Parties, and to prevent their 

suffering Injuries by the Men of war, or Privateers of either Party” stipulating that those who cause 

damages “shall be punished, and shall also be bound in their Persons and Estates to make 

satisfaction and reparation for all Damages, and the interest thereof, of whatever nature the said 

Damages may be.” Subsequently, in 1802, Britain paid the United States for the American ship 

owners in the amount of 10, 345, 200 dollars and the United States agreed to provide reparation to 

British merchants in the amount of 600, 000 pounds.266The states calculated damages to produce 

mutual satisfaction and enhance good understanding.267  

In addition to that, subsequent to the Franco-Prussian War of 1872, France paid Germany 

5 billion francs. Germany paid 33 billion dollars for civil damages after the World War I and after 

the World War II, Germany paid 300 million dollars Soviet Union. Iraq continues to pay for the 

destruction after the Gulf War. In 2004, international law began translating state responsibility into 

individuals’ substantive and procedural right to reparation.268  

International law still faces procedural and implementation ambiguities regarding 

effective measurements for losses and injuries. In the volume edited by Albrecht Randelzhofer 

and Christian Tomuschat, legal scholars have contemplated how law could approach reparation 

more consistently.269 They suggested using the Hull doctrine, typically used in the 

expropriation cases to ensure that “prompt, adequate and effective compensation” is paid 

without delay, calculated using the principles of fair and market value and issued in viable 
                                                
266 International treaties as division of power and legalized hegemony is discussed in Gerry Simpson, Great Powers 
and Outlaw States; Unequal Sovereign in the International Legal Order (Cambridge: Cambridge Studies in 
International and Comparative Law, 2004a). 
267 See Avalon Project, Yale Law School: The Jay Treaty. Treaty of Amity, Commerce, and Navigation, signed at 
London November 19, 1794, with additional article Original in English. Submitted to the Senate June 8, Resolution 
of advice and consent, on condition, June 24, 1795. Ratified by the United States August 14, 1795. Ratified by Great 
Britain October 28, 1795. Ratifications exchanged at London October 28, 1795. Proclaimed February 29, 1796.” 
268 The Basic Principles define reparation as a form of legal remedy that might include material compensation for an 
un-returnable, un-pecuniary loss, including loss of human life and rehabilitation measures that include various forms 
of care and services, such as medical and legal care. Section 7 states that victims’ right to remedies through equal and 
effective access to justice includes adequate, effective and prompt reparation for harm suffered and access to relevant 
information concerning violations and reparation mechanisms. Section 8 further stipulates that: “A victim of a gross 
violation of international human rights law or of a serious violation of international humanitarian law shall have equal 
access to an effective judicial remedy as provided for under international law.” In addition, the measures of reparation 
“should be proportional to the gravity of the violations and the harm suffered.”   
269Albrecht Randelzhofer and Christian Tomuschat (eds) State Responsibility and the Individual: Reparation in 
Instances of Grave Violations of Human Rights (The Hague, Boston: M. Nijhoff Publishers, 1999). 
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currency and not in bonds or currency that could not be transferred. 270  The Hull doctrine is 

the principle applied to respond to expropriated alien property by the host state and suggesting 

that such property should be fully compensated promptly, adequately and effectively. This 

principle in international law is not always followed, particularly in the countries that do not 

subscribe to the capitalist economy model. Such countries instead follow the Calvo doctrine 

maintaining the position that the governing jurisdiction of the state and the collection of 

indemnities applies to all nations equally. Nations cannot receive diplomatic protection for 

the use of armed forces in order to collect debt from other nations as such protection would 

provide an advantage to the stronger states.  Moreover, a state has no duty to compensate a 

private business if its property is taken to accommodate public interest and a person is 

required to completely wave the recourse to international protection in respect of an action 

taken by the host state. In this case compensation follows the principle of being just, 

appropriate and good. 

The principle of duty to repair was established in 1928, when the International Court 

of Justice (ICJ) deciding on the Chorzow Factory case, establishing important precedents in 

International Law. Following separation of Germany and Poland in the Upper Silesia 

plebiscite, Germany lost its nitrogen factory, two companies located in Chorzow, and 

submitted the suit seeking reparation from Polish government for the possession of working 

capital and compensation for the loss of two companies-Oberschlesische Stickstoffwerke A.-G. 

and to the Bayerische Stickstoffwerke A.-G.271 The case has explicitly outlined the concept of 

reparation as the state duty to repair harm caused as the principle of justice expected to repair 

the breach of an international obligation and remove consequences of an illegal act by 

restituting what is broken, following the principle status quo ante—a procedure or outcome 

reinstating a situation to the original.  

The International Law Commission (ILC) established by the United Nations General 

Assembly in 1947 under the Article of 13 (1) of the United Nations Charter to make 

recommendations and interpretations that would advance international law and its codification, 

has attempted to address some of the substantive and procedural problems that victims of armed 

conflict in particular face when seeking reparation and examined tension between states’ consensus 
                                                
270 Ibid.  
271 See the ICJ judgment Factory At Chorzów, Germany v Poland, Judgment, Claim for Indemnity, Merits, Judgment 
No 13, (1928) PCIJ Series A No 17, ICGJ 255 (PCIJ 1928), 13th September 1928, League of Nations (historical) 
[LoN]; Permanent Court of International Justice (historical) [PCIJ] 
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on right to reparation based on merit, and constraints based on procedural requirements. Following 

international humanitarian law by establishing Article 6 of the Draft Declaration of the 

International Law Principles on Reparation for Victims of Armed Conflict, the ILC ascertained 

State Responsibility on international wrongful acts. These modalities would translate to 

relationship between individual and state where “individual right is not dependent on the 

international procedural capacity to assert it.”272 Subsequently, individual rights for reparation 

might be recognized even when claims are submitted to their State of nationality.273   

International law scholarship provides a theoretical foundation for understanding 

reparation as a legal remedy available to states, organizations and individuals, also showing that 

victims continue to face obstacles when attempting to access remedies independently.274 Right to 

reparation as legal remedy is not a right in itself, but a secondary right that presupposes violation 

of primary rights.275  

Reparation as a legal conception is limited, because, as Koskenniemi reminds us, law is 

limited. The International law consists of set of rules, institutions and traditions, all operating 

within a set of certain political priorities.276 There is no constitutionalism nor hierarchy that would 

organize various legal regimes within international law and establish what norms should be 

superior to others and who has the ultimate authority to decide. As such, the question of reparation 

leaves us with many normative, substantive and procedural ambiguities: what is it, for whom is it, 

what principles of proportionality it requires, how should it be administered, under what rules and 

authority, to whom and for what ultimate purpose? As the late Judge Cassese argued, despite of 
                                                
272 International Law Association, "Reparation for Victims of Armed Conflict,"  (The Hague Conference, 2010). 
273 See more detailed discussion in Buxbaum, " A Legal History of International Reparations." 
274 Large body of scholarship examines how victims can access reparation under the scope of criminal and international 
law. See historic piece in victimology written by Stephen Schafer, Compensation and Restitution to Victims of Crime, 
2d ed., Patterson Smith Reprint Series in Criminology, Law Enforcement, and Social Problems. Publication No. 120. 
(Montclair, N.J.,: Patterson Smith, 1970), Ferstman et al. (eds.), ed., Bringing Justice to Victims? Responses of 
Regional and International Human Rights Courts and Treaty Bodies to Mass Violations, Reparations for Victims of 
Genocide, War Crimes and Crimes against Humanity (Netherlands: Koninklijke Brill NV, 2009), Manirabona M. 
Amissi and Jo-Anne Wemmers, "Specific Reparation for Specific Victimization: A Case for Suitable Reparation 
Strategies for War Crime Victims in the Drc," International Criminal Law Review, no. 13 (2013), M. Cherif Bassiouni, 
"An Individual's Right of Reparation for Violations of Internationally Protected Human Rights and International 
Humanitarian Law Norms," Atti dei convegni lincei 175 (2001), Theo Van  Bowen, "Reparations: A Requirement for 
Justice," Esta Obra Forma parte del acervo de la Biblioteca Juridica Virtual del Instituto de Investigaciones Juridicas 
del UNAM, Christine Evans, The Right to Reparation in International Law for Victims of Armed Conflict, Cambridge 
Studies in International and Comparative Law (Cambridge, New York, Melbourne, Madrid, Cape Town, Singapore, 
Sao Paulo, Delhi, Mexico City: Cambridge University Press, 2012). 
275 This was more specifically examined in Zegveld, Supra note 86.  
276 Martti Koskenniemi, 'The Fate of Public International Law: Between Technique and Politics' (2007) 70(1) The 
Modern Law Review 1. 
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development of international law in the recent years, the ways in which states behave shows 

that they are motivated by their own interests to maintain the old, state-centric system, rather 

than protecting individual human rights.277 International law offers an accountability potential 

to prosecute war criminals, torturers and safeguard individual human rights and reparation as 

a right to remedy, but much of what international law can do in regards to providing protection 

and access to institutions depends on the will of the states to comply and make remedies 

available to victims.278   
 

1.1. Inter-State Reparation as State Obligation to Repair  
 

Bosnians understand the lack of interstate reparation as missing acknowledgment for the 

damages caused by Serbia and Croatia to the state of Bosnia and Herzegovina and its people. The 

interviewee whose family was murdered by the Serbs as they were turned away by Dutch 

military at the UN compound in Srebrenica where they sought refuge, explains that Bosnian 

post-war transition has been overshadowed by the lack of interstate reparation. He explains that 

the principle of inter-state reparation is expected to uphold international norms and he further 

provides an illustration of the rationale:  
If someone is responsible for murdering 100 people, then a compensation for 100 families 
should be available. The state should confiscate property to make this possible. The [ICJ] 
lawsuit of Bosnia and Herzegovina against Serbia and Montenegro resulted in nothing. 
However, Serbia should have paid something. For the sake of reconciliation and 
cooperation in the region, […] I would hope Serbia would want to send a reconstruction 
company to repair thousand houses they damaged…. I have personally witnessed the 
Yugoslav army shooting into the Bosnian side from the Serbian side of Drina River. 
Residential areas were constantly bombarded for four years. If Serbia only fixed a thousand 
of houses it damaged, that would be a gesture, a sign of good will signaling they are ready 
to confront past. However, Serbia escaped that responsibility. The ICTJ judgment found 
them responsible for non-prevention of genocide, but with no consequences to provide 
reparation. There should have been consequences. In the end, it seems that the entire 
question of responsibility and obligation to repair slid into amnesty. Amnesty is applied 
generally.279  

 

There is an expectation that an action would signify acknowledgment through prompt, adequate 

and effective compensation and if a payment is not available, then the expectation is that restitution 
                                                
277 Antonio Cassese, International Law, Second ed. (Oxford, New York: Oxford University Press, 2005. p. 46. 
278 Ibid. 
279 The ICJ judgment for instance offers an opportunity to reconsider meaning of words intended to express regret as 
atonement, without a payment. What the interviewee explains that even though the legal judgment upheld Serbian 
responsibility for failing to prevent genocide, the apology was understood as a way to escape recognizing liabilities.  
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to address a property damage should be available. What the respondent refers to is that the judges 

at the International Court of Justice (ICJ) found Serbia responsible for not preventing genocide 

ordering Serbia to declare an apology. However, such extracted acknowledgment has failed to offer 

sincere recognition of the nature and level of damages caused to BH state, and to Bosnian people. 

Both continue to live with consequences of the harms suffered.280  

State obligation to repair damages is defined under the International Law 

Commission’s (ILC) Draft Articles on the Responsibility of States for Internationally Wrongful 

Acts (“Draft Articles”) guiding states to repair damages they caused to injured states and their 

citizens by specifying procedural access.281 The ILC draft Article on state responsibility 

stipulates: “reparation must, as far as possible, wipe out all the consequences of the illegal act 

and re-establish the situation which would, in all probability, have existed if that act had not 

been committed.”282 Article 36 states that the violators of international law can be held 

responsible to compensate damages that cannot be restored by restitution, and to cover any 

material damages that occurred as the result of violation, including any loss of profit.283 More 

specifically, The ILC draft Article 35 on state responsibility stipulates that the state 

responsible for an internationally wrongful act is “under an obligation to compensate for the 

damage caused thereby, insofar as such damage is not made good by restitution” and such 

compensation “shall cover any financially assessable damage including loss of profits insofar as it 

is established.” Article 37 further specifies that states are also responsible to provide satisfaction 

“insofar as it cannot be made good by restitution or compensation.” In addition, such satisfaction 

may “consist in an acknowledgement of the breach, an expression of regret, a formal apology or 
                                                
280The ICJ jurisprudence in deciding on interstate reparation maters is examined in Gentian Zyberi, "The International 
Court of Justice and Applied Forms of Reparations for International Human Rights and Humanitarian Law 
Violations," Utrecht Law Review 7, no. 1 (January) (2011). 
281 Cecily Rose, "An Emerging Norm: The Duty of States to Provide Reparations for Human Rights Violations by 
Non-State Actors," Hastings International and Comparative Law Review 33, (2010), Giorgio Gaja, "The Position of 
Individuals in International Law: An ILC Perspective," European Journal of International Law 21, no. 1 (2010). 
282 See Draft articles on Responsibility of States for Internationally Wrongful Acts, with commentaries 2001.  Article 
35 defines restitution as state obligation for re-establishing the situation which existed before the wrongful act was 
committed, provided and to the extent that restitution: (a) Is not materially impossible;(b) Does not involve a burden 
out of all proportion to the benefit deriving from restitution instead of compensation.  Furthermore,  
Article 36 defines compensation: 1. The State responsible for an internationally wrongful act is under an obligation to 
compensate for the damage caused thereby, insofar as such damage is not made good by restitution. 2. The 
compensation shall cover any financially assessable damage including loss of profits insofar as it is established. Article 
37 defines satisfaction: 1. The State responsible for an internationally wrongful act is under obligations to give 
satisfaction for the injury caused by that act insofar as it cannot be made good by restitution or compensation. 2. 
Satisfaction may consist in an acknowledgement of the breach, an expression of regret, a formal apology, or another 
appropriate modality.  
283 Dinah Shelton, "Righting Wrongs: Reparation in the Articles on State Responsibility," American Journal of 
International Law 833, no. 96 (2002). 
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another appropriate modality.” These legal principles provide an essential guide for 

determining state responsibility.  

The Article 1 the ILC Draft Articles on State Responsibility (2001) also stipulates the 

Responsibility of a State for its internationally wrongful acts. Furthermore, the Article 34 states 

“Full reparation for the injury caused by the internationally wrongful act” means “restitution, 

compensation and satisfaction, either singly or in combination, in accordance with the provisions 

of this Chapter.” In the event restitution is not possible, states are obliged to provide 

compensation as a way of recognizing loss. Reparation would subsequently mean that States 

entail international responsibility for committing an internationally wrongful act, regardless 

whether the injury has resulted in material or moral damage.  

Two key cases that establish the customary international law principle of state obligation 

to repair damages are the Versailles Treaty, the Yalta Conference and the 1946 Paris Reparation 

Treaty, an agreement on reparation from Germany. The inter-state reparation under the 

Versailles Treaty conceptualized reparation in relation to states’ guilt, loss, war and damages 

finding Germany under the obligation to pay reparation until 1931 when it was permitted to stop 

payments to cope with the Global Depression. Victorious allies had ordered Germany to give-

up parts of its territories and pay about €300 billion for damages.284 Moreover, Germany was 

required to sign the war guilt clause and take sole responsibility for the losses and damages 

in the First World War. The Article 233 of the Versailles Treaty stipulates:    
This Commission shall consider the claims and give to the German Government a just 
opportunity to be heard. The findings of the Commission as to the amount of damage 
defined as above shall be concluded and notified to the German Government on or before 
May 1, 1921, as representing the extent of that Government's obligations. The Commission 
shall concurrently draw up a schedule of payments prescribing the time and manner for 
securing and discharging the entire obligation within a period of thirty years from May 1, 
1921. If, however, within the period mentioned, Germany fails to discharge her obligations, 
any balance remaining unpaid may, within the discretion of the Commission, be postponed 
for settlement in subsequent years, or may be handled otherwise in such manner as the 
Allied and Associated Governments, acting in accordance with the procedure laid down in 
this Part of the present Treaty, shall determine. 285  
 

With the 1933 rise of Adolf Hitler to power, Germany had resumed payments for damages caused 
                                                
284 Bernard M. Baruch, The Making of the Reparation and Economic Sections of the Treaty (New York: H. Fertig, 
1970). 
285 Punitive reparation program is understood as serving the “model of state criminality.” Gerry Simpson, Great 
Powers and Outlaw States: Unequal Sovreigns in the International Legal Order, Cambridge Studies in International 
and Comparative Law (Cambridge: The Press Syndicate of the University of Cambridge, 2004). p. 292 
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by World War Two.286 Germany made the last payment in September 2010.  

Since 1943 Yalta Conference, the Paris Reparation Agreement of January 1946, the 

doctrinal question of rights and reparation have been at the center of the international law 

debate.287 The most meaningful normative transformation of international law occurred after 

World War Two, when the United Nations’ Charter was established and the Allied States and 

Jewish people demanded right to repair, submitting a massive number of civil liability claims 

against the State and private businesses.288 International customary law has guided States to 

maintain international order and uphold the United Nations’ Chapter VII on international 

peace, while also reinforcing individuals’ rights as bearing subjects of international law and 

human rights system.289 The principle of remedy has translated into three-level reparation: 

reparation deriving from States’ general claims, the non-State parties’ claims and individuals’ 

specific reparation claims.290 Under the international law, individuals became both active 

subjects of law (able to claim reparation independently) and also passive subjects of law (able 

to claim reparation through their state).  

In 1949, the International Court of Justice (ICJ) in Bernadotte case— the United 

Nations mediator in Palestine murdered in Jerusalem, has recognized that the states and also 

the international organizations might claim reparation on behalf of an individual, the subject 

who became a victim of wrongful acts under their authority.291 In this case, the United Nations 

was able to claim reparation and damages caused to itself and Folke Bernadotte a Swedish 

diplomat who was assassinated in Israel by the Jewish Zionist group Lehi. Israel paid $57,000 

in damages for assassination. More specifically, Israel paid $54,000 directly to the family and 

$3,000 in the United Nations’ reimbursement for the insurance premiums paid on Bernadotte’s 

account.  

Similarly, in 1949’s Corfu Channel case the International Court of Justice (ICJ) ordered 

Albania to pay compensation to the United Kingdom of Great Britain and Ireland for the 1946 
                                                
286 A. K. Cairncross, The Price of War: British Policy on German Reparations, 1941-1949. (New York, NY: 
Blackwell, 1986) 
287 See also Andrew T. Guzman, "A Compliance-Based Theory of International Law," California Law Review 90, no. 
6 (2002). 
288 John Authers and Richard Wolffe, The Victim's Fortune : Inside the Epic Battle over the Debts of the Holocaust, 
vol. 1st (New York: Harper Collins, 2002). 
289 Jewish plaintiffs transformed traditional international law as they justified the concept of direct claims. Buxbaum, 
"A Legal History of International Reparations."  
290 Ibid. p. 322. 
291 International customary law has refrained from providing automatic link between grave violations of primary rights 
and secondary right to reparation. See Christian Tomuschat, "Victims of Grave Human Rights," Tulane Journal of 
International Comparative Law 10 (2002).  
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explosion in the water that caused damage and loss of human life. However, the dispute between 

the two states over the payment lasted over fifty years. The payment has been finalized in 1996 

when Albania fulfilled its obligation and compensated UK of Great Britain and Ireland for $3.03 

million. This case established the international law jurisprudence whereby States are held 

responsible to compensate another state for damages and injuries caused to its citizens.  

In case of Bosnia and Herzegovina versus Serbia and Montenegro, the ICJ reaffirmed 

the principle that Serbia and Montenegro as a state does have an obligation to pay reparation to 

Bosnia and Herzegovina in its own right, and as parens patriae for its citizens’ reparations for 

damages to persons and property. The ICTY has stipulated obligation and principle to pay the 

damages caused to Bosnian economy and environment by the foregoing violations of international 

law, to be determined by the Court. The ICJ subsequently established Serbia and Montenegro’s 

responsibility in paragraph 469 of the judgment. Moreover, pursuant to paragraph 456 the court 

stipulated that in July 1995 Serbia and Montenegro failed to take measures which would have 

satisfied the requirements of paragraphs 52 (A) (1) and (2) of the Court’s Order of 8 April 1993 

(reaffirmed in the Order of 13 September 1993), subsequently considering that Serbia and 

Montenegro’s (Serbia) non-compliance with the provisional measures constitute breaches of the 

substantive obligations of Genocide prevention and punishment and established that Serbia has 

not committed genocide, through its organs or persons whose acts engage its responsibility under 

customary international law, that Serbia has not conspired to commit genocide, nor incited the 

commission of genocide and that Serbia has not been complicit in genocide and in violation of its 

obligations under the Convention on the Prevention and Punishment of the Crime of Genocide but 

that in respect of the genocide that occurred in Srebrenica in July 1995, the ICJ found Serbia in 

violation of the obligation to prevent genocide under the Convention on the Prevention and 

Punishment of the Crime of Genocide. 292 The court ordered no payment or distinct measures as a 

part of interstate restitution measures or compensation for material damages, injuries and human 

losses that could have benefited Bosnian victims.293 The ICJ ordered reparation through the 

principle of satisfaction through reassurance of non-repetition and acknowledgment. 

                                                
292 See more specifically Antonio  Cassese, "The Nicaragua and Tadić Tests Revisited in Light of the ICJ Judgment 
on Genocide in Bosnia," The European Journal of International Law 18, no. 4 (2007). 
293 Andrea Gattini, "Breach of the Obligation to Prevent and Reparation Thereof in the ICJs Genocide Judgment," The 
European Journal of International Law 18, no. 4 (2007). See also P. Sheri Rosenberg, "What's Law Got to Do with 
It? The Bosnia v. Serbia Decision's Impact on Reconciliation," Rutgers Law Review 61, no. 1 (2008-2009). The article 
points out the shortcomings of international justice on reconciliation showing that judicial opinions cannot always 
restore trust. 
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In the Nicaragua v. the United States case, the ICJ judges ruled that the United States’ 

direct responsibility for crimes committed in Nicaragua could not be established, even though the 

U.S. had admittedly armed Contras, ordered military and paid paramilitary to mine Nicaraguans’ 

ports and waters. The Court has taken the view that the Contras remain directly responsible for 

their acts, in particular the alleged violations of humanitarian law even though the U.S. has been 

involved. The court reasoned that in order for the United States to be legally responsible, it would 

have to be established that “the State had effective control of the operations in the course of which 

the alleged violations were committed.”294 Serbian responsibility for genocide in Bosnia and 

Herzegovina ascertained before the ICJ shows that by arming and supporting Bosnian Serb forces 

and paramilitary in BH to fight against the army of Bosnia and Herzegovina, via the Yugoslav 

National Army’s (JNA), Serbia was responsible for not preventing genocide, but their direct 

responsibility for genocide was not established.295 Serbia was not required to pay BH for damages. 

As shown above, lack of the inter-State reparation program in response to crimes 

committed in Bosnia and Herzegovina can be understood as a reflection of political and substantive 

challenges international law faces when establishing direct state responsibility and responsibility 

by omission. Because direct responsibility in committing genocide was not established, no 

interstate reparation could be ordered. The principle of interstate reparation was not upheld in 

Nicaragua v. the United States case and this case was in turn instrumental in assessing the character 

of conflict in Bosnia and Herzegovina. In the case of Prosecution v. Tadić, the International 

Criminal Tribunal for Former Yugoslavia (ICTY) issued the first conviction that linked an 

individual act to a systematic policy of prosecution of Bosniacs (Bosnian Muslims) by Serb 

political and military leadership in Bosnia and Herzegovina.  

Tadić, who was arrested by German police in 1993, when he fled to Munich, was accused 

of actively taking a part in the Serbs attach on Kozarac town, expulsion of non-Serb population 

and ill treatment in Omarska camp and killing two Muslim police officers. Tadić was transferred 

to the ICTY where Chamber II found him guilty of cruel treatment (violation of the law and 

customs of war, crimes against humanity) and grave breaches of 1949 Geneva conventions: 

inhuman treatment and willfully causing great suffering or serious injury to the body or health. In 

considering the applicability of Article 2 of Fourth Geneva Convention of 1949, The Trial 

Chamber, by majority with the Presiding Judge dissenting established that based on the ICJ Case 
                                                
294 The ICJ Judgment of 26 November 1984: Military and Paramilitary Activities in and against Nicaragua (Nicaragua 
v. United States of America).  
295 Christian Tomuschat, "Reparation in Cases of Genocide," Journal of International Criminal Justice 5 (2007). 
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Concerning Military and Paramilitary Activities in and Against Nicaragua [Nicaragua], the RS 

could not be considered as a de facto organ or agent of the FRY in municipality (opština) Prijedor 

or more generally. However, Judge McDonald in her separate and dissenting opinion established 

that:  
the evidence supports a finding beyond reasonable doubt that the VRS acted as an agent of 
the FRY (. . .) in regard to the attack and occupation of opština Prijedor during the times 
relevant to the charges in the Indictment and the victims are thus protected persons. The 
dependency of the VRS on and the exercise of control by the FRY (. . .) support this finding 
of agency under either the majority's standard of effective control or under the more general 
test of dependency and control. However, a close reading of Nicaragua leads me to 
conclude that the effective control standard supports a distinct and separate basis for the 
attribution of the conduct of non-agents to a State, and that it is not a necessary element for 
a finding of an agency relationship. 

 

Because the conviction failed to establish clear state responsibility, it has been challenging to 

establish the subsequent duty to repair in the case of Bosnia and Herzegovina v. Serbia and 

Montenegro. In his commentary, judge Meron critically writes against applicability of Nicaragua 

case to test legal imputability as a way to establish state responsibility. In Tadić case the ICTY 

trial chamber established that before the Yugoslav National Army (JNA) announced withdrawal 

from Bosnia and Herzegovina, the conflict was indeed an international armed conflict. Thus, 

Meron writes that in the event that JNA continued to be involved in the conflict after that date, the 

rules of international humanitarian law and customary international law would continue to apply 

and instead of using of the ILC and Nicaragua case to test imputability and establish state 

responsibility, the provisions of Article 6 of the Fourth Geneva Convention would continue to 

apply. 296 

To summarize, international law has significantly evolved in the last century assuming 

roles in bringing political leadership to justice, setting historic record straight and in providing 

justice through punishment and payments. 297 However, it has been inconsistent in providing inter-

state reparation. As the legal scholar Andrea Gattini has explained: 

The award of some kind of reparation of the now so-called restorative justice would have 
captured the essence of Serbia’s wrong, i.e., its failure to prevent, and its ‘collective’ 
dimension. One could have thought of the financing of some programmes for the bene- fit 

                                                
296 Theodor Meron, "Classification of Armed Conflict in the Former Yugoslavia: Nicaragua's Fallout," The American 
Journal of International Law 92, no. 2 (1998).   
297 The role of the ICTY case law in establishing historic account is examined in Richard  Wilson, "Judging History: 
The Historical Record of the International Criminal Tribunal for the Former Yugoslavia," Human Rights Quarterly 
 27, no. 3 (2005). 
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of the survivors and the relatives of the victims of Srebrenica, such as measures of 
rehabilitation, psycho-therapeutical treatment, the creation of documentation centres, and 
various measures for honouring and keeping alive the memory of the victims. Admittedly, 
the ICJ is totally inexperienced in this field of redress, but by the same token it also has 
little experience in all aspects of classical reparation. A look at the juris- prudence of the 
Inter-American Court of Human Rights could have provided a useful source of 
inspiration.298 

Gattini concludes that the ICJ shortcomings are evident. However, we should not “lose sight of 

the importance of the two essential findings; first, that a genocide was indeed committed in 

Srebrenica and, secondly, that all states had, at least in abstracto, a duty to prevent it. Not all the 

potential consequences and implications of these two findings have yet been detected.”299 

International law continues to face obstacles in the post-conflict, inter-state settlements and inter-

state reparation based on the acts of state aggression that do not receive much scholarly attention 

in comparison to studies that examine “the consequences of aggression are in themselves 

comparable to the consequences of any other international wrong, at least with regards to 

reparations.”300 International law provides a solid basis for reparation as a duty to repair damages 

caused and access legal right to remedy to compensate for the damages caused, but the state-centric 

approach to international law allows for States to escape their responsibility to pay for reparation.  

The impact of the ICJ judgment, where BH pursued genocide responsibility against 

Serbia, but has not granted inter-state reparation, is still strongly felt in Bosnia. What the 

interviewee explains (see above, page 101) is that it appears Serbia was able to escape its 

responsibility to repair perceived as amnesty. 

1.2. Monetary Reparation, National Courts and Sovereign Immunity  
 
 International law allows individuals to access judicial venues and seek reparation from 

another State. However, challenges in approaching this legal possibility have been evident in the 

Princz v. Federal Republic of Germany,301 a case where Hugo Princz—an American Jew living 

with his parents and three siblings in what is today Slovakia—was arrested and turned to Nazi 
                                                
298 See Andrea Gattini, “Breach of the Obligation to Prevent and Reparation Thereof in the ICJ’s Genocide 
Judgment “ EJIL 18 (2007), 695−713. 
299 Ibid. p. 714 
300 Ibid. p. 714 
301 Princz v. Federal Republic of Germany, United States Court of Appeals for the District of Columbia Circuit 
November 5, 1993, argued; July 1, 1994, Decided Nos. 92-7247, 93-7006.  
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SS and his family was sent to Treblinka camp where his parents and his sister were murdered. 

Hugo Princz and his two younger brothers were sent to Auschwitz instead of being returned 

to the U.S. as a part of civilian prisoner exchange. Princz was then transferred to Birkenau 

and he and his brothers were subjected to forced labor in the I.G Farben chemical plant. Mr. 

Princz was eventually liberated by the American army and placed in an American military 

hospital for a treatment. When Federal Republic Germany established a reparation program, 

Princz requested and was denied eligibility to apply because he was neither a German citizen, 

nor a refugee. When the German government changed the eligibility rules in 1965, Mr. Princz 

reapplied but his application was deemed inadmissible due to statutory limitations. In 1994, 

the United States district court in Washington D.C. decided that individual claims—based on 

peremptory norms such as genocide and crimes against humanity, on grounds of sovereign 

immunity— “cannot be brought in the US court without the foreign sovereign consent.” The 

district court took a State-centric view on sovereign immunity and a formalistic approach in 

applying a rule that affirmed lack of jurisdiction over a suit against a foreign State. This 

resulted in dismissal of Mr. Princz’s reparation claims.  

 In 2008, the Federal Republic of Germany requested the ICJ proceeding against the 

Italian Republic stating that it failed to respect the state jurisdictional immunity by allowing 

individuals’ litigation against the state and enforced the Greek civil court decision against 

Germany that in turn gave rise to the civil claims in Italy. In the Disotomo Massacre, the German 

Supreme Court decided in a case where the court refused to award reparation to Greek victims 

of German massacre during the World war Two. After the Greek government awarded 

reparation to its citizens, it was pressured by Germany to nullify the decision and the claim 

was brought before Italian court to confirm the decision of Greek courts. Germany next 

appealed to the International Court of Justice claiming state immunity, and the court 

distinguished the jus cogens rules of customary law that prohibited murder, deportation and 

forced labor from the rules of state immunity to determine whether one State could exercise 

jurisdiction against another State. By vote 14 to 1 the ICJ reaffirmed the international relations 

principle in the international law, whereby the States remain the principal actor in litigation.302 

Italy was therefore obliged to render void the civil courts decisions on reparation it issued 

finding Germany liable. 

                                                
302 Buxbaum, Supra note 71. Pp. 315, 316. 
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 For the most part, Bosnia and Herzegovina is unlikely to benefit from the international 

procedural possibilities to seek diplomatic espousal against Serbia, Montenegro, or Croatia, on 

behalf of its citizens. This is because Serbs and Croats in a three-ethnic government have the power 

of veto and make one third of the political power. Serbs and Croats are likely boycott a procedural 

possibility that would benefit Bosnian nationals considering that most of Croats and Serbs have 

dual citizenship with Serbia and Croatia. The new post-Dayton constitutional order makes 

diplomatic espousal procedure unlikely benefit a Bosnian citizen. 

The Republic of Guinea has exercised this venue on behalf of Ahmadou Saudio Diallo, 

who was a manager of two oil companies in the Democratic Republic of Congo (DRC) came to 

collect the payment, but  all the attempts to sue and collect the payments were undermined by the 

DRC government. Ahmadou Saudio Diallo was arrested, imprisoned and then expelled from DRC. 

The State of Guinea claimed the case of human rights violation, state responsibility and civil 

liability to execute the payment, bringing the case against for illegal deprivation of liberty. In this 

case, the ICJ ordered the DRC to pay to the State of Guinea on behalf of its national, Ahmadou 

Sadio Diallo, the sums of $85,000 as compensation and $10,000 for the loss of property.  

The interstate reparation has provided a powerful method to recognize individual’s injuries 

using inter-state venues, and to seek remedies for individuals’ economic losses and injuries to 

health.303 Diplomatic protection has been confirmed in a number of the ICJ cases, but it is a 

discretionary right of a State to purse such remedies on behalf of its citizens. The measures can 

take any form permitted by international law including consular action, negotiations with the other 

State, political and economic pressure, judicial or arbitral proceedings or other forms of peaceful 

dispute settlement.  

 At the present time, Bosnia and Herzegovina has not made use of these procedural 

possibilities in international law to seek diplomatic espousal on behalf of its citizens against Serbia, 

Montenegro, or Croatia. None of my respondents even mentioned this as procedural possibility 

due to obvious political and constitutional obstacles that came with the post-war transition. 

Considering that BH as a state is politically divided where three ethnic constituent groups 

(Bosniac, Serb and Croat) have equal decision-making powers in all government decisions, it is 

common knowledge that obtaining Serb consensus to seek state diplomatic protection over 

Bosnian citizens to obtain reparation from Serbia is unlikely as Serbs who constitute one third of 
                                                
303 Ahmadou Sadio Diallo, Republic of Guinea v. Democratic Republic of the Congo, ICJ Judgment of 19 June 2012. 
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Bosnian government would likely veto it. The question of sovereignty in the case of Bosnia and 

Herzegovina is a complicated one.  

 

1.3. Foreign State Responsibilities, Individuals’ Reparation and Access to the European 
Court of Human Rights 
 

 For many Bosnians, the European Court of Human Rights (ECtHR) is a supreme judicial 

institution that can transcend the complicated, irrational ethnic politics of the Balkans. It is a body 

that can uphold the State duty to provide remedies for rights violated and Bosnian speak of the 

ECtHR with a particular confidence. During the interviews with war victims, victims’ association 

representatives and also local lawyers, I noted that the ECtHR is perceived favorably. One 

interviewee explained: “Ako ne dobijem tužbu na lokalnom sudu u BH, ići ću sve do Strazbura.” 

In translation: If I do not win the lawsuit in BH, I will go all the way to Strasbourg.304   

 The court has gained the citizens’ confidence by exposing the flaws that came with 

transition: the problems with the new constitutional system, electoral laws and policies that restrict 

citizens’ civil and political rights based on group rights linked to ethno-religious identities. The 

ECtHR has heard and upheld a number of important decisions that address state human rights 

responsibilities, ordering the state and political entities to investigate abuses and repair human 

rights breaches in Bosnian war. 

A number of important cases have resonated locally. The legal advisor to the association 

of war inmates told me about a case where Bosnian plaintiffs who escaped the RS military in 

Bosnia and Herzegovina to the territory of Serbia to claim refugee were captured by the Serbian 

border patrol and transferred to Serbian police. In Serbia, police transported them to war detention 

camps in Šljivovica and Mitrovo Polje and upon monitoring visit, the International Committee of 

the Red Cross and the State Commission for the Missing Persons of Bosnia and Herzegovina 

documented their presence and conditions in these camps describing them as ‘disturbing.’  

Bosnian plaintiffs in Kamenica and others v. Serbia case represented by Belgrade based 

centre Fond za humanitarno pravo—Humanitarian Law Centre (HLC), initially filed the case to 

the as a criminal complaint on behalf of sixty-seven Bosnian nationals from the areas of Žepa 

against 50 individuals affiliated with Serbian Army and Police to the Office of the War Crimes 

Prosecutor of Serbia. The lawsuit was alleging war crimes and subjecting Bosnian prisoners of 
                                                
304 Interview 9.  
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war to different types of torture, including sexual abuse (forcing them to perform sexual acts on 

each other).  In March 2013, the office of the War Crimes prosecutor of Serbia, notified the HLC 

that it did not find any grounds for alleged acts be classified as war crimes and in the following 

instance, the constitutional court also rejected the appeal. The complaint was subsequently sent to 

the ECtHR alleging violations of Articles 3,6,13 in response to (in) effective investigation into 

their alleged torture.  

The ECtHR initially rejected the claim on the basis of statutory limitation; the ill treatment 

took place in the period from 1995-1996, but the criminal complaint was submitted in 2011, sixteen 

years after the events took place. However, the ECtHR has noted that the Serbian Office of the 

War Crimes Prosecutor consistently refuses to accept crimes that took place in Serbia as war 

crimes treating the war in BH as an ‘internal armed conflict to which Serbia was not a party.” 

Upholding the rule to bring claim within six-month period has been seen as rigid, particularly as 

it concerns grievous violations of Article 3 that prohibits torture and other inhuman and degrading 

treatment or punishment. Under the customary international humanitarian law, human rights 

abuses and in particular torture are not a subject to a statute of limitations.305 

In a separate ECtHR case submitted as Stitching Mothers of Srebrenica and Others v. the 

Netherlands, mothers of Srebrenica and Žepa, plaintiffs who are mostly Bosnian women whose 

male family members were murdered by the Serbs in 1995 genocide in Srebrenica, alleged The 

Netherlands’ responsibility in relation to death of 300 men from Srebrenica. These men were 

murdered by the Serbs after they being refused shelter at the Dutch military base, then a part of 

the United Nations Protection Force (UNPROFOR). Even though the Dutch military failed to 

protect these civilians and handed them over to the Serbs who subsequently murdered them, the 

ECtHR judgment found that the Dutch contingent is not liable for those deaths, applying the 

principle of the U.N. organizational immunity based on the U.N. Charter and jurisdiction of 

member states courts. More specifically, the judgment cited the Article 105, 1 of the U.N. Charter 

affirming that “The Organization shall enjoy in the territory of each of its Members such privileges 

and immunities as are necessary for the fulfilment of its purposes.”  

The U.N full immunities conflict with individuals' right to a remedy and the ordinary 

principles of responsibility for causing harm. It also severs the ordinary legal principles that an 
                                                
305 The Convention on the non-applicability of Statutory Limitation to War Crimes and Crimes Against Humanity 
adopted by the UN General Assembly res. 2391 (XXIII), 26 Nov, 1968.  International Law Commission, Draft Code 
of Crimes against the Peace and Security of Mankind 1996 and other international instruments listed by the 
International Committee of Red Cross: https://ihl-databases.icrc.org/customary-ihl/eng/docs/v2_rul_rule160 
[Accessed 30 December, 2017] 
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organization is responsible for the harm it causes by its negligence. The ECtHR furthermore 

established that: 
Bringing military operations under Chapter VII of the Charter of the U.N. within the scope 
of national jurisdiction would mean allowing States to interfere with the key mission of the 
U.N. to secure international peace and security; that a civil claim did not override immunity 
for the sole reason that it was based on an allegation of a particularly grave violation of 
international law, even genocide; and that in the circumstances the absence of alternative 
access to a jurisdiction did not oblige the national courts to intervene.306  
 
In the final analysis of the ECtHR case of Stitching Mothers of Srebrenica and Others v. 

the Netherlands, the principle of absolute immunity contradicts the very programmatic focus on 

Rule of Law and standards that United Nation member states and especially transitional societies, 

are expected to achieve. Even though partial immunity might be justified under particular 

circumstances, the categorical assertion of absolute immunity does not provide for an assessment 

of accountability, distributive justice as class inequality or economics in the UN missions. The 

case of Stitching Mothers of Srebrenica and Others v. the Netherlands resulted in the ECtHR 

decision that provided the legal basis for the U.N. to not compensate individuals, or access 

reparation before the domestic courts based on this judgment. For this reason, Bosnians I spoke to 

express the view that the international organizations in Bosnia and Herzegovina operating in the 

place of law have been able to escape responsibility, while they have been expected to reinstate 

accountability through new normative framework of rule of law and access to justice during the 

war and after.  

To emphasize how this case is understood locally, Fikret, the interviewee whose child was 

murdered during the siege of Sarajevo, explained to me that because the U.N peacekeeping mission 

was tasked with the responsibility to keep Sarajevo safe during the war, they should have been 

held liable. In his view, because the U.N. peacekeepers raised false expectations of peace, security 

and justice that it has never delivered, they should be liable based on omission.307  

Under the Article 2 of the ECHR, state is responsible to enforce procedural right to 

investigate murder, disappearances and to identify responsible for loss of life where no temporal 

restrictions apply. This principle was utilized in Esma Palić’s case before the Human Rights 

Chamber in Bosnia and Herzegovina and also before the ECtHR. Both courts ordered investigation 
                                                
306 Kristen E. Boon, "The United Nations as Good Samaritan: Immunity and Responsibility," Chicago Journal of 
International Law 16, no. 2 (2016). 
307 Interview 1. 
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in the case of disappearance of the plaintiff’s late husband. Palić case has shown that the State can 

be ordered to complete criminal and civil action in response to murder of her husband.  

In principle, States can use the ECtHR as the regional judicial venue to seek inter-state 

reparation on behalf of their citizens. Although this is legally possible, such practice is rare as the 

court primarily addresses individual human rights claims against the state.  Such an example is 

Cyprus v. Turkey, where the ECtHR ruled that Turkey is responsible to pay Cyprus 30 million 

euros for non-pecuniary damages, on behalf of its citizens who are surviving relatives of the 

missing persons. 308 Turkey was also found responsible to pay additional 60 million euros for 

immaterial damages to the residents of Karpas peninsula, enclaved in the area. The court 

ordered compensation as a form of satisfaction to be paid to the state, but Cyprus was 

responsible to create appropriate administrative mechanisms and decide how to distribute 

funds to its qualifying citizens. This is a unique case where the ECtHR has engaged in inter-state 

reparation maters where the claim was submitted by the state as a plaintiff, seeking reparation from 

another State on behalf of its citizens.  

Even though we have seen a changing practice and a broadening of expectations victims 

have of the international human rights law and the European Convention of Human Rights 

(ECHR), the court is limited in several ways: First, it does not always place the State parties under 

obligation to compensate for wrongs committed by state authority of the previous regime. Second, 

the court does not offer effective reparation tools to victims of torture and those citizens whose 

states are not a party to the treaty and its protocols. For instance, Belgium or Germany do not owe 

compensation for harms caused by previous, Nazi regime, and claims under article 1, protocol 1 

of the ECHR are held incompatible with its ratione materiae where the “applicants cannot invoke 

a legitimate expectation of compensation. This can arise only from domestic law.309 Third, the 

ECtHR is limited in case of torture victims and victims of gross violations of human rights.310 

They require not only monetary reparation to compensate for their injuries, but also wide 

range of investigation and rehabilitation measures to address and remedy serous human rights 

abuses and also investigate political murder, disappearance, detention torture and other forms 
                                                
308 Cyprus v. Turkey. ECHR Application No 25781/94, 131 (2014) 12.05.2014. 
309 Eva Brems, "Transitional Justice in the Case Law of Theeuropean Court of Human Rights," The International 
Journal of Transitional Justice 5 (2011). Brems provides the case law to further illustrate this point: Broniowski v. 
Poland, Ap. No31443/96, ECtHR (Grand Chamber) (22 June 2004) sec. 124-125; Ernewein and Others v. Germany, 
Ap. No. 14849/08, ECtHR (Dec) (12 September 2009) 
310 Limitations of ECtHR are discussed in Manfred  Nowak, "The Need for a World Court of Human Rights," Human 
Rights Law Review 7, no. 1 (2007). 
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of abuse.311  Finally, the ECtHR’s restrictive interpretation of reparation as monetary 

compensation for legal expenses and material property damages, does not account for non-

pecuniary or immaterial types of losses that are not easily arithmetically calculated. Manfred 

Nowak has written that the ECtHR and regional human rights instruments are restricted in their 

reach as they are limited to the parties of the treaties, lack of harmonized court practice, and no 

enforcement mechanisms to uphold the court decisions.312 He proposed that a World Court of 

Human Rights would have much wider reach and procedural consistency to conduct 

investigation of abuses and adjudicate cases indiscriminately and globally.313 
 Despite of a number of unfavorable rulings for the victims, the case law and the ECtHR 

jurisprudence have helped articulate Bosnian reparation claims locally and set the precedent that 

the State cannot change existing laws to avoid legal obligations for claims submitted under the 

currently applicable law. In Čolić and Others v. Bosnia and Herzegovina the ECtHR has 

established the State positive obligations emerging from the applicable law and responsibility to 

pay compensation for those cases decided on the basis of applicable law at that time. 314 Interviews 

with Bosnian lawyers and human rights advisors has shown that the ECtHR ruling in the case of 

Čolić and Others v. Bosnia and Herzegovina is particularly instrumental in drafting depositions 

and providing victims’ leverage in negotiating with the State.315  

 To demonstrate the importance of the ECtHR Čolić case in establishing legal standards 

domestically, Edin (name changed) who is a legal adviser with an international human rights 

organization explained that because of it, the state will have to pay for all civil claims based on the 

currently applicable law. Upholding the state’s duty to repair becomes more challenging as the 

government pressures victims’ associations against bringing  lawsuits, threatening to change civil 

law and avoid dealing with victims’ claims requiring payment for the breach of contractual 

obligation that safeguards the public and the ECtHR case law offers the tool to reinforce the 

principle that changing the law would not eliminate existing State responsibility to pay 
                                                
311 Ibid. 
312 Id.  
313 Id. 
314 According to Čolic and Others v. Bosnia and Herzegovina (ECtHR Applications nos. 1218/07, 1240/07, 1242/07, 
1335/07, 1368/07, 1369/07, 3424/07, 3428/07, 3430/07, 3935/07, 3940/07, 7194/07 7204/07, 7206/07 and 7211/07) 
ECtHR Judgment 10 November 2009 Final Judgment of 28/06/2010, the state cannot avoid responsibility of paying 
lawsuits ordered under the current applicable law. Only after the new law has been promulgated, lawsuits submitted 
on the basis of new rules and restrictions would guide decisions based on the new law. Subsequently, the state’s 
financially responsibility to execute orders for all civil claims based on the existing law on the Contractual Law on 
Obligations Relations, remains. 
315 Several interviewees made reference to this case showing its relevance in local practice, see in particular “Edin 
Interview 13.  
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compensation based on the existing court orders that successfully established the breach of 

Contractual Obligation. For Edin and others, the international human rights law provides hope that 

ECtHR can triumph over the domestic judicial burdens.   

 

 

1.3.1. ECtHR and Remedies for Restricted Citizenship  
   

 The question of post-Dayton citizenship that limits equal political representation and 

participation based on ethnicity and place of residency briefly mentioned in Chapter three, 

frequently came up in the interviews.  Many of my respondents spoke about changes in the status 

that came with the post-war transition that made them (as victims and also as the internally 

displaced persons) feel as lesser than full citizens. From the interviews a common theme emerged 

to indicate that war reparation is now more important as a way of recognizing identity injury and 

asserting citizenship, because their citizenship is restricted.  

 Since the Dayton Peace Agreement signed in 1996, BH found itself facing a political and 

legal conundrum in reconciling normative inconsistencies between the new constitution issued 

under the and the State responsibilities and obligations to its citizens, stipulated under the European 

Human Rights Convention and its protocols. Bosnians say that reconciling the two contradictory 

sets of obligation reminds them of a challenge one may face when getting out of ludjačka košulja—

straitjacket. How could one remove the restraints when hands are tied? Reconciling politically 

established constitutional ethnocentric order that emphasizes collective rights with the non-

discriminatory human rights principles that emphasize individual human rights is in the view of 

many impossible. Bosnians believe that BH cannot possibly resolve this legal conundrum on its 

own because it did not legitimately create such an order.316  

 Citizenship—understood through the European Human Rights conceptions of non-

discriminatory, equal rights, equal representation and equal access to state institutions, entitlements 

and services—is essential for restoring capabilities to exercise rights and receive protection. Three 

key cases challenged the concept of Bosnian citizenship before the ECtHR, seeking equality and 

political inclusion. The cases of Dervo Sejdić (a Bosnian national of Roma ethnic origin) and Jacob 

Finci (a Bosnian national of Jewish ethic origin), Azra Zornić (a Bosnian national rejecting the 
                                                
316EU Warns of 'Stalemate' in Bosnia (2008). Available from: 
https://www.euractiv.com/section/enlargement/news/eu-warns-of-stalemate-in-bosnia/ [Accessed 30 July 2016]  
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notion of ethnic affiliation) and Dr. Ilias Pilav (an ethnic minority in Republika Srpska where Serbs 

constitute majority) show the consequences of Bosnian citizenship, in conflict with the European 

Human Rights. 

 The European Court of Human Rights (ECtHR) reinforces States’ positive obligation to 

protect individuals’ human rights by providing independent judicial access to report violation of 

rights, following the condition that individuals have exhausted all available domestic legal 

remedies they can then approach the court.317 The Articles 13 and 50 provide basis for individuals’ 

substantive and procedural right to seek remedy for injury resulting from unlawful conduct by state 

authorities.318 Following Article 46 of the European Convention for Human Rights, States parties 

to the treaty have obligation to follow and implement the ECHR’s decisions, including making 

payments of compensation. However, the ECtHR decisions are rarely executed.319 

 In the 2009 case brought by Dervo Sejdić and Jacob Finci, the plaintiffs successfully 

presented the case of discrimination cemented in the electoral law of BH.320 They proved before 

the ECtHR that they are unable to run for a political office on the state level. Under the legal system 

of BH, one has to belong to constitutional groups of one of the three ‘constituent people’: Bosniacs 

(Bosnian Muslims), Serbs (Bosnian Christian Orthodox) or Croats (Bosnian Christian Catholics) 

and also reside in a designated territory to be able to run for a political office.321 These two 

plaintiffs have shown that only a Serb can be elected as a political representative of the RS, and a 

Bosniac and a Croat can represent FBH entity on equal basis. Representatives of these three ethnic 

groups rotate on the presidential level.322 As ‘others’ nether a person of a Roma or Jewish origin 

could run for a position within the Parliamentary Assembly. 

                                                
317 Arguably, one of the greatest achievements of the international protection of human rights in historical perspective 
has been the process of its gradual jurisdictionalization, along with the access of individuals to international justice.  
318 Liesbeth Zegveld, "Remedies for Victims of Violations of International Humanitarian Law," IRRC 85, no. 851 
(2003). p. 497. 
319See more specifically, ECtHR cases: Papamichalopoulos and Others v. Greece, Series A No. 330-B, Para. 34; 
Scozzari and Giunta v. Italy, (13 July 2000), nos 39221/98 and 41963/98, Para. 249; Maestri v. Italy (17 February 
2004), no. 39748/98, Para. 47. 
320 Sejdic and Finci V. Bosnia and Herzegovina, (European Court of Human Rights, 22 December 2009) The court 
ruled in favor of plaintiffs, ordering BH to change discriminatory constitution created by Dayton Peace Agreement as 
it gives preferential treatment to three largest ethnic groups. Subsequently, Roma and Jewish individuals are unable to 
run for an office in BH. This case and the other similar ECtHR cases will be further explained in forthcoming Chapter 
addressing position of Bosnian victims seeking remedies under the law. See also above, pp. 57, 58, and 68. 
321ECtHR applications 27996/06 and 34836/06. 
322 The members of Parliamentary Assembly elected on ethnic basis carry important mandate outlined in Paragraph 4, 
Article 4 of the BH constitution: “The Parliamentary Assembly shall have responsibility for: a) Enacting legislation 
as necessary to implement decisions of the Presidency or to carry out the responsibilities of the Assembly under this 
Constitution. b) Deciding upon the sources and amounts of revenues for the operations of the institutions of Bosnia 
and Herzegovina and international obligations of Bosnia and Herzegovina. c) Approving a budget for the institutions 
 



 
 

118 

 The ECtHR found the state of Bosnia and Herzegovina in Violation of Article 14 

prohibiting discrimination and Article 3 of Protocol No. 1 stipulating the right to free elections. 

Moreover, the court found the State in Violation of Article 1 of Protocol No. 12 pertaining to 

general prohibition of discrimination and ruled that Bosnia and Herzegovina has a discriminatory 

electoral system, the State tripartite presidency and the second chamber of the State parliament are 

entirely based on the principle of ethnic belonging. In 2002, Bosnia and Herzegovina ratified 

Protocol 12, prohibiting all forms of discrimination and this protocol has served as a legal basis 

for establishing state obligation in a number of lawsuits. In 2009, the ECtHR ordered Bosnia and 

Herzegovina to undertake electoral law reforms to remedy inconsistencies and make changes in 

electoral law, but this decision has not yet been fully implemented.323 It has however served 

the European Union (E.U.) as a political leverage to sanction the state for non-compliance 

and condition accession grants with this court decision. The E.U. has recently utilized political 

and financial pressures to warrant implementation of Sejdić and Finci decision, threatening BH 

with freezing its IPA funds, essential for the State to meet technical requirements towards joining 

the E.U.324 The United States and the E.U. have demanded that BH should comply with the ECtHR 

decisions to ensure rapid E.U. accession. 325 

 This decision is very important for Bosnians as it shows that BH as a state is built on a 

faulty foundation and how difficult it is to have parity of participation and equal political 

representation, both essential for being recognized as a full citizen. In a separate case, Azra Zornić 

successfully proved that as a Bosnian citizen who chooses not to identify with any ethnicity, she 

has lesser rights as she was unable to run for ‘an ethnic’ seat in the State office because she 

identifies with her citizenship (Bosnian) rather than ethnicity such as Bosniac, Croat or Serb.326 

The ECtHR found that the State of BH is required to make constitutional reforms to ensure that 

national legal system offers equal rights to all individuals who are citizens of Bosnia and 

                                                
of Bosnia and Herzegovina. d) Deciding whether to consent to the ratification of treaties. e) Such other matters as are 
necessary to carry out its duties or as are assigned to it by mutual agreement of the Entities. 
323 Supra note 113. See also currently pending case before the European Court of Human Rights; Fourth Section, 
Application no 7175/06, Samka Zuban against Bosnia and Herzegovina and 17 other applications. Available from: 
http://www.redress.org/downloads/ZUBAN-v.-BOSNIA-AND-HERZEGOVINA-and-17-other-applications.pdf 
[Accessed 30 July 2016] 
324 EU-BiH: After the 3rd Round of High-Level Dialogue on Accession Process (2013). Available from: Europa.eu 
<http://europa.eu/rapid/press-release_MEMO-13-874_en.htm>. [Accessed 30 July 2016] 
325 European Stability Initiative, Interview on the EU and the Sejdic Finci Court Case in Bosnia and Herzegovina: 
The Goal Is a Bosnia Where It Is Normal to Be a Catholic Serb, an Orthodox Bosniak, or a Muslim Croat (2013)  
<http://www.esiweb.org/rumeliobserver/2013/10/01/interview-on-the-eu-and-the-sejdic-finci-court-case-in-bosnia-
and-herzegovina/>. 
326 Zornic v. BH case, ECtHR application no. 3681/06. 
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Herzegovina. These changes have not been made yet, and they show gravity of constitutional 

problems that limit post-socialist notion of national citizenship and universal rights associated with 

State political membership rather than loyalty to an ethnic group.  

 Finally, Iliaz Pilav, a third case speaking of problems in citizenship, is a medical doctor of 

Bosniac ethnic background who resides in Republika Srpska (RS) a predominantly Serb populated 

entity, successfully established that he is unable to run for a seat in presidency as this seat is 

reserved for a Serb. The ECtHR found the state in a violation of Article 1 of the ECHR Protocol 

No. 12 (general prohibition of discrimination). Dr. Pilav has shown that as a Bosniac he could only 

run for the presidency in FBH, where he would constitute ethnic majority, but where at the moment 

he does not reside.327    

 These three ECtHR cases show empirical evidence of how Bosnians make use of 

international human rights law and use courts to challenge the complicated meaning of citizenship 

as the concept that ties individuals’ political membership to the state. As BH transforms into a 

liberal democracy where International Human Rights Law establishes the requirements for 

government’s behavior, they provide the most compelling evidence to many Bosnians that 

transitional justice processes bringing social reconstruction under the peace treaties are not always 

in compliance with human rights. 

 

1.4. International Humanitarian Law and Victims’ Access to Remedy  
 
According to Bosnian records, 1,601 children lost lives during the 1,425 days of siege of 

Sarajevo. Fikret who lost his daughter when she was 11 years of age when killed, represents the 

association advocating for parents of murdered children to seek remedies before the civil courts. 

Fikret says that parents who lost their children in the war feel limitations of criminal justice as it 

failed to provide facts, accountability and victims’ satisfaction through international criminal trials 

and prosecution. The only ICTY prosecutions that brought some satisfaction to the parents was 

that of Dragomir Milosevic, the commander of Sarajevo Romanija Corps responsible for crime of 

terror during the siege of Sarajevo and convicted to 29 years in prison and Stanislav Galic who 

was the commander of the Army of Republika Srpska that encircled Sarajevo and entrapped the 

population by constant shelling and sniping, found responsible for violation of international 

humanitarian law and sentenced to twenty years in prison. 
                                                
327 See The BH Constitutional Court ruling on Iliaz Pilav case, AP-2678/06. and also the ECtHR application 41939/07. 
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Fikret explains that the parents’ quest for monetary reparation through civil litigation is 

presently motivated by a parents’ pain rather than money. He explains:  
 
What motivates victims’ pursuit of monetary reparation is the pain for losing our children. 
The pain…the kind of pain one experiences when losing a child cannot possibly be 
described. Nothing in this world could fix that pain and ease our suffering, but truth and 
justice can to some extend alleviate the pain and offer some form of satisfaction. We have 
known truth; we have known it for some time now. It has been upheld in the highest 
instance [established by the ICTY]. What is still missing is justice in a form of reparation. 
Those who had committed horrific crimes are not punished, and honestly, I do not know 
what we can expect in the next (historic) period. We are doing all we can to achieve justice 
for future generations, for the future of this State and […] If a person causes physical or 
emotional harm to another person, it is expected that such person be punished. If, however, 
s/he is not appropriately punished, that person will continue to do harms, may do the very 
same harm, to the very same person. I think penalty for doing something wrong is the best 
way to prevent reoccurrence.328 
 

 

What is needed is accountability and because criminal justice failed victims, monetary payments 

are now expected to signify acknowledgment of wrongdoing instead.   

Fikret gives additional details of why the parents of murdered children seek reparation and 

how they attach personal meanings to reparation as a platform to communicate gravity of harms 

suffered. He was very emotional when he explained what this process means for him: 
 

Justice amongst other things means an honest and sincere apology, punishment for the 
responsible persons who committed crimes, monetary payment for the institutions that 
supported such killings. In case of large number of children who were systematically 
murdered during the siege of Sarajevo in a planned, organized meaner when there was no 
armed combat going on…some of them were killed as they were getting out of hiding 
places to play with other kids, purposefully murdered as children would be targeted not as 
individuals but as a group.329  
 
The question of justice, accounting for civilian casualties in the armed conflict and 

reparation for lost lives has caused a tension between the two leading organizations accounting for 

human losses in Bosnia and Herzegovina as they are not sure whether the large number of 

casualties should be counted as civilian or armed forces.  

Sejo who as a civilian victim of war was trapped in the city during the siege of Sarajevo 

also explains that members in his association pursue reparation because they lack recognition as 
                                                
328  Interview 1. 
329 Ibid.  
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civilian victims of war.330 There are about 4,000 members in this association who pursue judicial 

reparation for losses and injuries suffered in the war. In interpreting and correctly applying 

definition that differentiates soldiers from civilians, the organizations known as Istraživačko 

dokumentacioni centar BH—“Centre for documentation and Research” directed by Mirsad Tokača 

and the Institut za Medjunarodno Pravo i istraživanje zločina protiv čovjecnosti, Sarajevo 

Univerzitet—“International Law Institute and research of Crimes Against Humanity, Sarajevo 

University, directed by Professor Smail Čekić have taken an essentially different approach to the 

methodology of counting victims and they have publicly discredited one another.331 Professor 

Čekić told me that documenting Bosnian human losses, following the humanitarian law criteria 

has been difficult because large portion of men serving in the Army of Bosnia and Herzegovina 

were killed off duty, but wearing uniforms were not counted as civilian victims of war, but as 

military casualties.332 Whether the people were killed off duty or as the military personnel matters 

because they raise the question of the character of this conflict where civilians were intentionally 

targeted and the subsequent questions of obligation, responsibility and who can claim reparation 

and before which institutions.   

International Humanitarian Law (IHL) consists of the four codified Geneva Conventions, 

Customary Law and The Hague Conventions that provides primary rights to the victims of war, 

but not the right to remedy.333 IHL also provides legal basis for protection of individuals who 

suffered harms under the very specific sets of obligations and rights that arise out of armed 

conflict.334 More specifically, the 1907 Hague Convention IV does not provide individuals’ access 

to compensation through national courts, whereas International Humanitarian Law, under Geneva 

Convention is concerned with investigation and punishment of grave breaches. Yet, it is silent in 

the area of remedies. International Humanitarian Law (IHL) and the Law on Responsibility of 

States provide legal grounds for holding States responsible for violations of IHL and repair 
                                                
330 Interview 8. 
331 See Patrick Ball, Ewa  Tabeau, and Philip  Verwimp, "The Bosnian Book of Dead: Assessment of the Database," 
in HiCN Research Design Note 5 (University of Sussex: H i C N Households in Conflict Network The Institute of 
Development Studies  2007). Counting the Dead. Available from: http://www.ceeol.com/search/article-
detail?id=122643 [Accessed 20 August 2016] 
332 Field notes August 2013 Sarajevo.  
333 Liesbeth Zegveld, “Remedies for Victims of Violations of International Humanitarian Law.” IRRC, 2003.85. pp. 
497-526. 
334 Gentian Zyberi (2011) "The International Court of Justice and applied forms of reparations for international human 
rights and humanitarian law violations," 7 Utrecht Law Review 204-214. (1 January) 
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damages caused to another State, or citizens. Yet, individuals have limited access to claim justice 

before judicial institutions under the domestic law. 335  

The Fourth Geneva Convention, defines civilian victims of war as unarmed persons in the 

armed conflict who are not taking “active part in the hostilities, including members of armed forces 

who have laid down their arms and those placed hors de combat by sickness, wounds, detention, 

or any other cause. Article 3 further stipulates that victims of war “shall in all circumstances be 

treated humanely, without any adverse distinction founded on race, colour, religion or faith, sex, 

birth or wealth, or any other similar criteria.” Following the definition on who is a civilian and 

who is a military casualty, Bosnia and Herzegovina has faced challenges in documenting wartime 

human losses particularly because most men were drafted into serving the army so applying the 

definition to clearly distinguish soldiers from murdered civilians has been a challenge.  

Whereas the IHL includes “guarantees to the benefit of individual which goes beyond 

what is protected by non-derogable human rights,” the problem of missing IHL structures has 

largely gone unaddressed.336 The international law scholar, Jann K. Kleffner differentiates 

between the IHL and IHRL as the two distinguished international law regimes by looking at the 

types of rights they guarantee. The non-derogable rights are protected by the human rights 

conventions these are the peremptory norms or jus cogens norms that include the right to life, the 

right to be free from torture and other inhumane or degrading treatment or punishment, the right 

to be free from slavery or servitude, and the right to be free from retroactive application of penal 

laws. The non-derogable rights can be distinguished as non-compromisable (or reducible) rights 

from the inalienable rights, which cannot be taken away. For Kleffner the IHL is not compatible 

with the IHRL as it includes 1) rights that go beyond what’s protected as non-derogable human 

right; 2) it would deny protection to those cases where non-state actors are responsible for 

violations of IHL; 3) there is a risk that IHRL can transform IHL into the “law exclusively 

applicable to states” whereas it “presumes the existence of at least two parties to the conflict 

placing rights and duties on each of them.” Thus, IHRL does not have the “most appropriate 

mechanism for answering the problem of lack of supervision and compliance with the international 

humanitarian law.”  

                                                
335 This was also discussed in Giorgio Gaja, "The Position of Individuals in International Law: An ILC Perspective." 
The European Journal of International Law Vol. 21 no. 1 (2010) 
336 Jann K.  Kleffner, "Improving Compliance with International Humanitarian Law through the Establishment of an 
Individual Complaints Procedure," Leiden Journal of International Law, no. 15 (2002). p.274. 
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The Inter-American Human Rights Court (IACHR) has attempted to expand the human 

rights jurisdiction by bridging the gap and adjudicating the IHL violations.337 It has 

established a rule that in a case of the large number of deceased or disappeared victims, the 

court can rule entitlements to the actual, pecuniary or non-pecuniary damages to the victims’ 

family and heirs.338 Although the IACHR attempted to fill the gap between the IHL and IHRL, it 

faces difficulties in calculating damages and creating a custom in the international law that such 

an approach of bridging the gap in IHL by using IHRL should be readily used. The Inter-

American Court of Human Rights faces challenges when ordering the member states to pay 

reparation to their citizens for violations of human rights. Since 2001, the IACHR has ordered the 

states to report on the compliance. The court was successful in the case of Columbia, ordering 

payment for $8 million to the families of 49 victims of the massacre that included children, killed 

by paramilitaries in collaboration with the Colombian army in Mapiripán village.339 In the case of 

Argentina it responded to the violations of rights and it continues to exert pressure in Peru and 

Guatemala.340 It cannot, however, always successfully pressure states into execution of payments 

without delays. 

Article 3 of The Hague convention and Article 91 of Protocol I grant the right to reparation 

to victims of war, but the national courts often find that International Humanitarian Law (IHL) 

rules are public law norms that explicitly apply to States and that litigation between injured 

individuals and the State would be inapplicable. States maintain that IHL embodies a set of public 

law norms that explicitly apply to States, rather than to individuals and therefore, they are not 

applicable in litigation between injured individuals and the State.  
                                                
337 Thomas M.  Antkowiak, "Remedial Approaches to Human Rights Violations: The Inter-American Court of Human 
Rights and Beyond," Columbia Journal of Transitional Law 46, no. 351 (2008). The comprehensive analysis of the 
IACHR practice and the ways offers a view into how the court utilizes equitable remedies. In the Mapiripán Massacre 
Case the IACHR has utilized the human rights structures, but the case did not result in creating a custom for other 
states and the International Court of Justice. See also Christine Evans, The Right to Reparation in International Law 
for Victims of Armed Conflict, Cambridge Studies in International and Comparative Law (Cambridge University Press, 
2012). 57. 
338 The European Court of Human Rights considers these victims’ damages personal unless they would advance 
justice. The ECtHR however also recognizes that there are indirect victims, those persons who would suffer prejudice 
or injustice by state conduct. This discussion is available in Ter-M. Jo Pasqualucci, "Victim Reparations in the Inter-
American Human Rights System: A Critical Assessment of Current Practice and Procedure," Michigan Journal of 
International Law 18, no. 1 (1996).  
339 See also Ferstman et al. (eds.), ed., Clara Sandoval-Villalba: The Concepts of ‘Injured Party’ and ‘Victim’ of Gross 
Human Rights Violations in the Jurisprudenceof the Inter-American Court of Human Rights: A Commentary on Their 
Implications for Reparations.Reparations for Victims of Genocide, War Crimes and Crimes against Humanity (The 
Netherlands: Koninklijke Brill NV, 2009). 
340 United Nations High Commissioner for Human Rights, "Rule of Law Tools for Post-Conflict States," ed. United 
Nations (Geneva: 2008). p.34. 
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The concern about human rights during an armed conflict, international human rights law 

has bridged into humanitarian law, but the States have been reluctant to entitle victims of 

humanitarian law violations with right to claim reparation directly.341 In Bosnia and Herzegovina, 

Fadil who is also with the association for civilian victims of war in Sarajevo explains that some 

effort has been made to document material losses and damages. However, under transitional justice 

policy no systematic effort has been made to document and account for human injuries and the 

type of losses that people were subjected to during the war.342 Some effort, he explains has been 

created to document material losses and damages to property, but the character and the scope of 

non-pecuniary, immaterial losses victims, suffered during the war are not yet documented. The 

victims associations as the grass-roots level community organizations attempt to fill that gap as 

they self-organize to establish databases and to do that work independently.  

Human rights scholars have warned that international human rights instruments and 

mechanisms are not established to address claims stemming from large-scale serious violations of 

human rights in an armed conflict and violations of international humanitarian law.343 Arguably, 

different sets of institutions should be available to address violations of international 

humanitarian law, specifically because “human rights mechanisms are not the most 

appropriate answer to the problem of lack of supervision of compliance with humanitarian 

law.344 The International Law Commission has recognized this shortcoming, noting that civilians 

in an armed conflict are left without a remedy if they are killed, wounded or suffer injuries or 

damages proposing that what is needed is a systematic review of the law of war and human rights 

to ensure compensation to victims through common principles.  

In 1993, the International Criminal Tribunal for former Yugoslavia and Rwanda were 

established as the embodiment of the cosmopolitan justice enforcing international law to reaffirm 

moral legitimacy of the international governance by criminal punishment. However, both tribunals 
                                                
341 Zegveld, Supra note 290 p 497.  
342 Interview 8. 
343 Sandoval-Villalba, supra note 302. p. 45. 
344 Kleffner, "Improving Compliance with International Humanitarian Law through the Establishment of an Individual 
Complaints Procedure." p. 239. See also Rudiger Wolfrüm in General International Law (Principles Rules and 
Standards) Max Planck Encyclopedia of Public International Law who further explains that the IHL and IHRL are 
two Chapters of international law with their own legitimacy. Wolfrüm writes that there is nothing that calls for merger 
or exclusion of these normative regimes, but that recent practice shows a certain convergence process resulting with 
some norms overlap while others stay separate. p.9. See also above Clara Sandoval-Villalba who explains human 
rights challenges in the international and regional jurisprudence in regard to reparation for violations borne out of 
armed conflict. In  Reparations for Victims of Genocide, War Crimes and Crimes against Humanity (Koninklijke Brill 
NV, 2009). Pp. 46-50. 
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failed to consider victims’ reparation for immaterial remedies such as war torture or rape as the 

weapon of war, crimes against humanity and genocide, whereas some efforts were available 

for providing venues to property damages. 345 The late ICTY Judge, Antonio Cassese saw this 

approach as problematic. He argued that by offering restitution to those individuals who in the 

armed conflict lost material property and no venues for reparation to victims of more serious 

crimes such as torture or rape, the tribunal has taken a “capitalist approach” to reparation.346 He 

further elaborated:  
So here provision is made for the return of property or the proceeds of crime, but no provision 
is made for compensation. I remember when we discussed this, and we had to, in a way, spell 
out and flesh out these provisions in the rules of procedure and evidence some judges were 
realty outraged. I went so far as to say this is a sort of capitalist approach: if somebody has 
been tortured or raped, no right to compensation, so the poor victim has no rights whatsoever, 
only to see that the author the culprit, is brought to trial and duly punished, but cannot claim 
any compensation for the huge damage he or she may have suffered. However, if you have 
a wonderful building or you have, say paintings or you have money in the bank or in your 
house and this is taken away, stolen by the enemies and so on, then you are entitled to get 
back this money. I think this is really strange, a very strange attitude taken by the Security 
Council.347 

 
 In 2000, the ICTY and the ICTR’s Public Prosecutor Carla Del Ponte has warned the UNSC 

members that victims’ voices are “not sufficiently heard.”348 She explained that the judges of the 

Tribunal prefer “a Claims Commission or its equivalent.” Del Ponte expressed regret that this is 

the case and that her office is able to freeze and trace perpetrators money that could be used to 

establish victims’ reparation fund: 
[…] the Tribunal’s statute makes no provision for victim participation during the trial and 
makes only a minimum of provision for compensation and restitution to people whose lives 
have been destroyed. And yet my office is having considerable success in tracing and 
freezing large amounts of money in the personal accounts of the accused. Money that could 
very properly be applied by the courts to the compensation of the citizens who deserve it. 
We should therefore give victims the right to express themselves and allow their voice to be 
heard during the proceedings. In the event of a conviction, that would then create a legal 
basis for the Judges to decide upon the confiscation of monies sequestrated from the accused. 

                                                
345 The Article 24.3, of the ICTY and Article 23.3, of the International Criminal Tribunal for Rwanda (ICTR) grant 
rights to reparation from criminally accountable individuals. However, nether have established a procedure for 
investigating financial resources of defendants and seizing their funds. Subsequently, victims would be directed to 
Bosnian and Rwandan state law, a process that opens Pandora’s box of obstacles.   
346 Supra note 229 p. 48. 
347 Ibid. 
348 The ICTY Address to the UN Security Council where Prosecutor for the Former Yugoslavia and Rwanda, Carla 
Del Ponte makes a statement available from http://www.icty.org/sid/7803 The Hague, 24 November, UNSR, 2000: 
JL/P.I.S./542-2. More general day to day interactions at the Tribunal are examined in John Hagan, Justice in the 
Balkans: Prosecuting War Crimes in the Hague Tribunal (University of Chicago Press: 2003). 
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The money might also go towards defraying the costs of the prosecution. I would therefore 
respectfully suggest to the Council that present system falls short of delivering justice to the 
people of Rwanda and the former Yugoslavia, and I would invite you to give serious and 
urgent consideration to any change that would remove this lacuna in our process.349 
 

In a parallel move, the ICTY President, Judge Jorda presented a report to the UNSC through the 

United Nation’s Secretary General (UNSG). He advocated for victims’ compensation, explaining 

that lack of victims’ compensation would have critical impact on peace and inter-group 

reconciliation in former Yugoslavia. Judge Jorda’s report concluded that ‘in order to bring about 

reconciliation in the former Yugoslavia and to ensure the restoration of peace, it is necessary that 

persons who were the victims of crimes that fall within the jurisdiction of the Tribunal receive 

compensation for their injuries’.350 One of the persons I interviewed as an official at the ICTY told 

me that Judge Jorda’s pressure to rethink reparation possibilities for Bosnian victims is still felt 

today.351 The ICTY continues to rethink the ways in which victims’ reparation could be possible, 

but Bosnians continue to feel an impact of this capitalist approach to justice. 

The UNSC has however maintained the position that by establishing a mechanism to 

distribute reparation to the victims of war crimes, crimes against humanity and genocide 

through claims’ commission, the ICTY would be required to assign the judges with 

administrative responsibility to calculate damages, assess breach of contract, tort or an 

equitable wrong, which would in turn take away their time from deciding on the criminal 

responsibility cases. Operating under the jus cogens principle the UNSC has authorized the work 

of the tribunal to prosecute crimes so gross that they have shocked humanity, but it has missed a 

prospect of establishing a Claims Commissions for victims in Bosnia and Herzegovina and 

Rwanda and provide reparation venues to victims who suffered various forms of torture and 

emotional abuse.352  

The judges instead promulgated the Rule 106 specifically authorizing the tribunal to 

transmit judgments to Bosnia and Herzegovina (BH) authorities hoping to activate right to 

reparation by encouraging victims to seek remedies before national courts.353 Even though 

international law has now provided a procedural link between international criminal and national 
                                                
349 See above the UN, ICTY document JL/P.I.S./542-2. 
350 See more specifically Evans,  Supra note 294.  Citing Malmström, ‘Restitution of Property and Compensation to 
Victims’, (2012: 373–84). 
351 Interview 24.  
352 Id.  
353 Id. 
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civil law, the ICTY did not consider what this encouragement might do, and what BH domestic 

courts may be able to deliver to the victims in pursuit of reparation. I was told both by the ICTY 

interviewees and Bosnian lawyers I spoke to that there is no systematic information available to 

back the claim that the ICTY referrals were actually sent to and received by the BH authorities.354 

Indeed, the ICTY and the national legislative structures have little communication concerning the 

essence of Rule 106 and meaning of the international criminal decisions as the basis for a national 

reparation claim transmitted from the tribunal to BH.355  

As has been noted, the existing human rights principles aim to acknowledge a possible 

right to reparation both from the states and individuals is not enough. There are times when 

ordinary justice collapses before the atrociousness, incapable to restore the rule of law and as  Inger 

Österdahl points out, in those cases we expect law serve as the extraordinary measure of justice, 

with multiple purposes. Law after a conflict is expected to revisit post-conflict responsibilities, 

bring about peace and stability and to incorporate multiple layers of law, “international 

humanitarian law, national administrative law, national constitutional law, and national military 

law” consistent with democratization processes.356 These emerging legal concepts embodying 

multiple layers of law are expected to fit into the States’ ordinary forms of justice and socio-

political framework. Österdahl explains that there is little normative clarity on how international 

law should go about this and what exactly this process entails. What is needed, is a need to 

“establish entirely new Geneva Convention spelling out the fundamentals of the jus post bellum” 

to effectively address rights of victims of armed conflict.357 Bosnian parents whose children were 

murdered in the war, civilian victims of war and victims of torture and systematic rape as a weapon 

of war, particularly feel the impact of this lack of access to remedies in the jus post bellum-system 

of law after the conflict, as they find themselves in a vulnerable and marginalized situation.  
                                                
354 Anisa Sućeska Vekić-the Director of Balkan Investigative Reporting Network (BIRN) news agency (personal 
correspondence via Skype chat. May 17, 2012 at 6:50pm).  Sućeska Vekić was writing from the ICTY and further 
interviews with the ICTY personnel confirm this. Also, the interview with the lawyer who represents war victims’ 
mass claims shows that the unofficial judgments from the internet are used to draft the civil claims. 
355 Similar argument has been made by Carla  Ferstman and P. Sheri  Rosenberg. "Reparations in Dayton’s Bosnia 
and Herzegovina." In Reparations for Victims of Genocide, War Crimes and Crimes against Humanity: Systems in 
Place and Systems in the Making., ed Mg Goetz and A. Stephens Cf Ferstman. (Place Published: Martinus Nijhoff 
Publishers, 2009), 
http://www.nijhoffonline.nl.ezp.lib.unimelb.edu.au/view_pdf?query=reparation&show_all=0&result_number=3&se
arch_scope=global&id=nij9789004174498_nij9789004174498_i-576-129. 484 
356 Inger Osterdahl, 'Just War, Just Peace and the Jus Post Bellum' (2012) (81) Nordic Journal of International Law 
271. 
357 Inger Osterdahl, "Just War, Just Peace and the Jus Post Bellum," Nordic Journal of International Law, no. 81 
(2012). 
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2. Foreign National Courts as Places to Claim Justice for Human Rights Abuses 
 

In an attempt to establish state and individual liabilities and seek reparation for human 

rights abuses, Bosnians have individually made use of the foreign national courts in The 

Netherlands, Montenegro, United States and France.  

In the Netherlands, Hasan Nuhanović and Rizo Mustafić, two cousins and former 

employees at the Dutch military UN base in Srebrenica, alleged that the State of The 

Netherlands has responsibility for deaths of their family members.358 Using national Dutch 

courts, they successfully established that during the 1995 genocide in Srebrenica, the U.N. had 

effective control over the same wrongful conduct, resulting in the murder of their family 

members.359 The Dutch Supreme Court decided that attributing this conduct to the Netherlands 

does not determine whether the United Nations had also exercised effective control over the 

DutchBat troops and confirmed the state responsibility.360 The Netherlands was found liable for 

these particular deaths as it removed the individuals from the base, the state apologized and agreed 

that it would pay Nuhanović 20,000 Euro plus possible ‘material damages’ such as loss of earnings 

and also to Mustafić’s father’s surviving family: widow, son and daughter, also in the amount of 

20,000 each. The lawyer found this amount ‘disrespectful’ because the relatives were never 

consulted about their views as the assessment was made and the amount determined.361 In other 

words, it was not the amount that was seen as inappropriate but rather the lack of victims’ 

participation in determining it. 

When I spoke to Senad, the legal adviser with the War Inmates association, he was 

particularly eager to point out the Aličić case. He explained that Bosnian victims are finally getting 

some regional recognition for harms they suffered. Enver Aličić, a Bosnian national who survived 

imprisonment and torture in Montenegro successfully established State liability before Podgorica 

Court. His civil litigation suit resulted in a 36,000 Euro settlement for illegal deprivation of liberty, 

physical and emotional pain caused by inhuman treatment, humiliation and fear suffered during 
                                                
358 See more specifically the decision in the case The Netherlands v. Nuhanovic. p. 22-23, Para. 3.11. 
359 12/03324 LZ/TT, Judgment in the Case of the State of the Netherlands (Ministry of Defence and Ministry of Foreign 
Affairs), V Hasan Nuhanovic, 2013. 
360 The DUTCHBAT was a Dutch battalion under the command of the United Nations in operation United Nations 
Protection Force (UNPROFOR). 
361 The article is available here: https://www.dawn.com/news/1099087/dutch-govt-to-pay-compensation-to-bosnians 
[Accessed 11 December 2017] 
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captivity in Montenegro. The court in Montenegro used the ECtHR case law to establish the 

monetary parameters and found that 9,000 Euro per month of illegal captivity is an appropriate 

amount.362 Article 5 on right to liberty and security outlined in the European Convention for 

Human Rights has been used as a basis of Aličić’s charges for illegal deprivation of liberty—he 

was captured by the Serb led Yugoslav National Army (JNA) in camp Bileće, and when JNA pulled 

from BH territory he was transferred to camp Morinj in Montenegro.363  

Senad and other lawyers who argue civil reparation cases in Bosnia and Herzegovina find 

the Aličić case particularly instrumental in crafting their claims, as it is ruled on the basis of the 

same Civil Law Procedure guiding Contractual Obligatory Relations that applies to all countries 

of former Yugoslavia. Senad further explains the significance of this case: 
Terrible things were happening in Montenegro during the war in Bosnia and Herzegovina: 
ethnic Bosniacs (who were Montenegro and Bosnian nationals) were captured like wild 
animals in the streets, and Montenegrin police would transfer them to BH to the cities of 
Foča, Višegrad, Rudo and others [where torture camps managed by the Serbs were 
located]. Many of these Bosniac individuals were killed, but some survived... Montenegro 
government escaped direct liability for crimes that did not happen on their 
territory…However, in Aličić case Montenegro accepted liability for mistreatment, 
although it is unclear whether this case sets a precedent for all alleged kidnaping cases. In 
Montenegro there was a camp called Morin where Bosnian citizens were captured, and 
some were transferred to Bileće, Gacko […].We submitted claims on behalf of those 
kidnaped Bosniacs charging Montenegro government with civil liability for each day spent 
in a camp on their territory and then separate civil law suits before the competent courts in 
BH for days spend in a camp located on BH territory.  

 
Systematic abuses missed the reach of the ICTY administration of criminal justice, but 

Montenegro government’s acceptance of ECtHR parameters established in case law and 

acceptance of liability was understood as a way of bridging accountability gap by settling. This 

case is spoken of favorably. In contrast to Montenegro government, Senad explains that Serbian 

authorities continue to reject any form of responsibility for the war camps that were located on 

Serbia proper even though Victims’ Association has testimonies from those individuals who were 

detained and captured in Mitrovo polje and Shirovica camps in Serbia. Senad explained Croatia 

similarly did not accept liabilities for harms on the hands of Croatian military and army.364  In 

2012, Montenegro paid seven Bosnian plaintiffs the amount of 200,000 Euro.  
                                                
362 The judgment Alicic Enver protiv tuzene Crne Gore. Case P. br. 3214/09, 18.02.2011 Pp. 8-10. 
363 See Alicic Enver protiv tuzene Crne Gore. 
364 Personal email communication with the association of camp survivors in Bosnia and Herzegovina, August 15, 
2014. 
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Some improvement has been made since I spoke to Senad in 2013. In 2014 Enes Bogilović 

and Mušan Džebo brought a case before a Serbian civil court and successfully established that the 

two plaintiffs from that very same group of Bosnian nationals who were kidnapped and placed into 

Serbian torture camps, ‘had suffered intensive torture and inhumane treatment,’ constituting the 

‘harshest suffering that an individual [could] experience.365 The court awarded each 300,000 

Serbian dinars (2,514 Euro) in non-pecuniary damages. Recent news also report that Bosnian 

plaintiffs are preparing reparation claims against Croatian government, based on the criminal 

responsibility of political leadership established in the ICTY Prosecutor v. Prlić case.366 

In the United States and France, Bosnian victims pursued monetary reparation to establish 

individual liability against the Serb leadership. In the U.S., Kadić vs. Karadžić and Jane Doe vs. 

Karadžić, found Karadžić, as the leader of RS, liable for rape as a weapon of war.367 In the United 

States, the Alien Torts Claim Act (ATCA), also known as Alien Tort Statute (ATS), was made of 

use in Kadić versus Karadžić and Jane Doe versus Karadžić cases, where per decision of the 

second circuit court, the United States District Court for the Southern District of NY, Karadžić 

was found liable for rape of Bosnian women as a weapon of war.368 Following the 28 U.S.C. § 

1350 of the ATCA, individuals can initiate private cause of action and establish jurisdiction in 

federal district courts against individuals who are as non-state actors in violation of the law of 

nation, or of a treaty of the United States. Under this law, federal courts can decide on cases of any 

harm that results from the violations of international law and even when individual is not acting 

on behalf of the state, certain forms of conduct can be subject to international norms.369 The district 

court ordered in the Kadić vs. Karadžić case that $745 million in combined compensatory and 

punitive damages be paid to the plaintiffs and in the Doe vs. Karadžić $4.5 billion dollars, also in 

combined damages.370  
                                                
365 The case is available from the Humanitarian Law Center’s website: http://www.hlc-rdc.org/?p=32095&lang=de 
[Accessed March 3, 2018] 
366 The local media report is available here: http://www.federalna.ba/bhs/vijest/229688/video-hoce-li-bh-logorasi-
tuziti-hrvatsku 
367 Kadić v. Karadžić and Doe v. Karadžić litigation. The U.S. ACTA (28 U.S.C § 1350). 
368 For the discussion on ACTA and the U.S. venues to seek reparation for human rights abuses see also David Wallach, 
"The Alien Tort Statute and the Limits of Individual Accountability in International Law," Stanford Journal of 
International Law 46 (2010). 
369 In 1980 the Second Circuit court decided in Filártiga v. Peña-Irala case (630 F.2d at 878-80) that the ATCA 
provides “jurisdiction to remedy violations of the law of nations committed abroad against foreign nationals by 
officials acting ‘under color of government authority.’” C. Courtelyou Kenney, "Measuring Transnational Human 
Rights," Fordham Law Review 84 (2015). 
370 Ibid. For more comprehensive analysis on problems in enforcing the ATCA, decisions see p. 1057. The study also 
examines challenges advocates face in locating hidden assets and offshore banks that to not comity to U.S. judgments. 
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In France, Kovać v. Radovan Karadžić and Biljana Plavšić, found two Bosnian Serb 

leaders—Radovan Karadžić and Biljana Plavšić—personally liable for wartime abuses, ordering 

compensation of 1 million Euro for suffering inflicted upon Adil Kovač and their two children, 

naturalized French citizens.371 The court also found them liable to pay 200,000 Euro for the death 

of Adil’s mother Zuhra. The plaintiff said that “the ruling cannot compensate for the suffering we 

survived, but it represents our big victory” as the process has been important to provide testimonies 

and record historic accounts. 372  
 Both cases ruled in the U.S. and France have successfully established the liabilities, but 

both faced execution challenges as transnational civil procedure depends on the respective States’ 

political will to allow for collection of funds. In other words, to pay the plaintiffs, Serbian State 

authorities would have to be willing to cooperate with Bosnian state authorities and require 

Bosnian Serbs to cooperate in execution of the court decisions. In the current political climate, 

both are unlikely to happen as there is no international enforcement mechanism for civil cases to 

enforce inter-state cooperation by identifying, seizing and transferring assets from the liable 

interviewees to the plaintiffs. Henceforth, no payment was collected. Even so, these cases illustrate 

peoples’ relationship with law as the key tool to provide justice though judgments, where monetary 

payments are expected to symbolically recognize nature of crimes, giving a metaphorical 

significance to the gravity of victims’ suffering.  
 
2.1. The U.N. Voluntary Fund for Victims of Torture and Reparation 

 

According to the Association of War Inmates in Bosnia and Herzegovina, thousands of 

individuals were subjected to unlawful detention and torture during the war.373 Bosnian Serb 

political leadership has rejected the government initiative to work on administrative State 

reparation law as a part of transitional justice strategy and define the rights and entitlements for all 

citizens who survived torture.374 The entities continue to work in their own ethnic interests and 

reject any possibility of promulgating a state law that would benefit Bosnian citizens.    

Jasmin Mešković, the president of Bosnia and Herzegovina’s association of war inmates 
                                                
See also note on Harold Hongju Koh, “Transnational Litigation in United States Courts 33-35 2008 
371 Kovač v. Karadžić, Tribunal de Grande Instance de Paris, Judgment of March 14, 2011 (Fr.)  
372 Ibid.   
373 The data from the Association of War Inmates in BH/Savez Logoraša u BH: http://www.logorasibih.ba/o-nama/ 
[Accessed 27 January 2017] 
374 Interview 3. 
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(consisting of the individuals who survived the extreme forms of torture) has explained to me that 

victims’ pressure for litigating human rights abuses first emerged in 2007. It took six years until 

the civil claims started pouring in 2013. Jasmin explains that the process evolved over time, but 

has been was very difficult. He illustrated some of the problems victims have initially faced:  
In RS the problems are faced at the first and second instance of the civil procedure. The 
courts reject civil claims citing the statute of limitations on the basis of the Law on 
Obligation Relations. They then seek forensic medical court experts’ reports to certify 
plaintiffs’ injuries. This causes financial burden. Victims in FBH have to pay between 80-
200 KM and in RS 400-1,000 KM per person for forensic court examiners’ services. Most 
importantly, plaintiffs have to pay the court fees of up to 2,000 KM per person.  

 
He explained how overcoming political, legal and administrative burdens, including the issue of 

statutory limitations, financial burden of securing means to pay for quality legal counsel and 

representation, court expenses for submitting the claims, court experts, transportation costs of 

coming to the court and other expenses that come with private civil procedure and pressures 

created by the state authorities unwilling to pay, has presented a serious challenge for impoverished 

war victims to participate in litigation and submit civil claims. 

The main principle of human rights law is that individuals are the primary rights 

holders and thus should be able to access reparation as secondary rights subsequent to the breach 

of the primary rights, by the virtue of primary norms.375 Human Rights treaties provide access to 

reparation through the Committees overseeing state human rights’ responsibilities. However, the 

U.N. Committees as the treaty bodies prioritize cases that could have significant impact in re-

affirming states’ positive obligations and explore direct or indirect responsibilities of their 

state agents on exceptionally basis.  

Bosnian victims could in principle access reparation in a form of local rehabilitation 

services funded through the U.N. Special fund for Victims of Torture. However, the U.N. 

Voluntary fund for victims of torture does not provide individual reparation and individuals do not 

have direct access to personally seek remedies through the program. This fund consists of trust 

funds is available to finance programs implemented locally by the NGOs.376 It finances non-

governmental organizations in seventy countries servicing up to 70,000 persons a year.377 Such 

fund has been first established in Chile, where the U.N. has financed and mandated the program 
                                                
375 Supra note 335. 
376 Manfred Nowak, Elizabeth McArthur, and Kerstin Buchinger, The United Nations Convention against Torture : A 
Commentary, Oxford Commentaries on International Law. (Oxford: Oxford University Press, 2008). 
377 Supra note  294. Evans writes that the fund has provided $10 mil for 250 projects in 70 countries. P. 52. 
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to “distribute…humanitarian, legal and financial aid to persons whose human rights have been 

violated by detention or imprisonment in Chile.”378 This fund is a ‘humanitarian tool’ to provide 

aid and social justice for victims’ groups. The fund establishes the application and eligibility 

guidelines for organizations funded to run rehabilitation services and administer cash deliveries 

and benefiting position of torture victims generally.379 In 2005-2006 the U.N. Committee on 

Prohibiting Torture has provided a support for the legal reform processes in Bosnia and 

Herzegovina to regulate status of BH war camp inmates and provide the entitlements and services, 

but the process took political turn and the ethnic entities could not find reach a mutual agreement.  

The U.N. Committees typically issue an unusually small number of non-binding 

reparation decisions against the States based on the merits, known as the ‘final views” and 

they have been criticized for that.380 The recent example of Peru, where the state has actually 

accepted responsibility to pay compensation and implemented the U.N. Human Rights 

Committee decision, is a step in the right direction. In 2005 the state awarded reparation to 

individuals whose access to abortion was denied, in the event the woman would carry out the 

pregnancy, despite of serious risks of mental and physical disability. Peru finally paid for 

reparation, but it took ten years to remedy the injury.381 Lack of effective monitoring to ensure 

state compliance with the U.N. treaty body jurisprudence nationally continues to be a 

problem.382 Victims of torture lack access to rehabilitation and medical services. The pension 

laws currently provide only minimum subsidized medical care. Subsequently, they pursue 

civil litigation as a tool to submit collective grievances and negotiate with the government the 

state policy on retirement and healthcare entitlements. What they want is an institutional 

change: the administrative state reparation measures that can be helpful for the overall societal and 

state recovery. However, the lump sum payment of the justice model is unable to provide the 

specific type of recognition that victims are after. This acknowledgment is essential for society to 

face the past, heal and move forward.  

 
                                                
378 Megret, "Justifying Compensation by the ICC." 
379 The United Nations Voluntary Fund for Victims of Torture Guidelines of the fund for the use of applicants and 
guarantees. Adopted by the Board at its 39th session. 
380 Manfred Nowak, 'The Need for a World Court of Human Rights' (2007) 7(1) Human Rights Law Review 251. 
381 Human Rights Committee, K.L. v. Peru, CCPR/C/85/D/1153/2003. 
382  Supra note 294. Evans. p. 57. 
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3. International Administrative Reparation and the ad hoc Inter-State Claims 
Commissions  
 

In some rare cases, States can use the administrative procedure to seek inter-state 

reparation based on an internationally negotiated political agreement.383 The mechanisms such as 

Jewish Claims Conference Program, the Chilean Aylwin Government’s National Corporation for 

Reparation and Reconciliation—Law No.19.123 of January 31, 1992, the Argentinean Reparation 

Bonds, the Iraq-Kuwait United Nations’ Compensation Commission, the Eritrea-Ethiopia 

Reparation Commission are reparation structures that paint a larger picture of types of mechanisms 

available and are utilized for individuals’ reparations processes, whether under the authority of 

international law, inter-state agreements, regional judicial or domestic administrative policies.  

The key international or inter-state claims’ commissions established on an ad hoc 

basis, including The United Nations Claims Commissions for Iraqi Kuwait, the Eritrea-Ethiopia 

and the United Nations Iran Claims Commission, have provided reparation to the states, 

organizations, and individuals as a way of informing their future potential in transitional 

justice policies. Scholars have argued that the ad hoc mechanisms are not benefiting post-conflict 

societies arguing for a permanent claims commission to address large injuries resulting from 

violence benefit states emerging after the conflicts and eliminate political pressures they 

particularly are vulnerable to experience. 384 The following pages examine each of these 

commissions, their shortcomings and legacy. 

 
 
3.1. United Nations Claims’ Commission 
 

In November 1999, the United Nations Claims’ Commission (UNCC) was established 

under the United Nations Security Council Resolutions (UNSCR) 62 and the UNSCR 678 as 

a response to the damages caused by Saddam Hussein’s invasion of Kuwait in 1990.385 

International law was used as a basis to establish the principle of state responsibility and ascertain 

the legal basis for claims to be paid to the individuals, corporations, Governments and the 

international organizations. The United States was the chair of the UNSC when the Resolution 678 
                                                
383 Zegveld, Supra note 290. 
384 See Kamminga T. Menno, "Towards a Permanent International Claims Commission for Victims of Violations of 
International Humanitarian Law," Windsor Yearbook of Access to Justice 25, no. 1 (2007). 
385 Arguably, following the principles of responsibilities, Iraq is responsible to repair damages it has caused, as the 
consequences of the action. See Andrea Gattini, "The U.N. Compensation: Old Rules, New Procedures on War 
Reparations," EJIL 13, no. 1 (2002).  
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was promulgated, authorizing: “Member States co-operating with the Government of Kuwait, 

unless Iraq on or before 15 January 1991 fully implements . . . the above-mentioned resolutions, 

to use all necessary means to uphold and implement [R]esolution 660 (1990) and all subsequent 

relevant resolutions and to restore international peace and security. […] The resolution created an 

assumption that states would collaborate with the United States.”386 The 2.6 million claims were 

initially submitted from about eighty countries including more than 200,000 claims of businesses, 

governments, and international organizations and the UNCC made the payment in the amount of 

$37.7 billion collected from the Iraqi oil exports. 

The UNCC commission was mandated to examine the issue of inter-state borders, missing 

persons, missing gold, create weapon inspection, to ascertain liability and execute payments. 387 

The categories of claims went from A to F the A claims being based on forced removal from home, 

claims B, on the basis of injury or death, and C for damages estimated for fewer than $100,000. 

Any claims for over $100,000 were classified under the category D. Claims made by corporations 

were E and claims of government and international organizations under the category F. About 2.7 

million claims were submitted and 1.5 million were awarded for $53 million, in total 15 per cent 

of the number of claims submitted.388 No more than 10,000 dollars would be paid for death. 

However, the UNCC was criticized for putting the burden on Iraqi people by extracting significant 

funds from the Iraqi economy that would be strongly felt locally. 

 
3.2. Eritrea-Ethiopia Claims Commission 
 

In 2000, per order of the Permanent Court of International Arbitration (PCIA) in The 

Hague, the Eritrea-Ethiopia commission was established.389 PCIA found both States responsible 

and liable to compensate each other for two-year war that occurred from 1998 to 2000 and for 

damages that resulted from this conflict.390  The boundary commission and claims commission 

addressed in border demarcation issue and the issue of losses, damages and injuries establishing 
                                                
386 David D. Caron, "The United Nations Compensation Commission for Claims Arising out of the 1991 Gulf War: 
The "Arising Prior to' Decision ", Journal of Transnational Law and Policy 14, no. 2 (Caron, D. David). 2005. 
387 See also Buxbaum. Supra note 100. 
388 See the United Nations Compensation Commission, Summary of Awards and Current Status of Payments. 
Available from: http://www.uncc.ch/summary-awards-and-current-status-payments  [Accessed 9 December 2017] 
389 J. Michael Matheson, "Eritrea-Ethiopia Claims Commission: Damage Awards," The American Society of 
International Law Insights 13, no. 13 (2009). 
390 See the Agreement between the Government of the Federal Democratic Republic of Ethiopia and the Government 
of the State of Eritrea, 12 December 2000, 40 ILM (2001) 260. 
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facts and determining liabilities deriving from Eritrea’s invasion of Ethiopian-controlled territory 

at the start of the conflict, resulting in killing, rape or abduction of civilians and the looting of 

property. During this liability phase, the Commission made a number of findings of potentially 

great importance with respect to the use of force and the rules of warfare: it found that Eritrea 

“abused or provided improper care and treatment to Ethiopian prisoners of war, and failed to 

provide expelled civilians with appropriate protection and treatment.”391 It also established that 

Ethiopia failed to give proper treatment and protection to Eritrean prisoners of war and engaged in 

looting and unlawful destruction of property, whilst and improperly detained or expelled civilians. 

The commission determined substantive responsibilities and subsequently determined the 

amounts.  

Whereas Ethiopia was awarded $174 million, Eritrea got $164 million - a net payment to 

Ethiopia of just over $10 million. Liability was established based on the violation of international 

law, particularly humanitarian law, but compensation failed to resolve the dispute over the 

legitimacy of State borders.392 The commission has been authorized to utilize mass claims 

settlement techniques, but “there was no a priori determination of liability based on a violation of 

jus ad bellum like in the case of the UNCC.”393 The shortcoming of the commission is that although 

Government of Eritrea was awarded $161 million, (and about $2 million for its citizens), and 

Ethiopian Government $174 million, there is no dedicated source of funding.   
 
3.3. The United States-Iran Claims Commission  

 

The 1981 inter-state agreement between the United States and Iran resulted in a claims 

tribunal to resolve damages caused by the Iranian revolution and the American hostages’ crisis. 

The United States-Iran Claims Tribunal was a result of an inter-state agreement established 

to address the November 1979 hostage situation when fifty-two United States nationals were 

held hostage at the United States Embassy in Tehran and the Iranian assets in the United States 

were in response frozen.394 As an outcome of the settlement established through Algerian 

intermediary position, the tribunal was establish to process claims of the United States nationals 

                                                
391 Supra note 389. 
392  See also Pross, Paying for the Past : The Struggle over Reparations for Surviving Victims of the Nazi Terror. 
393 Supra note 340. Pp. 293. 
394 Carla Ferstman, Mariana Goetz, and Alan Stephens. "Reparations for Victims of Genocide, War Crimes and Crimes 
against Humanity Systems in Place and Systems in the Making." In Nijhoff eBook titles 2009.  
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against Iran and nationals of Iran against the United States. The claims tribunal compensated for 

debts, contracts, expropriations, and other measures that had affected property rights, or 

counterclaims, including transaction or claims of the two governments against each other.395 By 

2009, the United States’ nationals were awarded $ 2.5 billion and the Iranian citizens were awarded 

$ 900 million in compensation for damages.  

In conclusion, the examples of the ad hoc claims commissions such as the UNCC, Eritrea-

Ethiopia and the US-Iran claims commission show that ad-hoc approach to claims commissions 

might not benefit transitioning states. Whereas the ad hoc claims commissions have in the past 

ordered inter-state compensation as a punitive measure against a responsible State (as the 

result of inter-state arbitration and negotiations) and distributed mutually agreed upon 

reparation funds, establishing a permanent inter-state commission, acting based on well-

established standard protocol, rather than ad hoc criteria could award monetary compensation to 

victims of violations of international humanitarian law.396 

 
4. Conclusion: International Law Architecture as a Means of Justice 
 

This Chapter has examined International Public Law, showing that it continues to lack 

authority and the means to establish a well-defined procedural access to remedies as a matter of 

legal right.  The history of legal reparation causing the normative foundation and international 

practice, shows the limits and the potentiality of international law to respond to the injuries and 

losses caused to the state, groups and individuals. Notwithstanding a clear legal basis for the duty 

to repair and substantive rights to remedies, victims of crime continue to face procedural 

challenges in obtaining independent access to reparation.  

In examining the procedural venues that states can use to pursue reparation on behalf of 

their citizens before foreign national courts and human rights courts using the diplomatic espousal 

measure on exceptional basis, this Chapter has explained that BH has not used it for political 

reasons, as the ethno-national government mantains its own interests rather than the interests of 

the state and its people. Bosnian citizens’ access to full citizenship and equal rights thus remains a 

challenge. The Chapter has shown that justice delivered through different legal regimes in a 

post-conflict situation operates with conflicting political preferences; international law 
                                                
395 Carrillo Arturo J. and Palmer Jason S., "Transnational Mass Claim Processes (Tmcps) in International Law and 
Practice," Berkley Journal of International Law 28, no. 2 (2010). p. 353. 
396Menno, Supra note 340. 
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presupposes that for violation of individuals’ primary rights there are measures to respond to 

violations and procedural and judicial venues to access structures. 

The following Chapter shows how in the political regime changes from post-socialist BH, 

due to the lack of status recognition essential for restoring victims’ agency and full citizenship, 

resulted in the distributive justice model being erroneously used to provide remedial, corrective 

justice to some categories of victims of war. The social welfare law does so by responding to 

victims’ reparation needs with a poverty reduction measure. 
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V. Transitional Justice: Democracy Building and Reparation as Welfare  
 

 

The internationally designed transitional justice, post-conflict, rule of law and peace-

building projects have changed the milieu of socialist Bosnia and Herzegovina and the concept of 

citizenship as loyalty to the state. Bosnia and Herzegovina is now an emerging western, free 

market, liberal democracy, yet citizens defined as ethnic minorities lack equal basic constitutional 

rights, equal political representation, participatory parity and access to property restitution. 

Evolving from the socialist into a free market economy where private property is an essential right 

and market is de-regulated, there is growing class inequality, limited access to healthcare and basic 

resources such as food, clothes, housing, medical care, and social services (including housing and 

rehabilitation).  

Although Article 25 of the Universal Declaration of Human Rights guarantees all these 

rights to citizens (and they were previously available under the state subsidy programs in socialist 

regime), transitional justice processes have changed the broader society and the place of Bosnian 

citizens in relation to the state, particularly amongst the war victims who feel consequences of the 

restricted citizenship based on ethnic belonging, and the processes that failed to distance the past 

regime from the present, offering limited restitution through the policy that failed to activate the 

status quo ante principle [to return something to how it was prior to violation that caused damages]. 

This Chapter shows how in the new Bosnia and Herzegovina, war victims continue to experience 

unequal representation in social and political life and continue to face limited access to institutions, 

education in their native language, rehabilitation services and healthcare. As the Chapter examines 

confusion between the corrective and redistribution models of justice and how social welfare law 

is expected to fill the gaps,397 it shows the consequences of post-conflict structural changes and 

the gaps that monetary reparation is expected to fill. 

 

 

1. Dayton Peace Agreement, Citizenship and BH Constitutional Changes and Structural 
Exclusions to Foster Transition to Democracy 
 
                                                
397 This is more generally examined in the report written by Linda  Popic and Belma Panjeta, "Compensation, 
Transitional Justice and Conditional International Credit in Bosnia and Herzegovina: Attempts to Reform Government 
Payments to Victims and Veterants of the 1992-1995 War," ed. Royal Norwegian Embassy in Bosnia and Herzegovina 
and Embassy of Switzerland in Bosnia and Herzegovina (2010).  
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Bosnia and Herzegovina and its people were subjects of ethnic cleansing and a genocidal 

project to redesign the polity by either removing or exterminating undesired populations from the 

territories imagined to become the state-like entities, Republika Srpska and Herzeg-Bosna that  

respectively saw Serbia and Croatia as their motherlands. Thousands of Bosnians who survived 

the ethnic cleansing policy are still away from home. To some, returning home is impossible as it 

is also the place of crime where their tormentors and executioners are still free.  

One of interviewees who is originally from Srebrenica, a Bosnian town where Muslim 

population is today a minority in Republika Srpska, said that she feels like a ‘second class’ citizen 

as a displaced person who now resides in Sarajevo: 

I should be able to feel like an equal citizen, regardless whether I am originally from 
Sarajevo, Srebrenica or Banjaluka. I want to be respected in the same way as I was before 
the war. I know that some things cannot be the same, but we have to strive to improve for 
generations to come, so they can be happier.398  

 

For this interviewee, the idea of citizenship links individuals to the nation and to the state, rather 

than to the locality such as a town or ethnicity. When taking public transportation or walking on 

the streets this interviewee tells me she is often reminded that she is non-native to Sarajevo.  

In 1995, when the peace agreement was reached in Dayton, Ohio, there was no discussion 

about the inter-state reparation for the material and non-pecuniary destructions that BH as a state 

suffered, as political negotiations had completely taken a political turn to ensure stability of the 

region and international peace. The peace treaty was not about justice for Bosnia and for its citizens 

but about halting mass atrocities.  

In 1996, the Dayton Peace Agreement divided the state into two administrative entities: 

Federation of Bosnia and Herzegovina (FBH) that makes up 51 per cent of the total BH 

territory and Republika Srpska (RS), which makes up 49 per cent of the total territory.399 Two 

million people were forced to flee their homes, searching for safety within Bosnia and 

Herzegovina. It is estimated that 10,000 Bosnians are still missing. 

   

 

                                                
398 Interview 9. 
399 The FBH entity consists of 10 cantons and 79 municipalities as its administrative units. RS is organized in 
64 municipalities as its basic administrative units. 
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Figure 8 
Political Map of Bosnia and Herzegovina.400  
Source: www.ezilon.com 
 

Transitional justice mechanisms embodied in the Dayton Peace Agreement (DPA) provide 

a social reconstruction vehicle overseen by the international community under the scope of Peace 

Implementation Council (PIC) and its Steering Board.401  Under the United Nations presence in 
                                                
400 Bosniacs are commonly referred to as a religious group labeled as “Muslim.” Croat and Serbs are however listed 
as the ethnic groups, rather than Roman Catholic and Greek Orthodox religious groups. The process of unequal 
labeling in literature and diplomacy has resulted in ‘othering’ policies that conceptualize Bosniacs as a religious group 
rather than a nation with historic connections to the land. The above map shows post-war reshuffling of territories and 
people legitimized by DPA as it established the two entities (FBiH and RS), cantons (in FBH) and the independent 
Brcko District. 
401 The Peace Implementation Council consists of the states and international organizations. PIC Member states are: 
Albania, Austria, Belgium, Bosnia and Herzegovina, Bulgaria, Canada, China (resigned in May 2000), Croatia, Czech 
Republic, Denmark, Egypt, Federal Republic of Yugoslavia (now the republics of Serbia and Montenegro), Finland, 
Former Yugoslav Republic of Macedonia, France, Germany, Greece, Hungary, Ireland, Italy, Japan, Jordan, 
Luxembourg, Malaysia, Morocco, Netherlands, Norway, Oman, Pakistan, Poland, Portugal, Romania, Russian 
Federation, Saudi Arabia, Slovak Republic, Slovenia, Spain, Sweden, Switzerland, Turkey, Ukraine, United Kingdom 
and United States of America, together with a number of organizations have committed to support peace agreement 
through projects imagined to oversee the BH transition from war to peace and to manage state rebuilding. Peace 
Implementation organizations are: the High Representative, Brcko Arbitration Panel (dissolved in 1999 after the Final 
Award was issued), Council of Europe, European Bank for Reconstruction and Development (EBRD), European 
Commission, International Committee of the Red Cross (ICRC), International Criminal Tribunal for the former 
Yugoslavia (ICTY), International Monetary Fund (IMF), North Atlantic Treaty Organization (NATO), Organization 
for Security and Co-operation in Europe (OSCE), United Nations (UN), UN High Commissioner for Human Rights 
 



 
 

142 

Bosnia and Herzegovina, NATO Mission has been established through The Implementation Force 

(IFOR). An international human rights presence has been established through agencies such as the 

United Nations High Commissioner for Refugees (UNHCR), United Nations Children’s Fund 

(UNICEF), and United Nations High Commissioner for Human Rights (UNHCHR). International 

Police Task Force (IPTF), the Organization for Security and Cooperation in Europe (OSCE), 

Office of High Representative (OHR) established the rule of law presence and political economy 

game changers such as World Bank (WB), International Monetary Fund (IMF), European Union-

EU, and United States Agency for International Development-USAID have established the free 

market economy milieu. Hundreds of subcontracting international agencies emerged in Bosnia and 

Herzegovina to monitor the implementation of multi-layered post-conflict state building processes. 

In addition, they funded a wide range of development programs, projects and activities to stimulate 

societal reconstruction. Peace building, rule of law, democracy, free market restructuring and 

human rights projects in Bosnia and Herzegovina went hand in hand.  

Under the DPA Peace Implementation Commission (PIC) social reconstruction and State 

fragmentation began with decentralization of the State Defense Property, Brčko municipality 

received a semi-autonomous status and Fiscal Sustainability policy of the State was established, 

entrenched in the Rule of Law. The Stabilization and Association Agreement to join the European 

Union and the PIC steering board monitor political and state transformative processes providing 

positive assessment of the situation in the country. However, as the PIC has managed Bosnian 

recovery as democratization and liberalization, most programs have lacked clearly defined goals 

and oversight to ensure long term effectiveness of such programs. 

The DPA has a supervisory body ensuring the implementation of the civilian part of the 

treaty, including the recovery policy.402 Annex Ten of the DPA established The Office of High 

Representative (OHR) and defined the position of High Representative (HR), selected and 

appointed by the PIC to act on behalf of the European Union. The European Union appoints the 

HR and the United States appoints the Deputy High Representative into a position (DHR). 

Together with the HR, this deputy is mandated to oversee the overall implementation of the treaty 

in Bosnia and Herzegovina.  The Bonn powers allow the High Representative to exercise the 
                                                
(UNHCHR), UN High Commissioner for Refugees (UNHCR), UN Transitional Administration of Eastern Slavonia 
(UNTAES) disbanded in January 1998) and the World Bank. 
402 Ibid.  
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executive power when necessary.403 The High Representative has veto powers over domestic 

decision-making processes in Bosnia and Herzegovina and can interfere, enact laws, annul 

decisions and use discretion to remove elected officials. This makes Bosnia and Herzegovina a 

state with limited powers.404   

 The interviewee who said that she does not feel like an equal citizen is not alone. Another 

interviewee who represents thousands of war victims in civil litigation, told me that the meaning 

of Bosnian citizenship has been lost and that the new government is not accountable to its people. 

She explains: 

We find ourselves in the situation [where mass litigation for monetary reparation] 
symbolizing an outcry for help, so that they [political leadership] would recognize that their 
actions would be subjected to accountability. Apology is essential for reconciliation and 
without it we would maintain the status quo, a situation where we would continue 
experiencing animosity toward each other…. We witness daily protests and people self-
organize, demanding that the government begins to work responsibly, but they [politicians] 
maintain their positions and do nothing to bring change because in this country, this all 
benefits politicians. They are responsible to no one. Therefore, they do what they want. 
The new constitution is some sort of unsolvable conundrum. We try to find a way out, even 
though that is impossible. Financial reparation, we are on such a poverty level that is 
terrible.405  

 
 What this interviewee describes is that as the society changed, the peoples’ mobilizing 

through courts to restore citizenship is an outcry for change. While conducting field research, I 

personally observed daily protests in front of the BH president’s building in Sarajevo. People were 

demanding that the state, unable to issue unique social security numbers, should reach a political 

agreement between the two entities to solve the issue. The Republika Srpska (RS) pressured for 

prioritizing ethnic citizenship over national citizenship and consequence of lacking such an 

agreement was that Bosnian children in urgent medical care needing to travel outside of Bosnia 

could not get passports.    

                                                
403 In December 1997, at the meeting in Bonn, Germany, the Peace Implementation Council agreed to give additional 
executive and judicial powers to OHR in order to address the risk of local nationalistic leaders obstructing 
implementation of DPA. See also 12/10/97 PIC main meeting Bonn. Available available from: 
http://www.ohr.int/?p=54133  [Accessed 22 June 2016].  
404 The High Representative is authorized to use the executive mandate if necessary, particularly in case that the DPA 
is threatened. However, the Bonn powers are rarely used.  Lord Paddy Ashdown in a rare case dismissed sixty Bosnian 
Serb politicians and officials who failed to arrest Karadzic.  Available from: 
http://www.esiweb.org/pdf/index.php?lang=en&id=311&film_ID=5&slide_ID=31 [Accessed 30 July 2016] 
405 Interview 4. 
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 The problem with Bosnian citizenship was examined in Chapter four where I provided an 

overview of the ECHR cases establishing that Bosnia and Herzegovina is in violation of its 

European Human Rights obligations, and finding that the electoral law and BH constitution 

both restrict citizens’406 inalienable rights guaranteed under the ECHR and its protocols.407 

Instead of upholding the citizens’ rights, the constitution reinforces the structural exclusions, the 

ethno-nationalist politics that limit the idea of national citizenship.408 Significance of the ‘ethnic 

citizenship’ is that war victims who are now ethnic minorities in the RS lack the equal standing, 

representations and access to the resources to freely and fully participate in the politics and formal 

aspects of social life. The restricted citizenship gets more serious consequences as the class 

inequalities are growing.  

 Political leaders have used the ambiguous connotation of Bosnian citizenship and its 

various rights to serve their own political purpose and perpetuate an ethno-territorial divide. 

Recently, the former RS president—Milomir Dodik has instructed competitive athletes and 

students traveling abroad that they should only stress their belonging to RS and omit any 

association to BH as a state.409 Article IV. 4 of the BH Constitution authorizes the BH Parliament 

to enact laws, regulate the state budget, and to decide on the sources and amounts of revenues 

essential for the work of the BH institutions.410  

 What it means to be a citizen411 has pulled Bosnians into two different directions, 

canceling each other out based on the differing meanings.412 The idea of a constituent group  
                                                
406 According to Bosnia and Herzegovinian constitution, the citizenship of Bosnia and Herzegovina is regulated by 
the Parliamentary Assembly, and The citizenship of each Entity by each Entity: “ a). The constitution specifies that: 
All citizens of either Entity are thereby citizens of Bosnia and Herzegovina. b) No person shall be deprived of Bosnia 
and Herzegovina or Entity citizenship arbitrarily or so as to leave him or her stateless. No person shall be deprived of 
Bosnia and Herzegovina or Entity citizenship on any ground such as sex, race, colour, language, religion, political or 
other opinion, national or social origin, association with a national minority, property, birth. Passports can be issued 
to citizens by the Entities and by Bosnia and Herzegovina. 
407 See also DPA Annex 4. 
408This is further discussed in Shelley Inglis, "Re/Constructing Right(S): The Dayton Peace Agreement, International 
Civil Society Development, and Gender in Postwar Bosnia-Herzegovina," Columbia Human Rights Law Review 65 
(1998-1999). 
409 'Dodik Učenicima i Studentima: prvo recite da ste iz RS, BH ne morate ni spominjati’ Available from: 
http://www.klix.ba/vijesti/bih/dodik-ucenicima-i-studentima-prvo-recite-da-ste-iz-rs-a-bih-ne-morate-ni-
spominjati/140103083 [Accessed 30 July 2016] 
410 Ibid.  
411 See more generally discussion on the changes in the meaning of citizenship as a political concept is examined in 
Bryan S. Turner, "The Erosion on Citizenship," British Journal of Sociology 52, no. 2 (2001). 
412 Furthermore, Article 4. 1 of the constitution specifies the BH government structure: consisting of a parliamentary 
assembly and its two chambers: House of Peoples and House of Representatives numbering 15 Delegates, where two-
thirds would come from the territory of FBH and they will have (five Croats and five Bosniacs,), while one-third 
comes from the Republika Srpska with (five Serbs.). The House of Representatives is further comprised of 42 
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defined as an ‘ethnic-citizen,’ either a Bosniac (Muslim), Serb (Orthodox Christian) or a Croat 

(Roman Catholic), (along with Others), and citizens of Bosnia and Herzegovina, in preamble of 

the Constitution embodied in Annex 4 of the Dayton Peace Agreement and Article 5 defining 

requirements for ethnic presidency, clashes with idea of Bosnian national who has equal, universal 

and inalienable rights under the European Convention of Human Rights and its protocols, but the 

State of Bosnia and Herzegovina is responsible for implementing both sets of contradictory ideas. 

Monetary reparation pursued through civil courts is expected to provide space to address 

restrictions to Bosnian victims as depending on where they live, all Bosnians are indeed minorities.  

 
2. Restricted Institutional Responsibility and Vetting as National Transitional Justice 
Policy 

 

Transitional justice mechanisms include inter alia the retributory justice and accountability 

mechanisms  as the primary means to address criminal responsibilities of the past regime for war 

crimes, crimes against humanity, and genocide and to distance the violent past from the incoming 

democratic regime. Even though Bosnian war victims have initially had great confidence towards 

the ICTY as the international criminal justice institution, many now feel that the international 

community failed victims.413 One of the interviewees explains that criminal justice is slow, but the 

problem is that publicly known perpetrators continue to occupy political offices, and in some cases 

represent state government. This interviewee describes his personal experience with criminal 

justice and absurdity of ethnic citizenship where war criminals would be war heroes:  

The person I hold accountable [for my mother’s murder] continues to occupy a public 
position. Radenko Stanić is the assistant to the Minister of the State. [showing direction of 
the building] He is in that building, right next to us. I have personally gathered information 
and found that the person who ordered murder of my mother […] was the police station 
commander for four years in Vlasenica police station where one to two thousand Bosnian 
people were murdered. I reported him to the authorities. Even if we disregard my mother’s 
case, somebody should ask themselves; how could a person—who was for four years a 

                                                
Members, where two-thirds are elected from the territory of the Federation and one-third from the territory of the 
Republika Srpska. Judges are also appointed to BH constitutional court based on ethnic belonging and territory; 4 
judges are selected by FBH House of Representatives (and they are thus most likely to be Croats and Bosniacs) and 
other 2 members would come from the RS assembly and they would be Serbs. The European Court of Human Rights 
would select additional 3 members who would be recommended by the President. Finally, a President of BH can only 
be a Serb, Bosniac or a Croat, and their qualifications come secondary to their ethnic belonging. Also, a Bosniac 
cannot be president of RS, and Serb cannot be a president in FBH. 
413 Sanja Kutnjak Ivković and John Hagan, "The Politics of Punishment and the Siege of Sarajevo: Toward a 
Conflict Theory of Perceived International (in)Justice," Law & Society Review, 40, no. 2 (2006). 
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commander in chief of police station where thousands of people were murdered can serve 
as the assistant to the Minister of State Security.414  

 
Another interviewee shares disappointment with victims of war rape who believe that lack 

of institutional responsibility translates to their restricted ability to return home as they risk running 

into their executioners. This interviewee explains:  

There is a very small percentage of women who [are victims of sexual assaults and chose 
to] return to their original homes. These are localities where victims were personally 
victimized, and their families assaulted and those who committed crimes are still at large. 
It is entirely possible that the very same persons who raped them or murdered their children 
would still be there. Would you be able to go back home under such circumstances? 
Nobody in his or her right mind would. So, if I had something to sell and never go back, I 
would. My house and the shop luckily did not burn down, so I sold my property in 2002.415 

 
I was told that victims of war rape who now constitute an ethnic minority in their home-towns 

continue to experience particular challenges of going to the place of crime. However, in order to 

sell their property, they are required to go back, organize their documentation and possibly face 

their tormentors who might still be at large, or in some cases who may work as the very municipal 

officials issuing those documents. Selling their property to relocate is also unlikely if the property 

is destroyed and has since then lost its value. Lack of accountability and institutional responsibility 

has further consequences on how likely they would be able to move on.  

The interviewee explains much broader consequences of impunity on citizenship and the 

displaced persons’ return to original home: 
Republika Srpska built on our land was taken from us by force and created as the result of 
genocide. It was built on our bones, our blood and suffering. This is a common knowledge 
[…]. Yet, there is no political will to uphold accountability. If they [the government] want, 
they could arrest all war criminals in only one year. It is not acceptable to see a camp guard 
who was raping you and killing others walk freely, or see his son wear a police uniform. 
How could a son of a war criminal work in the ministry of defense, or in police serving the 
crime unit? This is unheard of. Yet, this is entirely possible here. If we don't see a rapist 
personally wearing the state uniform, his son most likely would. […] Who would return 
home to such places?  Only elderly! They cannot endure displacement. They are 
exhausted.416 

 

                                                
414 The respondent in the Alma Begicevic, Interview 13 (2013j), Audio. Moreover, local media reports that the BH 
War Crimes Chamber for the fifth time examines the accusations against this individual, even though this person 
was on the ICTY list of cases to be investigated since 1996. The ICTY transferred the cases to the local courts in 
2005, but there were no advances in the investigation. Meanwhile, this person is still in the government circles and 
was nominated to the position of the state central bank governor.   
415 Interview 7. 
416 Begicevic, Interview 7. 
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As the respondent explains, lack of accountability and political measures to distance the 

past regime from new democratic institutions failed to overwrite the ethno-territorial power shifts 

that drove the conflict. Instead, the constitutional framework legitimized such a shift. The Bosnian 

government has been unable and unwilling to reconcile constitutional framework with the state’s 

international human rights obligations, as leaders who are in decision-making positions are indeed 

from the same ethno-territorial mind-set. These are leaders expected to ensure independent, 

democratic, and fair processes in political participation. Instead, they reinforce the post-war, ethno-

territorial divide.  

Institutional political purges-lustration based on the principle of collective responsibility 

are one of the key transitional justice tools to distance a past criminal regime from the incoming 

democratic government. This method has historically shown different levels of compliance with 

international law.417 In Post-World War Two Belgium, France and the Netherlands, used lustration 

to disqualify individuals affiliated with the Nazi regime from emerging democratic leadership. The 

measures restricted their political and civil rights, imposing criminal convictions.418 In Eastern 

Europe, the Czech Republic, Hungary and Poland, purged the members of outgoing political 

regime by either removing communist officials from the office, opening of national state records, 

or by disclosure of information and truth telling.419  The ECtHR found lustration in Regner v. 

Czech Republic appropriate.420  However, in Matyjek v. Poland the ECtHR found the state in 

violation of Article 6 of the ECHR, because the policy had consequences on the rights of 

individuals against whom the State made unfounded claims.421  

Even though BH did not have an effective lustration instrument as a national transitional 

justice tool, Amnesty International, one of the leading international human rights organizations, 

has examined lustration mechanisms in countries such as Hungary, Slovakia, Poland, Bulgaria, 

Albania and the Baltic States and listed that Serbia and Montenegro, Croatia, Macedonia and 

                                                
417 Lustration mechanisms are discussed in Roman  David, Lustration and Transitional Justice Personnel Systems in 
the Czech Republic, Hungary, and Poland, Pennsylvania Studies in Human Rights (University of Pennsylvania Press, 
2011). 
418 See also Luc Huyse, Justice after Transition: On the Choices Successor Elites Make in Dealing with the Past. Law 
& Social Inquiry, (20) 1995. Pp. 51-78. 
419 M.Cynthia Horne, "Lustration, Transitional Justice, and Social Trust in Post-Communist Countries. Repairing or 
Wresting the Ties That Bind?," Europe, Asia Studies 66, no. 2 (2014). 
420 See more specifically the Case of Regner v. The Czech Republic 35289/11. The Venice commission report 
provides an overview on The Czech Republic case law in more detail available here: 
http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-PI(2015)024-e [Accessed 12 December, 
2017] 
421 The case of Matyjek v. Poland, ECtHR  application no. 38184/03 . 
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Bosnia and Herzegovina have also had a type of lustration procedure established after 2000. Yet, 

the effectiveness of the lustration procedure in separating outgoing from incoming regimes is 

particularly dubious when the Yugoslav communist military and political officials involved in state 

government continue to hold reputable state positions both in Bosnia and Herzegovina and in 

Serbia.422 In fact, the separation of the old regime from the new regime was not a part of transitional 

justice policy in Bosnia and Herzegovina.423 

The OHR’s approach to vetting procedure in post-war Bosnia and Herzegovina has been 

inconsistent as each High Representative (HR) would approach it differently, depending on their 

personal style of leadership and whether they would be willing to use the Bonn powers that permit 

over-writing government decisions. When the 2006 High Representative Paddy Ashdown removed 

185 civil servants in total, the subsequent High Representative; Christian Swartz-Shilling, 

reinstated 18 of them by issuing two formal decisions that then reinstated all previously dismissed 

officials back to their original positions.424 His reasoning was that the local government should be 

able to independently make such decisions failing to acknowledge the system in which such 

expectation is unreasonable.  

The United Nations’ Mission in Bosnia and Herzegovina (UNMBH) mandated to organize 

police reform and restructuring, has attempted to provide some type of vetting process in the 1995-

2002-time period.425 The UNMBH Human Rights Department had organized a protocol to ensure 

that no persons with war crimes record or convictions would be able to find employment with the 

law enforcement. It created a procedure for the U.N. vetting processes to cross-check files with 
                                                
422 Daan Bronkhorst, "Part II Lustration in Central and Eastern Europe; Truth and Justice,"  (Amnesty International, 
2006). Available from: https://www.amnesty.nl/part-ii-lustration-in-central-and-eastern-europe-truth-and-justice-
june-2006-daan-bronkhorst [Accessed 22 December 2016] 
423 Jon Elster, Closing the Books: Transitional Justice in Historical Perspective (New York: Cambridge University 
Press, 2004). 
424 Lara J. Nettelfield, Courting Democracy in Bosnia and Herzegovina; the Hague’s Tribunal Impact in a Postwar 
State, Studies on Law and Society (Cambridge, 2010). The author writes that from 1999, the Office of High 
Representatives (OHR) removed about 200 politicians, and the representative Paddy Ashdown alone removed 75. 
Despite this push to decriminalize government and police, there was no attempt to organize vetting in other areas of 
state structures, including military (other than top personnel), and when compared to Eastern European lustration 
programs that focused on secret service and government intelligence, the vetting programs for BH organized by 
international community had very limited success, reaching relatively small number of individuals who might have 
had criminal pasts. In 2006, the OHR began to involve BH structures and the parliament in the oversight of vetting 
process. See also more generally on lustration mechanisms in post-socialists’ Europe in John Borneman, Settling 
Accounts:Violence, Justice, and Accountability in Postsocialist Europe, Princeton Studies in Culture/Power/History. 
(Princeton, N.J.: Princeton University Press, 1997). 
425 The UNMBH mandate was to build state institutions’ economic infrastructure, ensure refugee protection and 
establish demining and human rights programs that would manage the post-war field operation. See the United 
Nations Mission in Bosnia and Herzegovina available from 
http://www.un.org/en/peacekeeping/missions/past/unmibh/ [Accessed 30 July 2016]   
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the international organizations, principally the ICTY and the U.N., so that persons with a record 

are not hired or appointed within the state and entity institutions. However, in 2006, the Bosnian 

political leadership criticized UNMBH that the procedure they have adopted lacks transparency, 

as it has not involved local government in the review and decision-making process. The protocol 

has been subsequently overwritten and the OHR and UNMBH would involve BH authorities in 

the process.  

Both the UNMBH approach to police vetting and the OHR political institution vetting have 

taken an ad hoc approach to bringing democratic structural change. They failed to ensure 

institutional accountability for past crimes to distance criminal past from the emerging liberal 

regime favouring peace over justice and this accountability gap and imperfect reach of criminal 

justice to establish institutional responsibility and separate outgoing from incoming regimes is still 

strongly felt amongst many victims.  

 
 
2. Property Restoration and Restitution programs 

 
International law principles define restitution as a measure which “restore the victim to the 

original situation before the gross violations of international human rights law and serious 

violations of international humanitarian law occurred.”426 Examples of restitution include 

restoration of liberty, enjoyment of human rights, identity, family life and citizenship, return to 

one’s place of residence, restoration of employment and return of property.  

When attending a commemorative visit to seven sites of mass murder in Srebrenica with 

victims who survived genocide as the only outsider, I met Sherifa (name changed) who explained 

to me that victims continue to experience limitations in property restitution and cannot return to 

their place of residence to go home.427 I was told that what we in scholarship discuss as property 

restitution (returning something to its original state based on legal principle status quo ante) cannot 

be seen in BH. Instead, restitution is the policy that currently supports internal displacement of 

ethnic minorities based on the policy of segregation.  
                                                
426 "Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of 
International Human Rights Law and Serious Violations of International Humanitarian Law." Chapter IX para. 19.  
427Alma Begicevic, Participatory observation notes, 13 July 2013. Srebrenica. Conversation with the interviewee 
Sherifa (name changed). 
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 Sherifa explained that Serb political leadership encourage Serbs to voluntarily move from 

Federation of Bosnia and Herzegovina (FBH) and settle in Republika Srpska (RS) selling their 

property for the full market price to receive housing package in RS.428 Thus motivated by the 

prospects of financial gains, only a small population of Serbs would have a reason to remain and 

reside in FBH. My high-school friend Jelena confirmed this practice explaining that her family 

were encouraged to move from Hadžići, the suburb located south- west of Sarajevo, with 

population of sixty percent Bosniacs, to Derventa a small town in RS, where Serbs now constitute 

ethnic majority.429   

 As the Serbs profit from selling their homes in the areas where they constitute an ethnic 

minority to move to towns in RS where they receive free homes, I was explained that Bosniacs 

expelled from their homes in RS can apply for reconstruction funds from the other entity—FBH, 

to repair their property in RS. FBH is responsible to finance and administer funds to initiate 

property reconstruction, but they cannot guarantee equal representation in RS as Bosniacs are not 

ethnic majority there. Restitution funds based on ethnic belonging and residency requirements 

linked to citizenship and restitution is a messy concept.  

 Sherifa used her own example to illustrate practical implications of such reparation policy. 

Prior to the 1992-1996 war, she lived in a home that housed seven family members. During the 

war, the house located in what is now RS, was looted, robbed, and then destroyed by shelling and 

sniping. The Serbs murdered six of her family members and she is the sole survivor of genocide.430 

This interviewee received a grant from FBH authorities (because she is a Bosniac), even though 

her property is located in Republika Srpska (where Bosniacs constitute minority). Credit money 

for reconstruction called a ‘donation’ given to her can be used to cover the cost of labour and 

building material to construct a small, one-person house on the same land where was the original 

house. The interviewee explains that this program financing homes for surviving members does 

not constitute property restitution as a legal right to have repaired what was lost or damaged. 

Instead, this reminds her of a charity program. She adds with little resignation: “I want them to 

return to me what is mine.” 431 This was a punch in the face to remind her that she has indeed lost 

everything. She refused to accept such money 
                                                
428 See ICTY v. Milosevic on political propaganda and all Serbs in one state project. 
429 Skype conversation with Jelena Bardak. March 4, 2014. 11:30am. 
430Alma Begicevic, Participatory observation notes collected during the visit to Srebrenica, 13 July 2013. Conversation 
with the interviewee Sherifa (name changed to protect the person). 
431 Ibid. 
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  Annex 7 of the DPA established Commission for Displaced Persons and Refugees to ensure 

safe return for over two and a half million people displaced from their homes. It gives legal basis 

for restoring property rights and compensating for damaged and destroyed property, also obliging 

ethnic entities in providing support and access to search for the missing persons. The Office of 

High Representative in 1999 imposed the new property restitution law consisting of twenty-eight 

instruments to transfer nationalized property into the hands of private owners.432 Individuals 

mostly benefited from the amended laws and 216, 000 properties were transferred into the hands 

of pre-war residents. However, the State Commission for Real Property Claims of Displaced 

Persons and Refugees (CRPC) set up to regulate the post-war rebuilding and property restitution 

process, took a humanitarian instead of reparative approach.433 The main aim was to resettle 

internally displaced persons and refugees and build housing opportunities to remedy humanitarian 

crisis.434 Therefore, socially owned property and the state-owned businesses have almost in their 

entirety been transferred into the hands of private owners.435 However, returning property in the 

ways in which Annex 7 is implemented does not always means returning people to property. Due 

to hostile environment, restricted political representation and parity of participation many 

Bosnians reliving traumatic memories have chosen to sell or rent properties and move 

elsewhere.436 

 It is commonly reported that transferring socially owned, formerly State-owned property 

into the hands of private owners has been one of the major achievements of post-conflict 

transformation in Bosnia and Herzegovina.437 However, what interviews describe shows little 

evidence of a status quo ante approach to property restitution to return damaged homes to their 
                                                
432 Restitution should be structured as a component of much broader social reconstruction and reintegration project. 
However, property restitution program as remedy to displacement has arguably failed to reverse ethnic cleansing in 
BH. There is breakdown of law in restoring rights understood as the key component of peace building and economic 
and social stability. See J. Megan Ballard, "Post-Conflict Property Restitution: Flawed Legal and Theoretical 
Foundations," Berkley Journal of International Law 28, no. 2. p. 476.  
433 David  Schwendiman, "Primacy and the Accountability Gap: A View from Bosnia and Herzegovina," American 
Society of International Law 103, no. Proceedings of the Annual Meeting (American Society of International Law), 
March 25-28. (2009). 
434 Carla Ferstman and P. Sheri Rosenberg examine shortcomings of the property restitution programs in 
“Reparations in Dayton’s Bosnia and Herzegovina,” in Reparations in Dayton’s Bosnia and Herzegovina for 
Victims of Genocide, War Crimes and Crimes against Humanity (Brill: Nijhoff Publishers, 2009). 
435 Timothy Donais, "The Politics of Privatization in Post-Dayton Bosnia," Southeastern European Politics 3, no. 1 
(2002). 
436 Rhodri C. Williams, "Post-Conflict Property Restitution and Refugee Return in Bosnia and Herzegovina: 
Implications for International Standard Setting and Practice," International Law and Politics 37 (2005). 
437 Even though there are many flows in Bosnian model it has been discussed as a ‘model’ to guide transition in Iraq. 
See https://www.brookings.edu/research/applying-the-lessons-of-bosnia-in-iraq-whatever-the-solution-property-
rights-should-be-secured/ [Accessed 21 March, 2018] 
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original state.438 Restitution law is still a heated topic, particularly over the places of worship where 

transfer of ownership has not been going so well. Conducive to restoring individual ownership 

rights, the post-war state decentralization has contradicted its purpose by linking individual 

personal rights to remedy to their group membership, based on the post-war ethno-territorial 

politics.  Therefore, property restitution although considered a success by the international 

standards, failed to return the original population to their homes and revert ethnic cleansing.  

 Another interviewee who is displaced to Sarajevo shared the view that such property 

reparation practice has faulty legal basis. This respondent explained: 

There is no justice. Instead, what we have experienced here is the exact opposite. Homes 
should be repaired to how they were, even if nobody survived. Let it sit empty. Ideally, a 
distant relative would reside in it. However, the current strategy supports the executioners 
of ethnic cleansing and genocide and the practice helps them complete the project. Property 
restoration has a success rate of five percent. This means that 95 percent of the [genocidal] 
plan [to displace population] has been successfully completed. Individuals who resettled 
outside of Bosnia have received asylum [in their host countries] and this serves them as a 
type of reparation, but there is absence of actual compensation to recognize that they indeed 
survived genocide. 439 

 
Returning people to their homes has been challenge and Munira echoes this explaining that 

property restitution is one important segment of justice, but in BH it has had a limited reach:  

What would justice be? That all those who murdered, committed genocide, stole, robbed 
and slaughtered are named and held accountable. I realize that not all of them can be 
prosecuted […] but I want to know when I am in line to buy bread whether next to me is a 
neighbor who was a war criminal. I do not want to come near him. Secondly, there should 
be atonement amongst all who deny genocide. For the sake of youth, tell truth to children 
and stop poisoning future generations with lies. Thirdly, if somebody had a house or an 
apartment, that property should be restored. If they want to live in that property, fine. If 
not, it should be up to them to leave it vacant or sell it. But, there is no justice. [The point 
is] I do not want anybody feel sorry for me […] all I want is to be respected.440   

 

Responsibility, truth and respect make justice. However, in BH ethnic entities property restitution 

and social entitlements are subject of local distribution policy. Considering continuous inter-ethnic 

intimidation, harassment, and lack of political representation that minorities’ experience, the DPA 

has not ensured citizens’ equal parity of participation to provide for recognition.  

                                                
438 Megan J. Ballard, "Post-Conflict Property Restitution: Flawed Legal and Theoretical Foundations." Berkley 
Journal of International Law. Vol. 28. 462. 2010.  
439 Interview 13. 
440 Interview 9. 
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 Full restitution of rights is not possible unless legal obligation to repair is upheld. As an 

alternative to full restitution, the DPA has offered a “tenuous compromise between partition and 

unity, and between recognizing the rights of refugees and displaced persons return home and 

acknowledging the legitimacy of ethnically-pure territories.”441 Subsequently, the state has been 

divided and Bosniac populations’ removal from the territories occupied by the Serbs using the 

method of ethnic cleansing, legitimized.442 The DPA aims were only to stop hostilities and 

maintain the status quo in Bosnia and Herzegovina providing a foundation for structural changes 

and a new political system. Consisting of eleven annexes, specifically outlining the new political 

order, the treaty is imagined planting the human rights seeds to restore individuals’ right to own 

property and make return of refugees and internally displaced persons possible.443  

In conclusion, even though Article I.1, of DPA Annex 7 outlines state strategy to reverse 

the effects of ethnic cleansing and return refugee and displaced persons to their original homes, 

the policy has consolidated territories and people and stabilized the region with limited success, 
                                                
441 See also Timothy Donais, "The Politics of Privatization in Post-Dayton Bosnia." p. 2.Southeast European Politics.  
Vol 3, 1. 2002. p. 2. 
442 The term “Etničko Čišćenje” was used by Serbs to describe what is now commonly known in the international law 
and genocide scholarship as ethnic cleansing. In 1993, the United Nations Commission defined it as "the planned 
deliberate removal from a specific territory, persons of a particular ethnic group, by force or intimidation, in order to 
render that area ethnically homogenous." The term is thus different from genocide. The Commission of Experts 
Established pursuant to United Nations Security Council Resolution 780 (‘Commission of Experts’) in its First Interim 
Report stated: ‘The expression “ethnic cleansing” is relatively new’ (at para. 55). Initial references to ethnic cleansing 
in UN documentation can be found, for example, in UN Security Council (‘UNSC’) Resolutions 711 (1992), 780 
(1992), and 787 (1992) as well as in UN General Assembly (‘UNGA’) Resolution 242 (1992). At the time, the term 
appeared in quotation marks ostensibly to reflect the view that the perpetrators themselves had used the terminology 
(UNSC Verbatim Record [13 August 1992] 22). In later UN documents the quotation marks no longer occur (e.g. 
UNSC Resolution 1674 [2006]) underscoring that the term ethnic cleansing has become widely accepted as a generic 
term stripped from the specific historic events from which it emanated. After 1992, the international media made use 
of the expression to describe events in Cyprus, Georgia and the larger Caucasus region, as well as in Burundi. 
Occasionally, the expression has been used synonymously to ‘ethnic purification’. In French, including in UN 
documents, ‘purification ethnique’, ‘nettoyageethnique’, and ‘épurationethnique’ have been used interchangeably 
used (Petrovic, 343). See Drazen Petrovic, "Ethnic Cleansing-an Attempt at Methodology," European Journal of 
International Law, no. 5 (1994). 
443 The Annex 1 of DPA concerns military and political stability and, the involvement of IFOR implementation force 
and OSCE in regard to confidence building measures. Annex 2 defines the inter-entity boundaries between the entities 
Republika Srpska and Federation of Bosnia and Herzegovina and the independent district Brcko. Annex 4 provides 
the BH Constitution, and Annex 5 outlines reciprocal commitments of entities to engage in binding arbitration to 
resolve disputes. Annex 6 establishes human rights structures, ombudsperson, human rights chamber, and international 
human rights agencies that BH has agreed to grant access to. Annex 7 establishes Commission for Displaced Persons 
and Refugees to ensure safe return of refugees restore their property and compensate for the destroyed property. Parties 
are also obliged to provide support and access to search for the missing persons. Annex 8 establishes a commission to 
preserve public monuments. Annex 9 outlines public cooperation in providing services such as postal and 
transportation, and Annex 10 establishes the office of High Representative responsible for overseeing implementation 
of civilian aspect of the treaty. Annex 11 establishes the international police task force (IPTF) supervised by the UN 
secretary general to train local police and monitor any credible violations of human rights.  
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considering political obstacles and societal pressures restricting the individuals’ capabilities to 

exercise right to return. There is an expectation to return victims to the place of the crime without 

ensuring property restitution in the strict legal sense, equal political representation, parity of 

participation, evaluation and monitoring efforts to make this possible. Instead, DPA provided 

transitional justice strategy and structural changes that shaped people’s everyday lives and their 

ability to access equal representation, exercise right to property restitution, speak their own 

language and enjoy entitlements that ensure a basic standard of living to equal citizens.  Half of 

population whose lives were disrupted still does not live in their original homes. Even though 

Annex 7 of the DPA grants an individuals’ right to hold a property title and claim ownership, the 

overall democratization processes, the return strategy and international funds for restoring citizens’ 

property fall under the authority of ethnic leadership, who have different idea of what being a 

citizen means.444 There have been legal reforms, reconciling of legislation and structural and 

organizational reforms, and a central database created for storing property records. Yet, little is 

known regarding what property restitution law really means in practice.  

 

3. Access to State Institutions in the new Ethno-Nationalist Democracy 

Restitution of individuals’ identity and citizenship remains a challenge in post-war Bosnia 

and Herzegovina. Different media outlets report that under the DPA, the RS constitution does not 

recognize Bosnian as the official languages: in Konjević Polje, located close to Bratunac, 

Republika Srpska, in Teslić, Kotor Varoš and Doboj non-Serb children are required to study 

Serbian language as their mother tongue and Russian language as a second language.445 Bosniac 

children residing in RS are driven to school in separate busses, required to speak and write in 

Serbian language and study history interpreted through the Serb political lenses where Serbs are 

the innocent victims of Muslims’ abuse.446 Many non-Serb parents have transferred their children 

to schools in the Federation of Bosnia and Herzegovina even though they are far, so that pupils 
                                                
444 See more generally, Shelley Inglis, "Re/Constructing Right(S): The Dayton Peace Agreement, International Civil 
Society Development, and Gender in Postwar Bosnia-Herzegovina." Columbia Human Rights Law Review. 65. 1998, 
1998. 
445 Since 2014, local media has widely reported on this topic See also: http://balkans.aljazeera.net/tag/konjevic-polje 
[Accessed March 5, 2017]  
446 Al-Jazeera. Difficulties residents face in village Lula available in Bosnian language (translation is mine). The 
article depicts terror non-Serb residents faced when they saw Serb army surrounding the village under the 
justification of military exercise. Available 
from:http://istocnabosna.com/myjoomla/index.php?option=com_content&view=article&id=18876:ikanovi-
bosanski-jezik-se-i-dalje-negira-u-kolama-u-rs-u&catid=36:istona-bosna&Itemid=66 [Accessed 30 July 2016] 
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can study in the Bosnian language and other foreign languages such as English, German, and 

French. Some have opted for home schooling. In response, RS has threatened to penalize them for 

violating the law on the mandatory state schooling. 447   

According to the U.N. Committee on Economic, Social, and Cultural Rights, everyone has 

the right to take part in cultural life. This right is enshrined in Article 15 § 1 (a) of the International 

Covenant on Economic, Social and Cultural Rights (ICESCR) and it includes the right to express 

oneself in the language of one’s choice, which is particularly important for persons belonging to 

national minorities, who have the right to preserve, promote and develop their own cultural identity 

and language.448 Being an ethnic minority in BH generally comes with many disadvantages in 

restoring cultural identity and citizenship as many minorities are displaced persons with limited 

ability to speak native language and restore damaged or destroyed property.   

Media reports show that Bosniac parents demanded that the OHR representative Mr. Inzko, 

the U.N. Security Council (UNSC) appointed Austrian as diplomat, reinforce the civilian aspect 

of the DPA and protect language rights by asserting his authorities to overwrite the Serb policies.449 

Republika Srpska (RS) in turn, counter-attacked by arguing that any OHR action threatens the 

independence of the local political process. Finally, the OHR informed the UNSC about the lack 

of respect for the rule of law in BH, stating that it threatens the stability and integrity of the state, 

but RS was not named as responsible and there were no sanctions to remedy segregation and 

discrimination policies either.450  

This going back and forth in claiming basic civil and political rights essential for restoration 

of cultural and economic, social and cultural rights, national identity, family life, and citizenship 

has been well documented in Bosnian media following the case of a Bosniac woman, nana Fata.  

This case speaks of an elderly woman, nana Fata, who fled home during the war and 

returned to her property, only to find an Orthodox Christian church illegally erected in her 

courtyard.  She used the local court system, demanding that the church be removed, yet despite 
                                                
447 The school “Sveti Sava” in Kotor Varoš has threatened sanctions against Bosniac parents who, because the school 
did not offer subjects from the group of national subjects, refused to school their children. The link in Bosnian language 
is available from: http://www.prvimart.ba/vijesti/roditeljima-bosnjacke-djece-iz-vrbanjaca-direktorica-prijeti-
prekrsajnim-prijavama [Accessed 31 July 2016] 
448 See the 2011 (updated January 2017) the European Court of Human Rights Report titled:  Cultural rights in the 
case-law of the European Court of Human Rights. Available from: 
https://www.echr.coe.int/Documents/Research_report_cultural_rights_ENG.pdf [Accessed on March 5, 2018]  
449 Similar attempts were reported in 2009 and they continue. Available from: http://www.isn.ethz.ch/Digital-
Library/Articles/Detail/?lng=en&id=102268 [Accessed 31 July 2016]. 
450 The report is available from: http://www.ohr.int/other-doc/un-res-bih/pdf/res2123(2013).pdf [Accessed 31 July 
2016] 
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long court battles to prove its illegal-construction, the church has still not been removed.451 Serb 

political leadership offered to pay her two and a half million in Bosnian currency (BAM) for 

withdrawal of civil liability claim, but she refused to accept the settlement (explaining that taking 

money would mean giving up what is hers) and the church was not removed. Fata’s late husband, 

who constructed that house and was murdered during the war and she feels the property is all she 

has left of him. She explains that for her, money is only paper that cannot restitute property they 

maintained together in their marriage.452 What nana Fata wants is restored property to exactly how 

it originally was, without the church.453 She currently lives at home alone in the area where she is 

minority.  All of her children are now in the U.S. where they have created new lives.  

 Restricted economic, social and cultural, and civil and political rights of Bosniacs who 

live in Serb populated areas as minorities is documented by local non-governmental organization 

Koalicija Prvi Mart - Coalition March 1st an organization that monitors Bosniacs’ experience in 

Serb communities. Their reports show evidence of segregation, cultural subordination and limited 

parity of participation, thus comparing Bosniacs’ position in Republika Srpska to that of Blacks in 

the segregated South Africa during apartheid times.454  The historic fact of genocide committed 

against Bosniacs, upheld in ICJ and in a number of ICTY decisions, is commonly denied in RS 

education system and in public discourse where media presents different versions of the historic 

account.455 In this historic account, the world had used ‘political conspiracy against Serbs only to 

break up Yugoslavia.’ 456 

 What can be observed in some areas of Bosnia and Herzegovina has been historically the 

case in Kosovo. Kosovo-Albanians in the 1980s experienced segregation and cultural 

discrimination through the education sector, the police, and other state institutions. Slobodan 

Milošević imposed the system where ethnic Serbs would hold all positions of power and have a 
                                                
451 Al Jazeera: The House Fata Did not Build. Available from: 
http://www.aljazeera.com/programmes/aljazeeracorinterviewee/2012/10/201210311243956401.html [Accessed 30 
July 2016] 
452 See also TV Hayat: Neki Drugi ja; Gosti: nana Fata I Dr Mustafa Ceric. 16 February 2015. The program aired in 
Bosnian language available from: https://www.youtube.com/watch?v=kH8CyFSA4nM  [Accessed 30 July 2016] 
453 Nana Fata Orlović konačno dobila sudski spor protiv SPC! July 10, 2012. Available from: 
10:06amhttps://www.facebook.com/notes/krupljaniba/nana-fata-orlović-konačno-dobila-sudski-spor-protiv-
spc/388374094551636 [Accessed 30 July 2016] 
454 Koalicija Prvi Mart reports are available from: http://www.prvimart.ba/vijesti/prvi-mart-etnicki-motivirano-
nasilje-mora-prestati 
455 Fraser, Scales of Justice; Reimagining Political Space in a Globalizing World.   
456 These views are widely shared in RS and the article cited here calls Bosnia “Taliban democracy” writing that Serbs 
will continue denying genocide. Available in Bosnian language from: 
http://pressrs.ba/sr/vesti/komentar_dana/story/48967/Taliban+demokratije.html [Accessed 30 July 2016] 
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place in government decision processes thus marginalizing Kosovo-Albanians in the entire state-

run education sector, including, police, health, military, municipal and district representation. 

Kosovo-Albanians had in turn created their own informal, parallel structures to resist the 

hegemonic framework and preserve their cultural identity, establishing a “parallel institutional 

system” that included home schooling in Albanian language and community policing as a way to 

informally organize a way to resist. Citizens in Bosnia and Herzegovina, particularly ethnic 

minorities targeted during the 1991-1995 war continue to experience the problem of restoring full 

rights when returning home. If home is now located in RS where Bosnian war victims face unequal 

representation and restricted access to ethnic institutions, they would experience limited 

capabilities to exercise equal rights. Monetary reparation as the outcome of civil procedure is 

expected to fill the gap, legitimize law and translate these limitations and vulnerabilities by 

recognizing this citizens’ marginalization. 

 

4.  Healthcare, Rehabilitation Services and Trauma treatment  
  

Many interviewees have told me that reparation is important because they cannot access 

entitlements such as health care benefits. Under the scope of the Basic Principles, medical and 

psychological care as well as legal and social services are essential for victims’ reparation through 

rehabilitation measures. According to the Basic Principles, Rehabilitation should include medical 

and psychological care as well as legal and social services. However, those individuals who have 

returned to their original homes in RS where they constitute ethnic minority feel politically 

manipulated. They expect that their ethnic leadership would represent them, but instead political 

representation of minorities is limited. The two respondents I spoke to who returned to their 

original homes, told me they feel political leadership uses them to get votes, but offering no real 

solutions to improve their political participation, parity of participation and ability to participate 

in local governance.457 There is a sentiment that many war criminals have escaped justice, where 

victims’ position, including poverty that came after the shift to a capitalist model of neoliberal 

economy, goes unnoticed.  

Žrtve Rata/ War Victims do not have basic access to quality healthcare. The state does not 

have accurate statistics on the number of disabled citizens and citizens with war trauma. Therefore, 

the state does not have a national urban planning policy and strategy for architectural redesign to 
                                                
457 Interview 9 and 7. See also further Chapter VIII where this theme will be discussed.  
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ensure freedom of movement and access to public spaces for persons with restricted mobility. The 

Council of Europe has recently reported that unless treated, trauma will be passed onto the next 

generations in Bosnia and Herzegovina as the post-war traumatic syndrome has been neglected for 

years.458  

The most recent, German study on general mental health amongst Bosnians war survivors 

living in BH, have shown that about 14 years after the end of the war the psychological symptom 

levels decreased in persons who had stayed Sarajevo during the war, persisted in former internally 

displaced persons, and increased in former refugees.459 The study further shows the “cumulative 

exposure to traumatic events and current stressors were associated with greater psychological 

distress. Thus, the adverse mental health consequences of war traumatization and displacement are 

long lasting, and the impact of contemporary stressors seems to increase over the years.”460 The 

study highlights the need for reconstructing economic and health sector to promote mental health. 

Because many Bosnians do not have access to universal healthcare and quality 

psychosocial services, treatment assisting persons who suffered disability and post-war traumatic 

stress syndrome has been limited. Structural reshaping of the socialist economy into capitalist, free 

market economy has shifted normative and value systems whereby Bosnians no longer have access 

to state subsidized services such as universal healthcare, but are expected to be individually self-

sufficient. Privatizing healthcare has resulted in lowering of quality of state provided healthcare 

and doctors receiving lower salaries than private practitioners. Thus, most experienced doctors 

have left Bosnia to work elsewhere: about a thousand of doctors and nurses have found jobs in 

Germany.461 Thousands of internationally funded non-governmental organizations have emerged 

in Bosnia and Herzegovina to provide the services, but after the war many provide inconsistent 

quality of care disconnected from the state oversight.462 The longitudinal, independent evaluation 

measuring the impact and the quality of these programs is rarely available. Bosnians, who found 
                                                
458 Novo Vrijeme. Council of Europe-Civilian victims of war in BH: Will trauma be passed on to next generation.  (in 
Bosnian language. Translation is mine) Available from: http://novovrijeme.ba/vijece-evrope-civilne-zrtve-rata-u-bih-
da-li-ce-trauma-biti-naslijedje-nove-generacije/ [Accessed 30 July 2016]. 
459 Hannah Comtesse, Steve Powell, Andrea Soldo, Maria Hagl and Rita Rosne, “Long-term psychological distress of 
Bosnian war survivors: an 11-year follow-up of former displaced persons, returnees, and Stayers,” BMC Psychiatry 
(2019) 19:1.  
460 Ibid. 
461 This was generally reported in local media. See Balkan Inside: http://www.balkaninsight.com/en/article/germany-
drains-bosnia-of-doctors-and-nurses-12-21-2016 [Accessed 1 February 2018] 
462 Scholars have shown that the Dayton Peace Agreement’s priority to support Reconstruction Program in the amount 
of 5 billion dollars has attracted over 500 non-governmental organizations completing for tenders to implement the 
policy. See in particular C. Eric Martin and L. Judith Miller, "NGOs and the Development of Bosnia and Herzegovina: 
Understanding Large-Scale Interorganizational Systems," Voluntas: International Journal of Voluntary and Nonprofit 
Organizations 14, no. 2 (2003). 
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themselves emotionally vulnerable and economically destitute since the war, have been unable to 

adjust to free market principles that expects of them to assume full social productivity potential 

and economic independence.  

Nedžla is one of the lawyers who represents war victims as litigants in civil procedure. She 

explains that most of her clients are unemployed, many suffer from post-traumatic stress syndrome 

and they go to some sort of psychotherapy. What they need and expect from justice cannot easily 

be met by civil law: 

I do not file claims for compensatory damages for lost wages and cost of living with 
disability on their behalf, as it would result in an enormous sum. […] No monetary 
reparation can provide full satisfaction [to these claimants]. The problem is what the courts 
decide now on 100 BAM to 200 BAM per day for illegal deprivation of liberty and torture 
and this is too low. In RS, the case law shows maximum of nine BAM per day. In case of 
death of a close family member, most judges would order about 20,000 BAM, following 
legal parameters from 1986, as if they are deciding in a car accident compensation case.463  
 

Discrepancy in how civil judges calculate special compensatory damages to correspond to victims’ 

personal losses, restricted parity of participation and limited access to institutions to seek 

recognition is strongly felt. Yet, the lawyer considers what reparation means to her clients in 

relation to limited victim-tailored, subsidized healthcare and rehabilitation services. Nedžla 

explains that although full satisfaction expressed in money is not possible, past harms have had 

long lasting impact on citizens’ ability to restore agency, claim rights and participate in new Bosnia 

and Herzegovina and the free market economy. As many respondents have told me, Bosniac 

minorities in RS, they experience limited political representation in RS, the status that in turn 

impacts their economic, social and cultural rights, displaced persons returning home also 

experience consequences of economic transition in a changing Bosnian society. This link between 

victims past harms and present economic, social and cultural marginalization limiting access to 

healthcare have received inadequate scholarly and policy attention. 

 

5. Reparation as Distribution and Social Welfare  
 

The International Covenant on Economic, Social and Cultural Rights (ICSECR) states 

that governments have an obligation to secure adequate housing, education, health, social security 

and access to the benefits in case of death of a family member, unemployment, illness, old age and 

                                                
463 Interview 4. 
 



 
 

160 

disability to qualifying citizens.464 United Nations’ mission to transform the world through 

development programs, approaches poverty reduction as a way of ensuring social, economic and 

technological progress through global partnership.465 However, the interviews with the state 

officials employed with the social protection and a human rights ministries show that tin BH he 

transitional justice economic redistribution model of justice has been erroneously used to fill the 

corrective justice gaps and provide some type of reparation for status injury as social welfare 

entitlements. The two interviewees with the Ministry of Labor and Social Welfare explained 

that what new Law on Social protection is supposed to do and what it does. They illustrated 

two differing justice models that cancel each other out as they have different implementation 

potentials.466 Yet, both are expected to provide state administered reparation to war victims. 

More specifically, the government is expected to recognize victims of torture by 

providing them with the access to medical care, employment, and pension programs. 

However, because there is no state reparation law to regulate this, the burden is on social 

welfare.467 The interviewees agreed that unless a right-based model of reparatory justice is 

created to differentiate war victims from ordinary population experiencing socio-economic 

disadvantages such as children with special needs, single parents, persons with inborn 

disabilities etc., the needs-based social welfare benefits based on distribution justice model 

will continue to carry the burden. In 2010, when the state attempted to remove war veterans 

from the social protection eligibility list, violent protestors almost burned the presidency 

building to the ground.468  

Another problem is that reforming social welfare laws based on development model also 
                                                
464 The International Covenant on Economic Social and Cultural Rights. Adopted and opened for signature, ratification 
and accession by General Assembly resolution 2200A (XXI) of 16 December 1966. Entry into force 3 January 1976, 
in accordance with article 27.  
465 UN 2030 Agenda for Sustainable Development A/Res/70/1. 
466 Interview 11 a.  
467 The U.N. Committee against Torture has already reported that BH is not meeting its legal responsibility towards 
victims and issued recommendations to serve BH as a part of an overall transitional justice strategy: BH should adopt 
the law on protection of the rights of tortured persons and civilian victims of war, BH is responsible to clearly define 
these categories under the domestic legislation, define their status and issue law that would safeguard victims’ right to 
reparation, rehabilitation and integration and BH is due to report to the UN Committee against Torture by November 
2014 and inform of the progress made. In response, BH asked for assistance to meet these requirements and the 
Council of Europe offered help.   
468 In 2010 after the IMF demanded that the government cuts public spending and reduce the war veteran benefits, the 
demonstrations turned violent and 33 persons were injured. Reuters. Police battle Protesting War Veterans. Available 
from: http://www.reuters.com/article/oukwd-uk-bosnia-protest-veterans-idAFTRE63K3AG20100421. [Accessed 30 
July 2016]. In 2014, there was another organized protest where war veterans demanded the FBH government to step 
down. One Bosnian interviewed by Reuters said he is supporting three children on less than $30 a month pension. 
Another article published by Reuters titled Bosnians ratchet up demands on sixth day of protests is Available from: 
http://uk.reuters.com/article/uk-bosnia-protest-idUKBREA1917F20140211. [Accessed 30 July 2016].  
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requires addressing inconsistencies in how beneficiaries can access disability benefits and who can 

qualify as a beneficiary. For instance, individuals residing in FBH at the Municipality in Novo 

Sarajevo must submit documents (not older than six months) that include proof of residency, a 

doctor’s report, medical proof of disability or illness (that specify whether injuries were inflicted 

in the war), and a personal identification card. Where applicable, the social welfare requirement is 

to submit the International Red Cross registration as a ‘proof of detention,’ issued at the time-of-

the-war, certifying that the person who is prospective social welfare applicant is a war camp 

survivor.  

Victims of sexual abuse are also eligible for some type of entitlements in FBH, but they 

must submit the proof of their war victim status issued by the responding authorized institution 

(Association of Women Victims of War) to certify such a status. Furthermore, the applicant is 

required to prove that the damage to his or her body is caused by ‘terrorist activities’ with the 

impact on ‘security and constitutional arrangements.’ In FBH, war rape victims receive cash 

benefits calculated on the basis of full disability and they only receive 70 percent of monthly 

entitlements that would war invalids receive because the program offers fewer benefits to civilians. 

In FBH law regulates that rape victims receive about 587 BAM monthly pension and in RS 

between 300 BAM and 100BAM depending on physical disability. Too many administrative 

restrictions that limit access to the benefits, result in limited number of beneficiaries. 

 Reparation is in the legal literature discussed as a concept embodying rights, obligations 

and responsibilities. However, there are many discrepancies between how FBH and RS administer 

the Law on Social Protection to provide some support to war victims. In Republika Srpska (RS), 

the municipality of Banja Luka, the Department of War Veterans decides on disability and family 

benefits and it categorizes Serb war veterans as beneficiaries based on their military recognition 

in the 1991-1995 war, providing them with financial awards. Banja Luka municipality decides on 

the status of civilian victims of war, right to medical care rehabilitation services, development of 

monuments and right of war veterans to receive free housing. Subsidized housing is available to 

disabled veterans and their families as well as to families of fallen soldiers, but torture victims are 

not recognized. Torture victims in Bosnia primarily suffered abuse at the hands of Serb military, 

paramilitary and militia, and those in Herzegovina suffered the abuse at the hands of Croats. Thus, 

their pursuit of monetary reparation through civil courts is a way of communicating abuses and 

violation of rights suffered during the war.  
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 Under the RS social protection law, rape victims of war, also majority non-Serbs, are not 

recognized as a category. This law simply does not recognize the existence of rape victims towards 

whom the RS should have an obligation. Instead, victims can receive benefits on the basis of their 

medically ascertained disability. An interviewee who assists war rape victims in claiming their 

status as victims of a war crime explains that what this means for Bosniac or Croat victims rape as 

a weapon of war is that in order to qualify for social welfare benefits they are required to submit 

evidence that the sexual assault occurred during the war. Because the procedure would expose 

them to shame and stigma in their families and communities, they are likely to opt from using this 

option and live in poverty outside of the reach of social welfare system.469 For victims of sexual 

abuses, benefits are unworthy in comparison to emotional trauma and status injury that comes with 

it.  

 In the interview with two social welfare representatives, I was explained how this law 

works. The person has to satisfy financial, security and residency requirements, submit a current 

bank statement and a notarized declaration that they have not been convicted for criminal offences 

that threaten BH constitution, FBH constitution, or constitute crimes against humanity and 

international law. Finally, a declaration certified by the municipal authorities should state that upon 

the receipt of benefits, the claimant pledges to reside in BH with permitted absence of no longer 

than 3 months. 470  Whereas this assistance is social aid, this is currently the only type of assistance 

available.  

 Distribution and correction, reparative justice models have evolved into one. Even though 

social welfare law establishes criteria of eligibility based on financial and social needs arising 

either out of disability, war related injuries and incidents, reparation as a legal concept of remedy 

under the scope of reparatory or corrective justice is lost and damaged stretching into a distribution 

measure to lift vulnerable groups out of poverty under the social welfare law.471  These two ideas 

of justice, one based on reparatory justice and the other one based on redistribution of ordinary 

social entitlements spoken of as reparation are the inconsistencies the state has been unable to 

overcome.  

 
6.  Conclusion 
 
                                                
469 Interview 7. 
470 Interviews 11 a, b.  
471 Ibid.  
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  The new types of relationships between individuals, law and a post-war society illustrated 

in this Chapter have created a push for transforming social welfare law into a political tool to seek 

monetary reparation. As the Dayton Peace Agreement created gaps in corrective justice, social 

welfare law transformed into a corrective justice reparation tool, providing some basic entitlements 

to the limited group of war victims. A redistributive justice model is erroneously expected to 

provide some basic entitlements to the limited group of war victims, resulting in the transformation 

of social welfare laws into an instrument to fill the many gaps that came with transitional justice 

and amplified the victims’ need for reparation.  

As victims’ agency shrinks and the possibility for a collective political action in emerging 

democracies reduces, we can expect growth of victims’ movement through individual action to 

independently seek recognition using courts. Such use of monetary reparation to fill many gaps 

locally felt requires rethinking the existing dichotomies between administrative and judicial 

reparation, monetary and symbolic reparation and understanding victims’ vulnerability versus 

potential for creative action using courts. The following Chapter shows how with the war victims’ 

structural exclusion and in the absence of post-war reparation programs, victims translate monetary 

reparation into a social currency to gain political leverage and independently negotiate institutional 

liabilities for personal injuries to collectively seek societal recognition for wartime abuses. With 

money as the outcome of litigation, victims expect to repair collective and personal position in the 

new society and negotiate class marginalization and citizenship. What the interviewees show is a 

need for reconsidering victims’ place in the transitional justice space and monetary reparation as 

a site of social and political struggle to independently seek recognition for past harms and present 

marginalization.  
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VI. Money as a Representation of Social Life 
 

I have argued that by participating in the legal process, individuals legitimate law with an 

objective to reinstate a position in the power hierarchies and meet a particular set of aims through 

an interpretative and judgmental process.472 The impact of post conflict changes, the emergence 

of international organizations that embody the culture of legal liberalism expected to bring rule of 

law and responsible to justice in the post-war Bosnia and Herzegovina, would curb political power 

by creating legal boundaries and serve as a driving force to bring political economy changes, often 

in a way that is incompatible with the local ideas of justice.  

 This Chapter connects ontology of money to transitional justice and the 21st century post-

conflict state-building projects to demonstrate how BH state officials understand victims’ place in 

the new economic, social and cultural processes. I use auto-ethnography, observation data and 

interviews to outline how post-war structural changes that aligned a free-market democracy with 

the freedom of political choice and laissez-faire economics underline what Tourme-Jouannet 

explained in her study, an order where institutions such as World Bank and International Monetary 

Fund shape de-regulation on domestic level where law and privatization promote global market 

action but lose sight of citizenship.473 The meaning of money in the socialist Republic of Bosnia 

and Herzegovina and capitalist, neoliberal Bosnia and Herzegovina is not the same. The Chapter 

proposes that money transformed into a capitalist tool of self-sufficiency, success and power 

emerged into a political tool and a symbol of a new types of social relations essential for 

independent social life. Such understanding of money is different from utility money in a socialist 

state economy representing labor relations, where the entitlements are guaranteed.  

 

1. Labor Relations and Socialist Money  
 

Yugoslavia emerged from World War Two as a Socialist Federation (SFRJ) consisting of 

six Republics and two Autonomous Regions, politically governed from Belgrade-the capital of 

what is now Serbia, through the Yugoslav Communist Party. The SFRJ was founded on the Marxist 
                                                
472 David M.Engel and Jaruwan S. Engel, Tort, Custom and Karma: Globalization and Legal Consciousness in 
Thailand, ed. Austin Sarat, The Cultural Lives of Law (Stanford, California: Stanford Law Books, 2010). P.99 
473 More specifically, Emmanuelle Tourme-Jouannet, What Is a Fair International Society: International Law between 
Development and Recognition, vol. 5, French Studies in International Law (Oxford and Portland Oregon: Hart 
Publishing, 2013b). p. 31. 
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principles of social-humanist and anti-fascist values, widely shared with most of Europe 

recovering from human and material devastation caused by Nazis. Yugoslavia was rebuilt through 

voluntary people’s collective actions called—radna akcija.474 The communist party and youth 

movements shaped the state infrastructure as a part of the collective community action. Volunteers 

reconstructed roads, railroads, tunnels, rebuilt schools, factories, hospitals etc. In SFRJ, money 

was an instrument of social exchange and a matter of labor relations, a tool of social obligations 

that embodied reciprocity in power relations between the state and the citizens. The political 

economy of Socialist Yugoslavia was mixed, market-socialist economic system.475  

In 1950s, SFRJ distanced itself from Stalin and Russia’s communist rule, becoming a leader 

in the ‘Non-Aligned’ movement, politically balancing between the communist East and the 

capitalist West.476 Yugoslavian only leader was Josip Broz Tito who ruled until his death in 1980.477 

Since Tito’s death, Yugoslavia faced evident rapid political and economic decline that led to fall 

of Yugoslavia.  Under Tito’s socialism, the SFRY central bank regulated the state monetary politics 

and self-governing bodies were responsible for providing goods and services to the citizens.478 

Social justice was understood as essential “means to ensure social well-being” and ensure a level 

of equality to protect citizens’ rights.479 Labor unions—sindikat under the auspice of local 

community organizations functioned on the principle of self-governance, organized both 

horizontally and vertically.  

Factories were working, and industry was booming; employment was under ten percent 

and labor unions maintained social cohesion by publicly recognizing individuals’ contribution to 

the collective.480 State sacralized labour and state companies would recognize workers’ by 

awarding them with a ‘fetishized commodity’ that carried special social meaning: for a ten-year 

contribution to collective labor, the Union (sindikat) would award a worker with a manual Darwil 
                                                
474 Gerald G. Govorchin, "Reconstruction in New Yugoslavia," Social Science 23, no. 2 (1948). 
475 Specific relationship between money and economic activity is outlined in R. Abdur; Grubaugh G. Stephen; Stollar 
Chowdhury, J. Andrew, "Money in the Yugoslav Economy " Journal of Post Keynesian Economics 12, no. 4 (1990).  
476 The non-aligned movement is more specifically studied in see Z. Alvin Rubenstein, Yugoslavia and Non-Aligned 
World (Princeton, New Jersey: Princeton University Press, 1970).   
477 Ramet, Balkan Babel: The Disintegration of Yugoslavia from the Death of Tito to the Fall of Milosevic. 
478 Transformation of social justice in post-socialist world is examined in Fraser Nancy, "From Redistribution to 
Recognition? Dilemmas of Justice in a 'Postsocialist' Age Justice Interruptus: Critical Reflections on the 'Postsocialist' 
Condition," Justice Interruptus: Critical Reflections on the 'Postsocialist' Condition  (1997). 
479 In conjunction with this general shift towards the neoliberal tenet of ‘more market,’ deregulation and privatization 
have become central themes in debates over welfare state restructuring.” See Wendy Larner, 'Neoliberalism: Policy, 
Ideology, Governmentality' (2000) 63 Studies in Political Economy. P. 5. 
480 See also Ramet, Balkan Babel : The Disintegration of Yugoslavia from the Death of Tito to the Fall of Milosevic. 
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wristwatch in a public ceremony. For twenty years a worker would be gifted with a golden 

medallion with engraved image of Josip Broz Tito.481 My late father who was employed with a 

state transportation company, Centrotrans received a Darwil manual hand watch. Later, he would 

receive a golden medallion with Tito’s portrait that my mom melted into a pair of earrings. These 

gifts given as a token of recognition in the public ceremonies were symbolic gestures to bring 

sense of pride for contributing to the collective, state economy. 

The individual’s success was not considered his or her own. An individual success was 

understood as a community success; there was social reciprocity where workers’ achievements 

carried a social significance. Therefore, a golden medallion with Tito’s portrait on it, or a manual 

wristwatch would be normally kept as a gift. Only under exceptional circumstances, would it be 

appropriate to convert the gold or a wristwatch into money, as these objects signified public 

recognition to the individuals’ labor contributions through labor union-sindikat to collective. There 

was little fluidity in circulation of cash as in the centralized, socialist money-economy, money was 

credit and it was scarce. 

Political leadership under the doctrine of social self-organizing, had valued collective 

participation in labor relations and encouraged the principle of ethnic equality under the motto of 

Brotherhood and Unity—Bratstvo i Jedinstvo.482 There was a strong sense of national pride 

amongst the citizens and what it meant to be Yugoslavian.  Education, healthcare, land, real estate, 

retirements and even vacations and funerals were all to a different degree socially subsidized by 

the state. There was no private property, but occupancy contracts to use socially owned land. Thus 

one would not own the land but could build homes or grow crops and farm on the socially owned 

land. In the event that the state decided to retrieve already allocated and used land for ‘social 

purpose’ such as building a road, school or a hospital, the individual contract to use land would be 

voided. There were limited opportunities to appeal municipal decisions on such property relocation 

as they were justified as decisions made for ‘public good.’  

To illustrate how property rights worked in socialist Yugoslavia I will provide another 

example from my personal experience. My family’s home built on socially owned land included a 

parcel used for an orchard, horticulture and gardening. It was taken away when the municipal 
                                                
481 Christopher Ward provides an interesting overview of gifting watches in former Yugoslavia and some historic 
records are available from: http://www.christopherwardforum.com/viewtopic.php?t=38392: 
http://www.christopherwardforum.com/viewtopic.php?t=38392  
482 On formation of Yugoslavia and cultural values that brought ethos of a village and rural character of subsequent 
national movement into urban, socialist state project see Sabrina P. Ramet, "Nationalism and the 'Idiocy' of the 
Countryside: The Case of Serbia," Ethnic and Racial Studies 19, no. 1 (1996).  
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authorities presented a plan for building a road and my father was given a symbolic compensation 

for annual worth of his fruit production. The land was taken away and soon after a private house 

was erected on his land.  There was not much he could have done to change this decision, as 

courting the state through municipal courts was at that time a costly process, and many workers 

lacked equal political representation and financial means to effectively negotiate with the 

community leadership. Thus, my father lost his land and this decision was never appealed.  

Workers in SFRJ had access to the state subsidized vacations programs and they would 

take turns enjoying vacation on the Croatian, or Montenegro coast. Their companies would reserve 

annual vacation slots in the socially owned hotels. There was a sense of employment security and 

individuals would commonly work for the same state-run company until the retirement when they 

would receive a minimum of one extra salary in cash as a gift—otpremnina to help them transition 

into retirement. The next generation, children of retired workers, would have priority of being 

hired in the same firm. There was a sense of permanency, social security and pride that came with 

common citizenship, employment and national entitlements such as free universal healthcare and 

education. Money was scarce, and people lived rather modestly, often on credit. However, top 

political party members benefited from the centralized economy, taking advantage of their 

privileged status with the Communist Party.  

Even though there was no homelessness to the extend we can observe now, this was by no 

means an ideal example of a fair and just political system where social democracy offered social 

and economic equality and respect for peoples’ individual rights.483 Rummel wrote that Tito is also 

likely responsible for murder of over 500,000 people, mostly anti-communists and critics of the 

regime.484 Since the end of the war in Bosnia and Herzegovina there has been revival of Yugo-

nostalgia sentiments amongst people who idealize and re-imagine what Yugoslavia really was.485 

However, it is well known that under Tito’s regime the citizens’ civic and political rights were 

limited and religious freedoms, freedoms of speech and political assembly were restricted, 
                                                
483 See also more specifically Mojmir Mrak, "Debt Conversions in Yugoslavia," in Working Paper No. 54 (Formerly 
Technical Paper No. 54), ed. OECD DEVELOPMENT CENTRE (Research programme on Financial Policies for the 
Global Dissemination of Economic Growth, 1992). 
484 R.J. Rummel presents evidence of mass prosecution of Tito’s political opponents available from: 
https://www.hawaii.edu/powerkills/SOD.CHAP9.HTM [Accessed 30 July 2016] 
485 Yugonostalgia prevails in countries that continue to dream of communism: 
http://politicalcritique.org/cee/2017/back-in-the-sfry-yugo-nostalgia-and-dreams-of-communism/ See also Zala 
Volcic “Yugo-Nostalgia: Cultural Memory and Media in the Former Yugoslavia” Critical Studies in Media 
Communication vol. 24.1 2007.  
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particularly amongst minorities who were underrepresented in government top positions.486 What 

this meant more practically is that no religious person could hold a managerial or executive 

position. Teachers could not practice religion and political activities perceived as threatening to 

the state-dominant political regime were revoked and individuals subjected to prosecution with 

little or no evidence of treason. Naked Island-Goli Otok, an isolated island at the Adriatic Sea was 

the place where ‘political prisoners’ were commonly subjected to heavy labor as means of ‘social 

rehabilitation.’487 There are no official records released to show the scale of such prosecution in 

former Yugoslavia. Yet, Tito is still amongst many seen as a national hero, and Yugoslav 

citizenship is spoken of with nostalgia.  

After Tito’s death, it was evident that the state-economy was slowing and by 1987, the IMF 

loans went up to $21 billion.488 The State issued extreme measures on food and gas rationing-

točkice giving citizens the value paper points, in order to control consumption. Money was scarce. 

Even though national citizenship was tied to Yugoslavia, and there was a sense of collective pride 

of being Yugoslavian, Bosniacs as a people have not been politically recognized as a group with 

special identity until 1971.489 Before that, in SFRY Bosniacs could only identify as undecided, 

Yugoslavian, Serbs (of Muslim faith) or Croats (of Muslim faith).490 Thus my father’s ID identified 

him as a Serb and my mom’s ID as a Croat, although they both were neither of the two ethnicities. 

The Yugoslavian census in 1971 identified Bosniacs as Muslims, because of their religion and their 

civil and political rights were restricted. It was only in 1995 that Bosnian Muslims were recognized 

as Bosniacs, a nation that makes one of the key ‘constituent groups,’ equal to Christian Orthodox 

(Serbs) and Christian Catholics (Croats) under the constitutional framework established as a part 

of the internationally negotiated Dayton Peace Agreement.491 
                                                
486 Britannica biography provides basic overview of Tito’s reign. Available from: 
http://www.britannica.com/biography/Josip-Broz-Tito [Accessed 21 January 2017] More importantly, from 1980 to 
1991 when Yugoslavia dissolved, there were thirteen presidents only two of whom of non-Serb and non-Croat 
ethnicity. They were: Sinan Hasani, Albanian (1986-1987) and Raif Dizdarevic, Bosniac (1988-1989). 
487 More general information on history of political prosecution and Goli Otok is available from: http://www.goli-
otok.hr/index.php?task=facts. [Accessed 30 July 2016] 
488 The analysis of Yugoslavian debt as lending for adjustment and growth before International Monetary Fund is 
available from: https://www.imf.org/external/pubs/ft/history/2001/ch13.pdf  [Accessed 26 August 2016] See also the 
study examining Yugoslav economy and risks to macroeconomic policy in Chowdhury, "Money in the Yugoslav 
Economy." 
489 Michael Anthony Sells, The Bridge Betrayed: Religion and Genocide in Bosnia, Comparative Studies in Religion 
and Society (University of California Press, 1996). 
490 Snježana Mrdjen, Narodnost u popisima; Promjenjiva i Nestalna Kategorija: 30 Dec 2002. In Bosnian language. 
(Ethnicity in census data; Changeable and non-permanent category. Trans. Alma Begicevic). 
491 Kappeler Andreas, Simon Gerhard and Brunner Gerog (eds.), Muslim Communities Reemerge: Historical 
Perspectives on Nationality, Politics, and Opposition in the Former Soviet Union and Yugoslavia Central Asia Book 
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2.  Capitalist Money: Class, Social Status and Consumerism 
 

To fast forward to the breakup of SFRJ and the post Dayton state order, we can observe 

that social, political and economic realities have changed. Economic, social and cultural rights are 

no longer a state priority and there is lack of labor regulations, inequality and growing employment 

insecurity is the new norm.492 As Comaroff and Comaroff remind us, free-market norms bridge 

into the public sphere and transform persons into individuals who are free to own, hold various 

political views, shop and consume. Therefore, citizens are not only “producers from a particular 

community,” but they are also “consumers in a planetary marketplace.” They are the “ensembles 

of identity that owe less to history or society than to organically conceived human qualities.”493 

The state now prioritizes civil and political rights allowing for religious rights and freedom of 

expression and assembly, over social justice and economic, social and cultural rights and industrial 

jobs have been replaced with service and technology.494 

 Fragmentation of the socialist, centralized state structures have brought deregulation of 

markets, so individuals can now own land, own property, private companies, including schools, 

pharmacies and clinics. Whereas in the socialist Republic of BH homelessness and search for food 

through containers was rare, in post-socialist BH, growing class inequality and accumulation of 

wealth can be observed. During my field study, I observed luxurious cars being driven on the 

streets of BH and beautiful gated private mansions built all over the country. I was also frequently 

approached by people begging for money to buy food and medicaments.  

Growing class inequality caused by the contemporary forms of global capitalism has been 

well documented by Thomas Piketty, a French economist who wrote a thick monograph titled 

Capitalism in the Twenty-First Century.495 During field research, I was able to contrast my 

childhood memories of Sarajevo before and during the war, with the new Sarajevo, noticing the 

high-rise glass buildings, private parking areas, gated homes, contemporary shopping malls, chain 
                                                
Series (Duke University Press Books; English Supplemented and Translated Ed edition (August 24, 1994), 1994). 
492 See also Comaroff and Comaroff, Supra note 57. 
493 Ibid. With Neoliberal form of capitalism we see a legacy of irregular piecework, of menial “workfare,” of relatively 
insecure, transient, gainless occupation p. 304. 
494 See more generally John Borneman, Settling Accounts: Violence, Justice, and Accountability in Postsocialist 
Europe. (Princeton University Press, 1997).  
495 Thomas  Piketty, Capital in the Twenty-First Century (Harvard, 2014). See also a sociological commentary on 
Piketty’s monograph that provides an extensive analysis on change of labour relations and impact of global 
economy on growing inequality in Lauren Langman and David Alden with Alma Begicevic eds, Twenty-First 
Century Inequality & Capitalism: Piketty, Marx and Beyond (Leiden, Boston: Brill 2018).  
 



 
 

170 

department stores, modern multiplex cinemas, coffee houses equipped with Wi-Fi, fashion 

trendsetters displaying their branded clothes, smart-phones and latest electronic gadgets and of 

course, there is Apple store and McDonalds—the symbols of neoliberal democracy and economic 

globalization. Few physical signs are reminiscent of the destruction caused by the war. Money and 

wealth seems to be in abundance.  

Sociologists have extensively studied how neoliberal form of globalized economy have 

brought expansion of free markets and changes to citizenship, shaping peoples’ identities.496 

However, little has been done to examine consequences of weakening central state authority in 

post-war Bosnia and Herzegovina to consider how global political, social and economic 

transformative processes have encouraged state fragmentation.  

When I spoke to Munira, an interviewee who is still searching for her son’s remains, she 

clarified that no money can measure her loss and replace her son’s life: 

Nobody can compensate for a loss of a human life. Sorrow and sadness that I felt yesterday 
[when a bone belonging to her son was found], the kind of agony I feel today… the level 
of pain I will likely feel tomorrow… no money can measure that. Do you understand? No 
money can measure worth of my family and the kind of pain I feel for losing them. If 
offering money to give up on searching for my family, I would say thank you very much, 
you can take it away…Some mothers lost three or four sons, and there are those who lost 
everything… The problem is [bigger than money]. These mothers cannot go back [home] 
as they [the Serbs] are still there. Returning displaced persons to the place of the crime is 
like having a sheep going back to wolves to be slaughtered… Responsibility for crimes 
committed has not been established.”497  

 

The interviewee makes it clear that utilitarian approach to money as an economic measure of worth 

is not what she is after. Instead, as criminal trials failed victims, civil courts are understood as 

places where to personally establish responsibility, money is expected to communicate that 

responsibility in symbolic ways although all respondents understood that their pain cannot be 

healed with money.  

 In post-war Bosnia and Herzegovina, Bosnians face enormous poverty. Unofficial records 

collected by the BH department of statistics show that the unemployment rate is now close to forty-

five per cent, highest amongst the youth.498 Dismantling the state-run businesses, manufacturing 
                                                
496 Zygmunt  Bauman, "Identity in the Globalising World," Social Antropology, European Association of Social 
Anthropologists 9, no. 22 (2001). 
497 Interview 9.  
498 More generally see the report "Poverty and Inequality in Bosnia and Herzegovina 2007-2011,"  (World Bank, 
Agency for Statistics of BiH, FBiH Institute for Statistics and RS Institute for Statistics 2015). Perception of poverty 
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and union jobs resulted in loss of jobs, basic entitlements and benefits. State subsidized health care 

is no longer available, retirement contributions are to be paid for and the eight-hours working 

shifts, from 7 a.m. to 3 p.m. have been extended, with no paid lunch breaks for employees (topli 

obrok) and sufficient time for family life.  Subsidized summer vacations for qualifying workers 

are no longer available and minimum disability retirement payments go as low as 50 BAM (€25 

per month), impossible to meet the ends.499 Youth and skilled workers are leaving BH in large 

numbers, seeking better opportunities in the European Union.500  

Despite of visible flourishing of post-war Bosnia and Herzegovina, there is a sense amongst 

Bosnian people that there is no money. An interviewee from Sarajevo explained how things have 

changed:  

My husband, a computer engineer and a founder of a new start-up company for financial 
software, has just realized that nobody has money to pay for his services. One of his clients 
recently offered to pay him in bricks instead of money! What are we going to do with 
bricks? It is not as if I can make use of those bricks! People do not have money…there is 
shortage of money; they offer to trade goods they have for the services they need…501 

 

In addition to growing class inequality, capitalism brought unequal distribution of wealth and lack 

of resources to pay for labor, there is also widespread corruption and misuse of power in BH.502 

Bosnian parents are now expected to pay thousands of Euros as a bribe to enroll their children to 

universities. Employment is obtained by paying bribe in cash, often losing jobs as soon as 

somebody else is willing to pay more.503 Families are expected to bribe doctors in order to ensure 
                                                
and economic uncertainty resulting from decentralization of state economy and shift in labour market institutions have 
been examined in Zsoka Koczan, "Being Poor, Feeling Poorer; Inequality, Poverty and Poverty Perceptions in the 
Western Balkans," in IMF Working Paper (International Monetary Fund, 2016).  
499 The newspaper reports from 2010 have indicated that an average person cannot make living in BH on the income 
they earn. Bosnia Families 'Can't Afford Cost of Living' Available from: 
http://www.balkaninsight.com/en/article/bosnia-families-can-t-afford-cost-of-living. [Accessed 28 August 2016] 
500 The International Labour Organization reports that youth unemployment in 2012 reached 63 per cent and from 
2008 to 2010, about 10, 000 have migrated out of BH. Available from 
http://www.ilo.org/emppolicy/pubs/WCMS_230114/lang--en/index.htm [Accessed 30 July 2016] According to 
Bosnian media reports, since 2004 the estimates are that 20,000 left the country and many are highly skilled 
professionals that include doctors, engineers and technology experts. It is only anticipated that this trend will grow 
due to inadequate employment security, low wages, and widespread corruption. See also DW: “BH loses control to 
stop brain drain.” 30.07.2013. The link in Bosnian language is available from: http://www.dw.com/hr/odljev-
mozgova-u-bih-izmiče-kontroli/a-16985103. [Accessed 12 June 2016]. 
501 Field notes May 23, 2013. 
502 See Amra  Festic and Adrian Rausche, "War by Other Means: How Bosnia's Clandestine Political Economies 
Obstruct Peace and State Building," Problems of Post Communism 51, no. 3 (2004). The study examines challenges 
post-war BH has faced in dismantling political criminal networks and addressing corruption considering that the 
wartime political figures have continued to occupy economic posts funded by international community.  
503 Transparency International monitors corruption in Bosnia and Herzegovina and made a documentary movie titled 
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proper health care, or surgical treatments.504 Doctors are leaving in large numbers and there are 

few top doctors who continue to reside in Bosnia and Herzegovina and work for a state hospital.505 

Judiciary is not fair and unbiased. Recently, a judge has been arrested for taking a bribe.506 

Corruption and money are said to be at the ‘cornerstone of the political system.’507 These are 

commonly shared views by my interviewees and informants.  

In the post-war transitional period, “black economy has been in the hands of corrupt 

politicians, whereas government institutions are being robed, in order to boost a clandestine 

political economy designed to support Karadžić […]” and other radical Serbs’ promoting separatist 

agenda that obstructs state building project.508 Customs administration and the Herzegovina 

Bank—Hercegovačka Banka, operated by the radical Croat political party—HDZ were responsible 

for money laundering financing further state disintegration and advocating for the third—Croatian 

entity in Bosnia and Herzegovina. Ten years after the war ended, the situation has not improved 

much, as the same political projects that have fragmented the state structures from within, are still 

alive.509 Twenty years after the war, wealth in the hands of ethno-nationalist political elites has 

been concentrated, and Bosnian war victims continue to live on the margin of society.  

 Integration of the new states of former Yugoslavia into the regional South-West Balkan, 

free market has been simultaneously encouraged throughout the post-conflict social 

reconstruction.510 Most state businesses and factories have been dismantled and transferred into 

the private hands. Emerging capitalist, small businesses, hi-tech or service oriented private 

companies no longer value skills workers can offer.511 Many have been encouraged to seek early 
                                                
“La la land” tackling the issue of corruption in BH. The video link is available from: 
https://www.youtube.com/watch?v=o2y8I3H573c [Accessed June 13, 2016].  
504 See local report available in Bosnian language stating that bribery of doctors and medical personnel is publicly 
well known but still kept secret in BH: https://balkandiskurs.com/2017/10/16/mito-redovna-praksa-doktora-u-bih/ 
505 This was widely covered by the local media. Bosnian report show that in 2013, 2,000 doctors left BH: 
https://www.posao.ba/#!home;postId=286 Another report states that in 2016, over 300 doctors left BH. See media 
sources available at https://www.fokus.ba/vijesti/bih/zasto-doktori-zapravo-napustaju-bih/605148/ 
506 Marija Tausan, Justice Report. Judge Azra Miletic Arrested on Suspicion of Bribery. 26 February 2015. Available 
from: http://www.justice-report.com/en/articles/judge-azra-miletic-arrested-on-suspicion-of-bribery. [Accessed 30 
July 2016] 
507 See Festic and Rausche, Supra note 464. 
508 Ibid. 
509 Lack of progress has also been reported by the International Crisis Group Europe briefing No 62: Bosnia: State 
Institutions under Attack. 6 May 2011.   
510 Balkan market reunification has indeed been an important part of post-Yugoslav transition. See also The World 
Bank Strategy for European Union Integration. Available from: 
http://siteresources.worldbank.org/ECAEXT/Resources/publications/454763-1213051861605/balkan_ch3.pdf 
[Accessed 30 July 2016] 
511 DPA brought State restructuring and multi-layered legal and regulatory shifts into entities, cantons, and 143 
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retirement, but retirements are now low and entitlements such as medical and dental care basic, 

often requiring co-pay. Decentralization and privatization has been received with much resentment 

by thousands of workers who have demonstrated and publicly accused the new ethno-nationalist 

governments for purposefully lowering prices of formerly state-owned business to transfer them 

into the hands of private ownership with suitable political ties.512  

 Judiciary system, originally mandated to uphold legitimate state interests has transformed 

from socialist into a fragmented structure favoring individual private, and ethnic interests with 

weak law enforcement agencies, unable to tackle corruption problems. The Law on the State 

Investigation and Protection Agency promulgated in 2004 was one of the first serious attempts to 

strengthen the central authority of the state. Through the establishment of Police responsible for 

State Investigation and Protection Agency—SIPA fiscal and regulatory agencies previously 

administered independently by the two entities, Republika Srpska and Federation in Bosnia and 

Herzegovina, have been somewhat centralized. Even though there were some attempts to 

strengthen the state, as Festic and Adrian have shown, political forces within the newly established 

de-centralized system use “legal vacuum between the state and the entities to manipulate and co-

opt the enforcement agencies.” The state has been indeed considered stateless.513 Decentralization 

of state institutions has reinforced “legislative, executive and judicial weakness of the central 

state.”514 This structural weakness has further restricted individuals’ capabilities to personally 

access rights and pursue remedies as the citizens have been distanced from the state.  

 
 
3. The Shrinking of the State and Loss of Social Justice Programs  
 

 In FBH social protection funds pay for the war veterans’ and civilian victims of war 

pension. However, the World Bank has criticized it for large spending.515 When compared to RS 
                                                
municipalities creating an environment that is un-conducive for international investments. See also Donais, "The 
Politics of Privatization in Post-Dayton Bosnia." 
512 BBC. BH Protest breaks out in violence. Available from: http://www.bbc.com/news/world-europe-26086857 
[Accessed 30 July 2016] 
513 Festic and Rausche, supra note 502502. p. 28. 
514 Ibid. 
515 However, the problem is that such methodology failed to account for the effect of grave violations of human 
rights and serious violations of humanitarian law on the population of BH. Large percentage of Bosnian population 
that suffered terrible losses inflicted upon their selves and property would need access to social justice programs, 
reintegration and rehabilitation services. Instead, social justice focus is lost, and social protection programs have 
been shrinking. Bosnians need for integration and remedy has continued to grow. See World Bank Report on BH 
poverty reduction programs. The report is available from: 
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or other neighboring states of former Yugoslavia, FBH has half of its population was expelled from 

their homes as a part of Serbs’ ethnic cleansing project in East Bosnia and by Croats in 

Herzegovina. Arguably, sizable resources would be needed to fully rehabilitate and successfully 

reintegrate such large population of displaced and seriously harmed individuals. However, instead 

of expanding programs to meet growing need, World Bank (WB) and International Monetary Fund 

(IMF) have recommended that FBH reduces the social protection fund from forty-one per cent to 

the maximum of twenty per cent.  

 Because the IMF and WB policies foster the free market programs and limit social 

protection to minimum, scholars have argued that instead of poverty reduction, these institutions 

have had the exact opposite effect. 516 As Bosnian government tried to respond to war veterans and 

torture victims’ need for social protection expanding the scope of social welfare law, the World 

Bank has criticized it for addressing suffering that “resulted from the war and not based on real 

needs.”517 The World Bank recommendations that funding should be reduced ascertain that 

“suffering” and “need” constitute two clearly distinguishable categories and two separate models 

of justice, whereas under particular circumstances, these lines might be more blurred than 

expected.  

 Amartya Sen explains that we live in a world with remarkable deprivation. […] and 

individual agency is central to addressing these deprivations:  

Freedom of agency “is inescapably qualified and constrained by the social, political and 
economic opportunities that are available to us. There is a deep complementarity between 
individual agency and social arrangements. It is important to give simultaneous recognition 
to the centrality of individual freedom and to the force of social influences on the extent 
and reach of individual freedom. To counter the problems that we face, we have to see 
individual freedom as a social commitment.” 518 

 

 Lack of poverty protection funds on the one hand and shrinking of victim protection 

services on the other have been noted by the U.N. Committee on Human Rights that criticized 

Bosnia and Herzegovina for not sufficiently protecting rights of war victims, particularly victims 
                                                
http://siteresources.worldbank.org/INTBOSNIAHERZ/Resources/PolicyNoteEngFinal.pdf [Accessed 13 June 
2016].  
516 Ladha, Alnoor, “The World Bank, Poverty Creation and the Banality of Evil.” Truthout. Available from: 
http://www.truth-out.org/news/item/29851-the-world-bank-poverty-creation-and-the-banality-of-evil [Accessed 25 
March 2015]. 
517 See also Jane Armitage, "Socijalna Potrosnja U Bosni I Hercegovini,"  2009. 
518 Sen,  Supra note 170. 
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of torture, families of missing persons and victims of war rape.519 As the state socially, 

economically and politically transitions from the socialist, one-party political system, from the 

collective means of production and community ownership and from the violent past towards 

western-model free-market liberal democracy founded on the principles of individual rights, 

private ownership and free markets, Bosnia and Herzegovina is also coming to terms with 

complete devastation of the state infrastructure and enormous human losses that bear collective 

trauma. Council of Europe has recently reported that unless Bosnia improves social programs there 

will likely be a second generation of Bosnian citizens suffering from trauma.520 The state-run 

psychosocial and medical programs have had limited reach as most services are privatized or run 

through independent non-for profit internationally funded agencies lacking the long term 

evaluation programs.  

The misfit between corrective justice model and missing entitlements such as 

rehabilitation, healthcare, pension and other type of programs have resulted in social welfare 

funds being used to distribute entitlements to war veterans as reparation, to prevent their protests. 

This in turn has resulted in 80 and 85 per cent of the total social spending being used to finance 

war categories while the most vulnerable individuals receive the remaining of 15 per cent.521 In 

2006, when the state (entities) law on porez-taxation (PDV) was amended, taxpayers’ money 

became available to assist war veterans and the number of registered beneficiaries went up from 

30 to 70 thousand people. Although the benefits are rather symbolic (about 200 BAM or 100 Euros 

per month), 522 the state expenditure would amount to 600 million BAM for the period of 4 years. 

The state still pays the outstanding balance of 50,000 BAM.523 Benefits, once established on the 

basis of recognition of rights to privilege the status, could not easily be taken away. The state, 

albeit unsuccessfully, attempted a number of revisions to protect state economy and reorganize 

social welfare system.  

                                                
519 Human Rights Committee considers BH Report stating that “very little had been done to address the needs of 
missing persons, victims of rape and other sexual violence. Their rights to justice, truth, and redress remained 
unaddressed.” Furthermore, the question of victims’ satisfaction remains unanswered. Available at: 
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=21385&LangID=E [Accessed 29 
December, 2017] 
520 Studies show that over 1,750,000 citizens of Bosnia and Herzegovina likely suffer from trauma. See also Balkan 
Transitional Justice Study: PTSD Haunts Bosnian War Survivors. Available from: 
http://www.balkaninsight.com/en/article/study-ptsd-haunts-bosnian-war-survivors/1455/15. Accessed [20 
November, 2016] 
521 Interview 11b.  
522 Id. 
523 Id. I was similarly told in the Interview 16.  
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As the Social Welfare officials explained, confusion between the distributive justice model 

and the right to receive social entitlements and the corrective justice model deriving from the state 

positive obligation to recognize war victims injuries has resulted in lack of funds to provide 

development funds to economically destitute persons, physically disabled and persons with inborn 

disabilities and other categories such as single parents with children.524 This normative confusion 

between access to remedies and reparation law (corrective justice) and social protection 

(distributive justice model) has resulted in a mis-distribution of monetary resources.525   

For the economists I spoke to, Bosnian taxpayers’ money granted to social welfare does 

not help war-veterans participate in market economy and therefore is not the money well spent. 

Dejan further illustrates: 

The money is from all tax payers […] I think that this is not the best way to spend money, 
not disputing that these categories deserve…nobody has ever disputed that, but at the same 
time, it is disputable the way that this has been done so far. […] For example, in the USA 
these categories [war veterans] also have some sort of financial benefits, but they are small, 
they are relatively small, but on the other hand all other doors are open to them: education, 
improving skills, skills to seek employment, special health care services etc. What we have 
here [in Bosnia and Herzegovina] is not inclusion […], but those who suffered disability 
and have status of war veterans are told that they cannot work. 526 
 

Maja who is also an economist shares the view that allocating social protection checks would lower 

economic incentives to people who would be less likely to seek employment because they have 

benefits. She believes that money could be much “better spent” if invested in sustainable 

investment programs rather than social welfare.527 For this interviewee the ‘economically 

unproductive’ social welfare recipients experience restricted participation in post-war political 

process, but the size of their benefits would determine where they would rather live:   
If social benefits are more generous in FBH than in the RS, people would have less 
incentive to return to RS, particularly as this is the place where crimes were committed, 
and people would face a constant reminder of harms they endured there.528  

 

Even though international community has massively invested in post-war economic development 

through international aid programs, BH is still not a part of European Union. Recent study 
                                                
524 Ibid. 
525 Interview 11a. 
526 In particular Interview 15.  
527 Interview 16.  
528 Ibid. 
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published by a think-tank “Populari” shows that BH has more money than sense in terms of how 

to use it.529 The international donors and European Union have poured millions of euros to erase 

physical signs of the 1992-1996 war, when the last concentration camps were dismantled, and 

encourage BH succession into the EU. Yet, some argue that BH was never as far from the E.U as 

it is now.530 Despite the abundance of money circulating freely through BH, the majority of people 

understand money as the object of desire as money is scarce. Instead, credit has become readily 

available. The external debt currently owed to IMF is five billion Euros and BH public debt in 

2011 has been 5 million Euros.531 The IMF funds drive the course of post-war economic recovery, 

but the loan of $1.6 billion is conditioned with the reduction of the State expenditures, particularly 

the funds for social protection that also finances programs for assisting war victims. The state and 

entity pension funds and budget financing entitlements for war veterans and civilian victims of 

war, are to be reduced to the maximum of twenty per cent. Yet, without reparation fund to cover 

the gap, reducing social protection would have the most profound impact on vulnerable and 

marginalized groups. 

 In essence, the IMF post-war recovery disbursements (for three months each) are 

transferred only after the careful reviews of the government reform progress. The attempt to reduce 

social protection fund to meet the requirements have resulted with the sets of public 

demonstrations that turned violent in 2010. War veterans have fiercely opposed reduction of funds 

and instead demanded recognition and better protection under the law. There is unequal 

distribution of wealth and class inequality is evident. Politically, the state is torn from within: the 

two political ethnic entities represent two different political and governing fronts, one leans 

towards east-communist block and the other one prefers western free market model. RS embraces 

political ties with Russia, whereas FBH seeks to join the European Union. While FBH seeks for 

stronger government, the RS seeks the state dissolution.532 Both entities have experienced a rise 

of the new oligarchies.  

 For the economists I interviewed, the primary concern is the European Union integration. 

Namely, development, economy building and investment through free market policies. In the 
                                                
529 Think Tank Populari, "More Money Than Sense in BiH,"  (2013). 
530 "EU Warns of 'Stalemate' in Bosnia,"  http://www.euractiv.com/enlargement/eu-warns-stalemate-bosnia/article-
176630. [Accessed 23 October 2015] 
531 Bosnia and Herzegovina Ministry of Finance and Treasury, "Informacije O Stanju Javne Zaduzenosti Bosne I 
Herzegovine Na Dan 31.12.2011. Godine,"  (2012). (Information on public debt of Bosnia and Herzegovina on the 
day of 31 December 2011) 
532 The RS political leadership frequently brings up claims for self-determination and independence. Available from: 
http://www.globalsecurity.org/military/world/europe/ba-republika-srpska.htm  [Accessed 30 July 2016] 
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existing political climate, BH citizens’ rights are understood and safeguarded on the collective 

basis. To grasp the essential meaning of reparation, one of the interviewees explained that funds 

are required to pay for medical care. Funds for these services are unavailable: 
Some form of rehabilitation is available and some therapy programs [are there] through 
NGOs [but that does not meet the need…]. Living with disability requires one to depend 
on the State budget or the entity and whether they would provide funds for the services, 
but their budgets keep shrinking. These people cannot ensure basic means for a normal life. 
Some people get 100 BAM [little over 80 dollars] per month, and they have serious 
disability levels. 533  

 

As the previous Chapter have shown, property restitution strategies have limited individuals’ 

capabilities to exercise property restitution rights.534 Due to limited rehabilitation programs and 

mounting need for medical care, there is shortage of psychosocial services and inadequate 

healthcare. However, needs for rehabilitation services of aging victims are growing. Lack of state 

provided social security and employment opportunities has resulted in economic hardship. Slow 

criminal justice and ineffective war crimes prosecution, has resulted in a collectively shared sense 

of impunity.  

 In addition to limited reach of criminal justice, externally stimulated institutional state 

restructuring conducive to free market economy often conflicts with the internally led nation-

building processes.535 Whereas the international, actors actively work on transforming Bosnia and 

Herzegovina to bring it closer to the European Union, open the state borders to encourage travel, 

technological and business development, financial exchanges and exchange of ideas, the very same 

process diminishes the state authority.536 The fragmentation that shrinks citizenship and splits 

national citizenship into ethnic membership, also restricts state’s ability to effectively meet its 

international human rights obligations towards the citizens. 

                                                
533 Alma Begicevic, Interview 10 (2013h), Audio.  
534 Post-war transitional justice efforts under the DPA have included property law changes, transferring socially owned 
property to private ownership. Massive international funds were poured into rebuilding burned and destroyed houses 
in Bosnia and Herzegovina; however, many returnees speak of inadequacy of those programs and absence of principle 
the status quo ante in restitution. The way money is handled in this process is also questioned. Many share the view 
that politicians misused funds allocated to BH for property restitution purpose and many Bosnians feel discriminated 
as Bosniacs in RS.   
535 Michael Pugh, 'Postwar Political Economy in Bosnia and Herzegovina: The Spoils of Peace' (2002) 8 Global 
Governance 467. See also Populari report on relationship between EU and BiH and economic integration processes. 
Populari, "More Money Than Sense in BiH." 
536 Ibid. 
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 The internal process of cementing local, ethno-religious and territorial identities through 

national policies has continued since the DPA that brought peace and changed political and judicial 

regulatory structures that currently lack internal control checks, evaluations and procedural 

oversights, but the ICTY and criminal trials that provided larger historic narrative tying 

individuals’ acts to war crimes, crimes against humanity and genocide.537 The new political system 

has introduced the idea of free market as the source of identity and collective belonging to global 

village where money is a tool of social communication. However, because of lack of institutional 

responsibility for economic crimes, as John Eichlin reminds us, systematically perpetrated 

economic crimes are not accounted for.538   

 In this new Bosnia and Herzegovina, people are understood through their economic roles 

in the society. Post-welfare, post-industrial state restructuring driven by the international 

peacemakers (IPC) who oversee the implementation of the DPA treaty resulted in political and 

legislative power being in the hands of entity politicians who represent their own ethno-territorial 

agenda and give meaning to individual rights through collective, ethno-territorially defined 

membership.539 Labor removal from the state to a place where it is cheaper, less assertive, less 

taxed, more feminized, less protected by states and unions has brought citizens’ replacement at the 

hands of nonhuman or “nonstandard” means of manufacturing has resulted in legacy of irregular 

menial “workfare,” with relatively insecure, transient and gain-less occupation.540 Hence, the 

paradox. In many Western neoliberal economies, amidst stark deindustrialization, there is also 

joblessness.   

 Human Rights and Rule of Law are widely promoted concepts in the post-conflict peace 

building missions.541 Property rights, at the core of a neoliberal system ‘encompass law, economy, 

state, politics, science and culture” are carrying sociological relevance.542 Wealth is, in opposite to 

the principles of Keynesian welfare states’ economies where labor collectivism and centralized 
                                                
537 Kirsten  Campbell, "The Laws of Memory:The ICTY, the Archive, and Transitional Justice," Social & Legal 
Studies 22, no. 2 (2012). 
538Cited in John Eichlin, 'Undercutting the Political Economy of Conflict in Bosnia and Herzegovina: A Transitional 
Justice Approach to Prosecuting Systemic Economic Crimes' (2010) 48 Columbia Journal of Transitional Law 353. 
539 Chapter five further explains the BH constitutional framework established by the Dayton Peace Agreement. 
540 See more specifically, Comaroff and Comaroff, Supra note 57, p. 295. 
541 John Gray, 'The Neoliberal State: Neoliberalism Has Delivered Not a Small State, but a Bloated Market State in 
Which Government Interfere', The New Statesman 7 January 2010.  Available from: 
http://www.newstatesman.com/non-fiction/2010/01/neoliberal-state-market-social [Accessed 28 August 2016] 
542 Bruce G.Carruthers and Ariovich Laura, "The Sociology of Property Rights," Annual Review of Sociology 30, no. 
2004 (2004). p. 40.  
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economies planned around nationalized industries are the important state priorities, generated by 

control of services, the means of communication, and by the flow of finance capital, driven by the 

market relations, gambling and speculation. States ensure only a minimum level of citizens’ 

security against poverty, considering market as “the engine of social progress.”543 

 The international financial institutions promote ‘rule of law’ practices, but they do not 

adequately emphasize relationship between justice sector reform and human rights protection. 

Instead, development agencies promote legal empowerment while disadvantaged populations 

continue to lack control over their lives with the use of legal services. The balance between rule of 

law, development funding, legal empowerment and legal reform is far from perfect.544 In its 

seventeen years since the World Bank (WB) has established presence in BH about 70 large projects 

worth of $1.7 billion were implemented. WB is currently implementing 11 projects worth of $400 

million dollars supporting smaller businesses, health and social welfare sectors, few ecological 

projects; water supplies, management of wastewater and similar.545  The WB programs consisting 

of three key pillars mandated for improving economy include: 1) establishing conditions for 

employment and market competitiveness, 2), improving social inclusion by providing social 

support, adequate financial support and corresponding living conditions to the most vulnerable 

categories, 3) promoting ecologically sustainable development.  

The IMF mandated to guide BH post-war economy has awarded special distribution 

reserve fund for BH in the amount of SDR €169.10 million and in outstanding loans as stand-by 

arrangements in the amount of over €478.5 million. The external debt that BH owes to IMF is 5 

milliard Euros and BH public debt in 2011 has been €5 million.546 The IMF loan of $1.6 billion is 

conditioned with the reduction of State expenditures, particularly funds for social protection from 

which programs for assisting war victims are financed. The IMF disbursements, paid to the state 

in allotments on three months each, are transferred only after the government reforms’ made 

progress and satisfied requirements.  
                                                
543 C. Wesley  Michell, "The Role of Money in Economic Theory," American Economic Association 6, no. 1 (1916). 
446. 
544 This argument was made by Stephen Golub in Philip Alston and Mary  Robinson, eds., Human Rights and 
Development; Towards Mutual Reinforcement (New York: Oxford University Press, 2005). p.13 
545Interview 15.  
546 Ibid. 
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 The European Union has been the main trading partner to BH, with 63 per cent of imports 

and 73 per cent of exports.547 Bosnia and Herzegovina is the second largest receiver of remittance 

in the region with about 20 per cent of its total GDP coming from Bosnians who live abroad. The 

European Instrument for Pre-Accession funds (IPA) for BH state ‘transition’ projects, has in 2013 

awarded €47.26 million,548  but the release of funds has been conditioned by the implementation 

of legal reforms, per order of the European Court of Human Rights in the Sejdić, Finci case. 

Together with Croatia, Bosnia has the largest social welfare spending in the region and faced 

World Bank pressures to change this. Money claimed thorough courts is expected to communicate 

and measure marginalization and offer recognition for historic justice through a legitimized 

process that would also respond to violation of individual human rights. 

 

4. Neoliberal Economic Reforms: Money and Victims’ Recognition 
  

Transition is often linked to growing class inequality and as Mary Robinson wrote 

reflecting on the Human Development Report of 2000, Human Rights and Human Development 

work commonly run on parallel track and they continue to have divergent strategies of action.549 

While economists, social scientist and policy makers maintain their focus on development, 

lawyers, political scientists and philosophers’ focus on the norms and state obligation to establish 

accountability and fulfill the human rights duties.  

In the interviews with two economists and one department of justice representative, I have 

observed focus on state development, the European Union. Victims’ pursuit of mass litigation is 

understood as a process that can hinder economic and political transition.550 The future 

development through science, employment and innovative research is the priority and war victims’ 

insistence to reopen past needs to stop. Dejan says he is tired of war narratives and peoples 

persistence to make sense of the war. He further explains:   
I hope that one day these [war] themes will stop dominating public discussions. For that to 
occur a piece of that cake we call budget, should be left for some sort of productive 

                                                
547 See also the BH Parliament Report 2014. Available from: 
https://www.parlament.ba/sadrzaj/ostali_akti/izvjestaji/default.aspx?id=56477&langTag=bs-BA&pril=b [Accessed 
30 July 2016] 
548 See the European Union Report titled: "Eu-Bih: After the 3rd Round of High Level Dialogue on Accession 
Process," Europa.eu, http://europa.eu/rapid/press-release_MEMO-13-874_en.htm. [Accessed 30 July 2016] 
549 See M. Robinson in Alston and Robinson, eds., Human Rights and Development; Towards Mutual 
Reinforcement. p. 36 
550 Indeed, their views echo the European Union accession policy where transition is primarily focused on institution 
building: https://ec.europa.eu/neighbourhood-enlargement/instruments/funding-by-country/bosnia-herzegovina_en 
[Accessed 1 April 2018] 
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investments that do not exist at this time. Now, if you tell me that there is additional pressure 
on the budget, […] there will be no sources left for development, what it very dangerous 
because very little is spent on investment and projects that could open new values, create 
new employment opportunities etc. Unacceptably little has been invested in research and 
development projects, we [in BH] are probably negative champions in Europe on that. 
Almost nothing is invested in research on development, but again, Bosnia is not the only one 
bad example of that, but less and less will be allocated, simply because it will be considered 
that this is something that is not a priority, because everything else will become priority. 
Considering long-term impact [of such policies] the society and economy of BH will become 
uncompetitive in comparison to our neighbors and tomorrow that will be European Union 
etc.551 

 

Dejan spoke at great length about transition and challenges that victims’ reparation suits might 

bring to the economy and Maja separately reiterated that the best state policies would aim at 

development, for an economically sustainable state would produce productive citizens.552 After 

about one hour of conversation mostly focused on how the state can heal through economic 

progress, Dejan reached a critical conclusion that it is also possible that poor redistribution politics 

could bring more injustice and poverty to its people. He explains:  
[…] There is more poverty now, and it is possible that people within some of [these 
categories] would become extremely poor, [without benefits]. There is unemployment. […] 
So, this is possible.553   

 
He reflected upon the structural changes that came with transition and added that: 

 
Unfortunately, we live in a place where society cannot take care of everybody; it can take 
care of the most vulnerable and that should be [priority] in this country. Tensions about this 
are there. What we do is stimulate processes to better direct social funds according to the 
needs and not rights. Such approach is meant to encourage people seek employment, to 
ensure that the opportunities of improving skills are there, education, re-qualification, 
specialization. This is a dynamic process and it allows for social integration of people; that 
somebody gives them a couple of hounded marks, or thousands marks monthly to way tries 
buy peace in a society but increasing risk for the next generations. There is dependency 
syndrome here. People wait that somebody else resolves their troubles and gives them a 
solution…554 

 

Connecting the post-conflict structural and normative changes to peoples’ lack of agency to 

navigate a place in the new economy led to Dejan’s recognition that in such a system, perhaps 

class inequality is expected: 
                                                
551 Interview 15.  
552 Interview 16.  
553 Ibid. 
554 Interview 11b.  
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[When] society transitions some people become rich rather quickly. This society is in a 
transition in every way. People are now expected to pay for every ‘extra’ service. They 
would be paying doctors’ visits…. According to our conversation with hundreds of 
entrepreneurs […] the state can address this in two ways: a) it can declare public debt to 
meet its responsibilities and deepen the fiscal deficit, budget deficit, or b) it can attempt to 
create a sustainable, fair social protection system that will only target the most vulnerable. 
In our opinion, the choice is simple. […] State budget is at this time already overstrained, 
even without those expenses. It is essential to determine how to improve the social 
protection system in order to change collective consciousness. How could we become an 
entrepreneurial society and prosper to lesser transitional post-war society etc. Can we stop 
being a post-war society?555 

 

Whereas economists spoke of Bosnian social protection system as a financial burden to 

development that the state will feel strongly as it will result in what they call the “inflation of 

rights,”556 the question of war reparation is interpreted in relation to the capitalist, entrepreneurial 

values expected to result in economic prosperity.557 There was little exploration as to why 

inequality should be studied, how the state could better understand position of a large vulnerable 

population that experienced the worst forms of abuse yet is expected to be independent and able 

to participate in free market economy in the aftermath of a conflict or a war. How can Bosnia and 

Herzegovina stimulate social cohesion and economic integration so vulnerable groups could 

rehabilitate and become politically engaged and also economically and socially productive? How 

could transitional economy programs include war victims into the state rebuilding processes 

through active political participation and encourage community development and local growth, 

essential for longer-term economic, social and cultural stability of both the state and the people?  

Many of these questions are still unanswered and the Ministry of Human Rights and 

Refugees of Bosnia and Herzegovina has reported to the UN Human Rights Committee some of 

these challenges that BH still faces.558 Because of lack of entity laws to provide medical and 
                                                
555  Interview 15.  
556 Interview 15. 
557 Studies on citizens’ inclusion in a changing, post-conflict economy do not answer the question of accountability 
and remedies for economic crimes. Eichin examined the consequence of criminalized war economy in BH suggesting 
that economic crimes and corruptions have not been the subject of the overall transitional policy. Eichlin proposes 
that under the umbrella of international criminal prosecution, transitional justice should also consider economic crimes 
as a part of humanitarian intervention and peace building. See John Eichlin, "Undercutting the Political Economy of 
Conflict in Bosnia and Herzegovina: A Transitional Justice Approach to Prosecuting Systemic Economic Crimes," 
Columbia Journal of Transnational Law 48, no. 2 (2010). pp. 395-397. 
558 CCPR/C/BH/3 The report states: “The BiH 2013-2016 Transitional Justice Strategy and the Action Plan for its 
implementation and the 2013-2016 BiH Draft Programme for Women Victims of War Rape, Sexual Abuse and Torture 
and Their Families have not been adopted yet because they have not been endorsed by all levels of government in 
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retirement benefits to war inmates who were subjected to torture, monetary reparation is expected 

to fill the gap and provide a tool to acknowledge and remedy this marginalization.559 In the 

interview with the Assistant Minister for Human Rights and Refugees of Bosnia and Herzegovina 

I was told that victims’ narratives are a reflection of their social position as a group in a state that 

is stuck in a perpetual state of transitioning.  She illustrates:  

I think there is consensus that we are in a transition. Everybody says that, and everybody 
behaves that way. Everything feels temporary. We are in some process of fragmentation 
and unification, depending on how one looks at it. While some would prefer to separate, 
others would prefer to unite. The reality of being human is that you cannot force somebody 
be with you if they do not want that. The same works for the other way around. You cannot 
be forced to be with somebody unless you want to… We have to talk about these things, 
because the challenges we face are real. Nevertheless, an invisible hand (i.e. international 
community, opa.) makes you unable to act and decide on your own. Yet, you have to go 
on. Well, we have been unable to act and decide on our own for quite some time now.560 
 

Lack of agency and war victims’ inability to recover from trauma as the state no longer 

provides basic resources for subsidized universal healthcare, rehabilitation, education and 

employment services, and results in citizens’ further marginalization. Even though many have 

not yet recovered from war trauma, there is a sense that being unproductive will destroy 

victims as citizens. The Ministry of Justice’s Human Rights official explains: “If you want to 

destroy someone, just let him or her do nothing.”561 Being economically productive is 

essential component of individuals’ freedom and social participation that reaffirms their 

personal worth.    

 The European Union has recognized the significance of social protection and stated that 

Bosnia and Herzegovina should ensure employment opportunities particularly for youth, as the 

World Bank has reported brain drain in BH has continued over the years.562 Additional requirement 
                                                
BiH.” Moreover, “In connection with the resolution of the issue of adequate compensation to families of missing 
persons, we are informing you that, on a proposal by the Ministry for Human Rights and Refugees, an initiative was 
taken by the Council of Ministers to start drafting the Law on the Rights of Victims of Torture of Bosnia and 
Herzegovina, which would be a better way to resolve the issue of compensation for all victims of torture in BiH. It is 
envisaged that the Law should be sent to the Parliament for adoption in mid-2016. Available at: 
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=21385&LangID=E [Accessed 29 
December 2017] 
559 Interview 3.  
560 Interview 10. 
561 Moreover, as Sen argues, people experience deprivations when they are denied economic opportunities and support 
that can result in favorable consequences that markets offer. p. 26. 
562 See also World bank report showing 23.9% emigration rate amongst people with tertiary education: 
http://siteresources.worldbank.org/INTPROSPECTS/Resources/334934-1199807908806/Bosnia&Herzegovina.pdf 
[Accessed 1 April, 2018]  
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has been that BH government should include ‘civil society’ into the EU succession talks as its 

active players.563  The questions of individuals’ rights to war related non-pecuniary damages 

becomes significant only due to victims’ associations political pressure through judicial institution.  

 Framing reparation as redistribution of social programs to reduce poverty indeed fails to 

respond to the individuals need for personal and collective, societal recognition for past crimes. 

Economic distribution measures, packaged as economic, social and cultural rights-based system 

are not defined as legal remedy for personal injuries and war time damages. For Dejan, confusion 

between reparation as rights and needs based has caused a conundrum impossible to solve: 

Inflation of these rights […] so rights are given to categories that should not be receiving 
monetary contributions; sizable amounts are dedicated for these programs. Big number of 
people receives these benefits, on one hand we have war veterans who are covered and 
always ask for more and it is not disputable that they should be receiving but on the other 
hand, the entire cake was given to war veterans and we have left all others on the 
margins.564 

 

Even though financial assistance distributed through social welfare checks is so small that it could 

barely cover a week-worth of groceries there is a view that social benefits could make war victims 

“financially needy,” and lose incentive for seeking employment and for being financially 

independent.565 Dejan further explains:  

Those people are not integrated in society… they do not participate in economy. […] They 
are partially financially secured, but as members of society, they are totally marginalized 
and frustrated. Absolutely wrong policy! This was not the policy of their social inclusion, 
but quite the opposite, their exclusion [from the market economy].566 

 

In a political climate where in one political entity war veterans receive entitlements for their service 

but in the other one might be considered the enemies of the regime these social entitlements have 

many disadvantages. About eighty per cent of torture victims, including victims of rape as the 

weapon of war cannot easily access any entitlements and as result may not have any income or 

healthcare benefits.   

 
                                                
563 The question of purpose and meaning of civil society has been largely debated in Bosnia and Herzegovina. There 
are views that internationally funded NGOs do not do much for the society: 12,000 non-for-profit organizations are 
accused of spending millions of Bosnian marks to benefit their own members and fund their program. Available in 
Bosnian language from: http://www.klix.ba/vijesti/bih/na-teritoriji-bih-postoji-vise-od-12-000-nevladinih-
organizacija-i-udruzenja/150219092 [Accessed 28 August 2016] 
564 Id.  
565 Id. 
566 Id. 
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5. Conclusion  
 

This Chapter has shown how post-war social reconstruction, through failing to 

recognize war victims and offering no reparation to remedy their status, has left them in a 

marginalized position. With the westernization of state institutions and dismantling of the welfare-

state, with growing class inequality, there has been amplification of victims’ need for recognition. 

The Chapter has shown how state officials understand macro level processes that changed society 

and restricted political space and individuals’ capabilities to independently claim rights and access 

remedies. Their views illustrate the changing dynamics between human vulnerability and the 

precarious character of social institutions.567 What the Chapter has shown supports what 

sociologists have argued: that money as a representation of social life embodies and signifies 

people’s relationships in a capitalist society based on inequality and power. Social production of 

money, as a measure of value and credit, offers the promise to pay. However, in any given society 

this promise is ranked hierarchically and a social significance of money is thus the manifestation 

of the ongoing power struggles and political relationships in relation to those who guarantee “the 

validity of money” and those who are the users of money.568 Neoliberal norms contest the 

relevance of society and much like victims’ rights movements show, individuals find strength from 

law as an authoritative discourse that legitimates discourses available for use in other political 

contexts. Victims’ rights claims legitimate the broader denial of society ascending neoliberal 

economic policies.569 While social restructuring has brought the State closer towards regional 

Balkan, EU and global market integration, it drifted it farther from its citizens. The individuals’ 

relation with law and their understanding of money as an institution has subsequently changed.  

The following Chapter will further examine the relationship between individuals and law 

and show that by courting justice and utilizing a western concept of legal liberalism, victims who 

have developed legal consciousness and learned law, legitimize it by becoming legal subjects. As 

they claim right to remedy, they pressure the state to recognize that injustice can be recognized 

and remedied by being paid for.  

 

 
                                                
567 Turner, p. 508. 
568 Geoffrey Ingham, The Nature of Money (Cambridge, UK: Polity Press Ltd, 2004). p. 54 (Citing Schmitt 
1975:106). 
569 See more generally Raphael  Ginsberg, "Mighty Crime Victims: Victims' Rights and Neoliberalism in the 
American Conjuncture," Cultural Studies, 28, no. 5-6 (2014). 
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VII. Courts as the Site of Social and Political Struggle 
 

Civil code and the procedure are a central component of victims’ mobilizing that embody 

a power struggle between victims, the global and international community and the government(s) 

in Bosnia and Herzegovina. This Chapter examines how Bosnian victims approach the courts 

nationally to seek justice and then it examines how the judges approach victims as plaintiffs. The 

Chapter shows that civil law procedure can both deepen vulnerabilities and also restore agency by 

proving a platform to recognize the impact of war crime injuries on individuals within a 

community. The data consisting of the non-participatory observations, interviews with victims, 

victims’ leaders, lawyers, legal advisors and the judges, maps the tension between transitional 

justice that focuses on criminal law, and state-building and victims who independently reimagine 

the purpose of civil courts and  use and it to fill gaps in justice. Drawing the non-participatory 

observation data, the Chapter first shows that courts because they are not the part of transitional 

justice machinery, lack resources and are unequipped to use correct administrative procedural 

guidelines and parameters to measure injuries and sensibly process these claims. The Chapter next 

shows that victims expect of civil law and monetary reparation to address the limited reach of 

international criminal justice and establish institutional liabilities for war time abuses. As the 

judges attempt to expand the boundaries of the ordinary civil law using international human rights 

law to reimagine it, how the public in turn sees mass litigation as a tool to serve a wrong political 

aim that can injure state sovereignty.  

The Chapter concludes by showing the tension between victims’ vulnerability and victims’ 

agency in a participatory process. Even though using courts to claim war reparation is not easy nor 

is it encouraged, in BH civil courts have emerged as the main places of social and political struggle 

to revisit past injuries and re-evaluate collective losses.  

 

1. Civil Law as the Place of Vulnerabilities 
 

During the field study for this project, I observed two, half-day civil hearings in Sarajevo where 

four plaintiffs would give a deposition as independent claimants privately seeking compensatory 

damages.  What I witnessed, and the lawyers confirmed is a routine procedure, is the courts’ 

substantial and procedural inability to handle the presence of war plaintiffs. Courtrooms lacked 

stenographers who usually use a shorthand method of recorded speech to transform it into a coded, 

written form, without causing interruptions to court proceedings. Instead, the court either uses 
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audio recordings or a typist who transcribes court hearings during the hearing process.570 Because 

judges believe that transcribing would prolong the process, they usually utilize court typists for 

drafting a verbatim transcript during the hearings. As I watched the transcript being written before 

my eyes, I witnessed how civil depositions transform into a spectacle of transcribing. The judge, 

state attorneys and legal-counsel would all follow how the script is being written. They would gaze 

at their computer monitors, and the judge would interrupt plaintiffs, sometimes in the middle of 

their sentence, asking them to slow down, to repeat or rephrase their thought in a concise meaner, 

so that errors in the script can be immediately corrected.571  Such a process shifted the focus from 

plaintiffs to court administrators and resulted in silencing victims as they became secondary to the 

process where transcript writing is a priority.  

The absence of attentive listening to reassure victims that their very personal and traumatic 

human accounts would be acknowledged raises the question of why do victims willingly subject 

themselves to such a disempowering process. Nedžla, the legal counsel representing the largest 

number of war inmates in civil procedure clarifies that many victims indeed need acknowledgment 

and courts generally provide that arena:  
These people have the urge to speak before the court about what happened to them. They 
offer the facts, but much too often they are asked why they were there [in war camp], why 
did they not do such and such [in order to have prevented being victimized], and this really 
depresses them even more…  572 
 

Yet, in the view of another respondent, courts fail to provide sense of trust and satisfaction:  

[…] Our clients, 90 per cent of them [who have submitted claims], do not believe that they 
will ever receive money; [or any type of] material compensation from the state or entity. 
They seek some sort of satisfaction. Believe me, when it has to do with the court practice 
and determination of facts… still… we are uncertain that we will succeed… in getting 
something…In other words [we wish the courts would], determine who is a victim, who is 
guilty, establish causes […] and that, any right that subsequently gets determined [as the 
result] would be a bonus, in case that the rights get determined… even though this process 
goes with great difficulties.573  

 

Although there is trust in law, there is distrust in institutions. Courts are expected to legitimize 

facts and establish a historic record by reinstating liabilities, (ideally proportionate to the injuries) 
                                                
570 Civil Court, Sarajevo. Observation notes: Transcript for the Court Hearing Session 1 Courtroom 7, 23 June 2013 
and Session 2, July 3, 2013. 
571 Ibid. 
572 Interview 4.  
573 Interview 3.  



 
 

190 

and judges are in turn expected to issue civil judgments that would recognize rights violated and 

offer satisfaction, but trust that plaintiffs would receive the indemnity money is not always there.  

Nedžla explains that the plaintiffs she represents often give astounding testimonies of how, 

in the freezing cold they slept on the bare floor, forced to watch the murders of their children. 

Some had to perform sexual acts with their family members, then forced to mutilate them, cut off 

their sexual organs and eat them. Judges are stunned when hearing these testimonies.574 Sodomy 

and torture inflicted upon human beings are frequent subjects of these hearings, but civil courts 

are not the platforms where judges would be accustomed to hearing these types of testimonies. 

Judges find themselves hearing testimonies in a space that was not created to process such 

narratives, twenty years since the war. 

There are challenges the courts face when addressing mass harms. Roht-Arriaza wrote 

about the difficulties criminal justice faces when recognizing and responding to crimes against the 

life of the community.575 Harms where victims were forced to kill, torture or in another way harm 

their family members, friends or neighbors, rupturing community cohesion, were seen in Rwanda, 

Guatemala, Sierra Leone, and in Bosnia and Herzegovina. Criminal law is powerless in 

establishing substantive accountability for such crimes. Verdeja, as he uses Honneth’s concept of 

symbolic misrecognition reminds us of Arendt’s writing on victims’ recognition citing that 

“recognizing targeted groups means bringing public attention to the fact that violations were not 

simply discrete ‘excesses’ but the result of planned strategies of repression (and occasional 

extermination) against designated ‘enemies.’ Victims who were subjected to perpetrator-defined 

group of ‘objective enemies experience the crimes contained a distinctly systematic element. 

Therefore, symbolic recognition of groups requires recognizing (a) the way strategies of repression 

targeted them as groups and (b) society and state’s obligation to meet the demands of groups to 

recognize their experiences and treat them as equal citizens. 576  

Twenty years after the war when the war crimes, crimes against humanity and genocide 

happened, victims’ testimonies appear before civil judges as far-fetched allegations, incredible and 

unreal. As I observed, the civil judges are unprepared to hear the plaintiffs’ testimonies. Mehmed 

(name changed) describes what he survived:  

                                                
574 Ibid. 
575 See above Naomi Roht-Arriaza Supra note 102.  
576 See also Hannah Arendt, Eichmann in Jerusalem: A Report on the Banality of Evil (UK: Penguin Books, 2006).  
Referred to in Ernesto Verdeja, "A Normative Theory of Reparations in Transitional Democracies," Metaphilosophy 
37, no. 3 (2006). p. 454.  
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We had to drink our own urine to survive. Nobody forced us, but we were dying of thirst, 
there was no water. It was month of July [in Herzegovina at that time temperature would 
go up to 50° C]. There were about 600-800 people placed in the small space in hangar. We 
would all go to the toilet in a bucket next to the hangar. There was no shaving, nor bathing. 
After a month, we all had long beards and hair full of lice. Detained persons were aged 14-
80. There were sick amongst us and there was no medical care. It was hard to watch them 
suffer.577  

 

He further explained that, in addition to being physically and emotionally abused, he and other 

Bosniac war camp survivors captured in a Croat-held camp called Heliodrom located in the 

southern part of Bosnia and Herzegovina, now in FBH entity, were both exposed to forced labor 

and terror as they were forced to dig trenches on the front lines. Mehmed provided testimony with 

details: “They would take us to Rotimlje, the front line near Buna/Dubrava, and we would have to 

dig trenches on the front line. We were exposed to cross fire.”578 The International Red Cross 

Committee registers detained persons during the war, and that document is required by the court 

to certify status of a war prisoner and torture survivor in the civil procedure. Even though the 

document is accepted as evidence, state and entity attorneys commonly challenge its authenticity, 

requiring forensic examination of authenticity of stamps and signatures. The judge decided to 

schedule a second hearing in six months.  

 Lack of the civil judges’ ability to sensibly respond to victims, delays in civil procedure 

and costs of participation are in Mehmed’s case particularly significant. He came from the United 

States and during the civil court hearing, Mehmed explained how he continues medical treatment 

for depression and insomnia. Both entities and the state attorneys have attempted to challenge his 

testimony by showing that because the plaintiff successfully holds a job in the U.S. and has 

established a family, he could not have had possibly been victim of torture. A torture victim, they 

argued, would be a completely broken person, unable to hold a job or maintain a family.579 The 

next hearing was scheduled in six months.  

Another man, whose hearing I have observed is now an elderly person who spoke of being 

beaten so much he constantly hears ringing in his ears. As the court was going to recess, the 

plaintiff had not left the room yet, and the judge turned to me as an acknowledged observer, and 
                                                
577 Non-participatory observation notes. Municipal Court Sarajevo. Courtroom 7, June 27, 2013. 
578 Ibid.  
579 Ibid. 
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said, “This is nothing, you should have heard the case of yesterday. There was a case of a pregnant 

woman that was so disturbing; she survived horrors.”580  

The judge clearly felt my presence and the need to share their perception of how disturbing 

some of the testimonies have been in the court. The process of both, the plaintiff’s narrating 

personal horrors and the judge’s listening to disturbing testimonies is heavy in two ways. The one 

who is remembering tries to articulate the memory of trauma and anticipate reactions, inevitably 

experiencing distress. On the other hand, the judge who is listening undergoes the task of 

processing these personal accounts while believing or disbelieving in order to assess the validity 

of information and ascertain the facts. In both processes, the one in which the plaintiffs narrate 

their personal problem and the other where the judge transforms the testimonies into a legal 

problem, there is an expectation of adequately considering past crimes in relation to the present.  

Entity and the state attorneys contest facts and challenge the evidence. They disagree on 

the legal basis for monetary reparation, arguing that there is a missing link between plaintiffs and 

respondents citing a lack of direct criminal responsibility. They also challenge the amount 

requested by their plaintiffs, arguing that it is too high, but then plaintiffs’ counsel object it is too 

low. In one such hearing that I observed, the RS State attorney made the following closing 

argument:  

[…] Not a single claimant who suffered injuries had established a direct link with the 
convicted persons cited by these above mentioned [ICTY] judgments, nor did the claimants 
criminally charge anyone else for crimes they allege and for subsequent liability for 
injuries. [Because] there is no direct link with the international criminal prosecution, we 
deem appropriate that this particular request for compensation has statutory limitations. We 
contest in writing both the legal basis for this request in its entirety, and the amount 
requested by claimant for the reparation. The final request of the RS attorney is that court 
rejects the civil lawsuit and asks the judge that the court fees should be paid by the claimant 
[…].581 

 

The BH State Attorney similarly reasons in agreement with the RS attorney, challenging the legal 

basis for civil lawsuit and arguing that the state’s liability cannot be established: pursuant to the 

Law of BH Defense, it was the RS who controlled the Army of Republika Srpska (Vojska 

Republike Srpske-VRS), and it was RS that was in charge of torture and detention camps during 

the period 1991-1996. The state attorney further argues, “Based on the law of BH armed forces, 
                                                
580 Id. 
581 Field notes on Non-Participatory Observations. Civil Court observations: Hearing session 2, July 3, 2013. 
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BH has no passive legitimacy in this case and henceforth the state is excluded from the 

responsibility...”582 The State argument goes that the Army did not have effective control over 

these territories as Bosnian Serbs occupied them at that time. Henceforth, it is the RS that should 

be liable. While the RS continues to deny liability for war time abuses, it also disputes facts that 

torture camps existed, that their purpose was to cause harm to claimants and that, as the result of 

captivity, most torture survivors suffer injuries and disability, resulting in consequences they feel 

today. The state contests responsibility arguing that camps were established under the Serb 

authority when the state did not have political and military control over the specific territories. 

Therefore, the responsibility and subsequent liability is theirs. 

 Jasmin, a war inmates’ association representative, explains that the point of litigation is 

establishing institutional liability; this is something criminal justice, being focused on individual 

responsibility, was unable to do: 

Normally, what a result from this project of litigation, through eventual judgments… is that 
we would show that individuals could not have done this…individually… and 
independently. The system created individuals…so the system…they were doing 
something… in somebodies’ name… so whether it is in the name of Chinese, Japanese, in 
the name of extra-terrestrial, or in the name of Republika Srpska, or… whoever… 
Therefore, they did this in somebody’s name ...Listen, to form a camp, to have 100, 200, 
500 or a thousand people, to systematically murder, rape, take out dead, and organize forced 
labor, murder people during forced labor… these things cannot be done by an individual 
or by a group of individuals. This had to be approved, I should say from above…583 
 

Using civil law to establish some type of understanding of the past, aims to address violations of 

rights, establish historic facts and restore honor and the dignity of dead and surviving victims as 

facts. 584 In doing so, victims who are now elderly, internally displaced or live abroad, in the 

countries where they established new citizenship on the basis of refugee status, face political 

pressures and procedural challenges in ensuring their equal participation and access to the courts 

in Bosnia and Herzegovina. The interviewee further explains: 

Lawyers did warn us that there have been certain provocations: State Attorney uses all 
means possible to make access to reparation impossible. But it all depends; in RS there are 
such things happening where courts would summon claimants but would not inform the 
legal counsel about scheduled hearing, even though procedure is clear—there should be no 
contact with the claimant, and the lawyer is authorized to act on his or her behalf. However, 

                                                
582 Ibid. 
583 Interview 3.  
584 Interview 8. The concept of institutional liability as requirement of justice is discussed in Alma Begicevic 
Institutional Aspects of Criminal Responsibility in Bosnia and Herzegovina (unpublished: University of Chicago, 
1999). 
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these cases have happened. This is intentional, so that the claimant would be summoned 
without his/her lawyer; sometimes we [from the Association] would be summoned too. 
This is a tactic to obstruct access to justice. There are major problems with the RS courts 
in this regard, but it all gets resolved slowly.585 
 

During the depositions, the RS attorneys would ask plaintiffs (parents who seek liabilities for 

murder of their children due to sniping and shelling during to siege of Sarajevo), very difficult 

questions demanding they produce evidence that cannot realistically be produced.  

 Fikret, another interviewee who lost child in the war explains: 

[They] ask [parents] whether at the time of murder of their child, an appointed forensic 
expert certified their death. During the war, this was not possible…there was an absolute 
chaos, and nobody would have thought, as hell was breaking loose, to go and search around 
for an expert witness [to record death in order to make evidence that will years later be 
admissible in the court]. In fact, that was not even possible. There was so many dead and 
so much going on that this was impossible.586 

 

 The war ended over twenty years ago, however there is still lack of clarity over what 

happened. The discussion is focused on how many accused were arrested and convicted from what 

ethnic group and is the number even to be considered fair, rather than on processing past and 

criminal responsibilities within the historic and political context in which these crimes occurred.587 

In addition, there is a need to assess who exactly is structurally, ideologically and personally 

responsible for executing crimes on such a large scale and what type of liability would be 

appropriate and acceptable to remedy such injuries inflicted upon Bosnian citizens. Observing 

court sessions shed light on the limitation of transitional justice practice and scholarship in 

considering civil courts as a platform to address past liability to establish rule of law and guide 

regime change. These resources have not been available to equip civil courts and train civil judges 

to correctly adopt ordinary civil law procedure to extraordinary claims. Instead, victims’ 

mobilizing for mass litigation has opened a discussion about a much larger political problem of 

litigation.  

 
2. Civil Law as a Means to Establish Liability for War Crimes 
 

                                                
585 Interview 3. 
586 Interview 1.  
587 See the article titled ‘Is this Justice; The Hague convicts 39 Serbs, 9 Croats and no Muslims.”  Available 
from:http://www.telegraf.rs/vesti/politika/425770-je-li-ovo-pravda-u-hagu-robija-39-srba-9-hrvata-i-4-albanca-i-
jedan-makedonac [Accessed 31 July 2016]  (translation is mine).  
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 Many Bosnians I spoke to told me they see international criminal law as a limited tool 

to provide victims’ satisfaction. A transitional justice focus on prosecution, criminal justice and 

rule of law is seen as a way to protect the rights of the accused through fair trial and in offering 

limited consideration for harms victims personally suffered. One of the interviewees who survived 

rape during the war explains that as perpetrators receive material resources to ensure procedural 

fairness, victims who testify feel they are lacking basic resources. International and national justice 

institutions have given perpetrators a public platform and much more public attention than to 

victims. The interviewee adds:  

More attention is given to war criminals than to victims. Hundred per cent more […] There 
is special consideration for a criminal’s financial and family status (whether he is indigent 
and has children). Some satisfaction is granted through national criminal convictions, as 
no matter how low sentences, they must fully be served here. There is no such a thing of 
serving two thirds of a sentence as have in The Hague. Local criminal sentences carry a 
level magnitude.588 

 
Even though the legacy of the ICTY as an ad hoc tribunal is generally evident in the scholarship 

that examines the development of international law and international diplomacy, ascertaining the 

role of criminal law in peace building, Bosnian victims see the tribunal doing little in recognizing 

victims’ need for remedies.589  

 Nicola Henry has pointed out the gap between the international criminal procedure’s 

promises of justice and the reality of how victims understand what justice is. As the international 

criminal judicial institutions offer hope for justice, wartime victims often find themselves alienated 

and excluded from any forms of justice.590 Christine Evans has echoed this, suggesting that 

scholarship offers little insight into victims’ experiences as witnesses in international criminal 

proceedings.591 International criminal procedure faces many challenges in recognizing war victims 

need for reparation. The political challenges that the ICTY has faced before the U.N. Security 

Council when seeking approval to establish a claims commission (discussed above in Chapter 

four) have resonated with the ICTY judges.  

                                                
588 Interview 7.   
589 See also Diane F. Orentlicher, "That Someone Guilty Be Punished; the Impact of the ICTY in Bosnia," in Open 
Society Justice Initiative International Center for Transitional Justice, ed. Open Society Institute (New York: Open 
Society Institute, 2010). Kutnjak Ivković and Hagan, "The Politics of Punishment and the Siege of Sarajevo: 
Toward a Conflict Theory of Perceived International (in)Justice." Law & Society Review Vol. 40, 2, 2006.  
590 Henry, Supra note 114.  
591 Evans, The Right to Reparation in International Law for Victims of Armed Conflict. p. 95 
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 In the interview with the current ICTY president judge Carmel A. Agius, I was explained 

that even though the ICTY procedural rule 106 can be activated to provide legal venues for victims’ 

reparation domestically, using this procedural venue is likely to be unfruitful. The judge explained 

that perpetrators are likely to hide money and property before coming to the ICTY in order to get 

free legal aid.592 Moreover, the ICTY registrar sometimes learns that huge sums of money are 

hidden or disposed of in a fraudulent manner by the accused before coming to the ICTY or during 

their pre-trial detention.593 The judge recalls: 

In one case I remember for example a case when divorce was faked… faked separation, he 
gave everything to his wife by divorce settlement so that the transfer was made in the wife’s 
name and he was left with nothing.594    
 

The ICTY limitation of providing victims’ reparation is felt locally. Nedžla explained the absence 

of procedural link between the ICTY and Bosnian lawyers and the judiciary is evident in the 

significant spatial, language and temporal divide. The international tribunal is located in The 

Netherlands and places of crime are in Bosnia and Herzegovina.595 Some ICTY judgments are over 

18,000 pages long. It would take years to translate them from English and French into local 

languages. Additional time is needed to distribute records to local courts and lawyers ICTY 

personnel many years.596 Instead, to draft civil depositions based on the ICTY judgments, Nedžla 

explains local lawyers use unofficial electronic judgments, downloaded from the tribunal’s 

website.597  

 When speaking to the ICTY representatives about this, I was told that growing pressure 

for victims’ reparation has resulted the ICTY’s consideration of a trust fund or a program that 

would be self-financed regionally through national contributions and through some international 

contributions. Such a mechanism would resemble the ICC’s Trust Fund, and would function as a 

separate administrative body, attached to the ICTY. In the interviews, I was told that the ICTY 

officials commissioned the International Organization for Migration’s (IOM) to conduct the 

assessment for establishing individual national reparation mechanisms, or, a joint regional 

reparation body to provide recompense to individuals from Bosnia and Herzegovina, Macedonia, 

                                                
592 Interview 23.  
593 Ibid. 
594 Id. 
595 Interview 4. 
596 Interview 22.  
597 Interview 4.  
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Kosovo, Croatia, Montenegro and Serbia. The IOM assessment is not fully clear on whether such 

mechanisms would particularly recognize Bosnian victims’ suffering, or would it provide a blanket 

approach to all individuals who come from the states of former Yugoslavia.598 The question of how 

reparation would be financed has not been fully answered. Would reparation be financed using a 

distribution justice model to relieve victims’ poverty, or from the point of reparative justice to 

correct wrongs and remedy rights violated? 

 
2. 1. Lack of Criminal Responsibility before Local Courts 

 

 An interviewee who searches for those responsible in murdering his mother explains that 

international criminal justice does not provide justice for victims but at the same time the criminal 

justice in Bosnia and Herzegovina is slow. Because the state does not support investigation, he has 

conducted investigation personally. He collected the evidence and inquired with the prosecution, 

only to learn that no progress has been made. The interviewee believes that justice advantages 

perpetrators:  

They arrest a war criminal, put him on a trial, prosecute him, he gets ten years for murder 
of multiple number of people, serves two thirds of the sentence and is released. That is 
what happens. Stanković is serving sentence in the town where he committed crimes [now 
under RS administration] in Foča. He then escapes from the prison and is still at large.599   

 

The sense of criminal justice’s moral failure translates from the ICTY locally. 600  Another person 

explains that prosecution is slow and therefore maintains status quo and amnesty for the 

responsible Serbs:  

The district court in East Sarajevo [op. Serb governed] covering 14 municipalities where 
war crimes were committed, only decided on 3-4 cases. The court was formed in 2003… 
So now you can imagine […] it will take 7 years for very delicate cases, 15 for delicate, 
the court would need thousands of years to prosecute war criminals…Who will they 
prosecute when all victims die and there are no surviving witnesses? Sometimes I think 
this is de facto a total amnesty, [nobody wants to call its name]. The approach is such that 
it is much better to be a war criminal then a victim. I occasionally get disappointed thinking 

                                                
598 The proposal for a future reparation body is put forward in the report written by Peter  Van der Auweraert with the 
collaboration of Igor Cvetkovski, "Reparations for Wartime Victims in the Former Yugoslavia: In Search of the Way 
Forward," ed. Property and Reparations Division Department for Operations and Emergencies Land (Geneva, 
Switzerland: International Organization for Migration, 2013). 
599 Interview 13.  
600 See also the realpolitik view of the ICTY, understood as “yet another monument of the international community’s 
moral failure.” Payam Akhavan, "The Yugoslav Tribunal at a Crossroads: The Dayton Peace Agreement and Beyond." 
Human Rights Quarterly. Vol.18. 2. May 1996. p. 268. 
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why should I even bother testifying, but [then I realize] that I would only help impunity if 
I don’t. This is what hurts the most.601  

 

The interviewee describes the agony which victims face as they are uncertain of how they can best 

make a use of the current law to bring responsibility to justice. When they testify as witnesses in 

criminal trials, victims receive very little legal guidance about their rights in the civil procedure. 

The interviewee explains:  

Victims wonder should they ask [for compensation] from those organs that provided 
employment to the perpetrator, or from him directly. Now, why would anybody ask for 
reparation from him directly when we know he would say he is a low-income person? But 
nobody checks their finances: many of these perpetrators have bakeries, meat shops, 
apartments, but we pay for them as tax- payers. Ironically, some of my money goes towards 
financing their lawyers.602 

 

Many men and women who are war rape victims lack legal consciousness in comparison to war 

inmates who identify as political prisoners. Rape victims suffer additional vulnerabilities to the 

sexual nature of crimes suffered and the social stigma that comes with sexual violence and often 

lack the financial resources to submit claims because they are less likely to seek assistance based 

on the war status of rape victim. Thus, the entire civil law procedure through which victims are to 

seek indemnities becomes complicated. The interviewee explains that criminal justice procedure 

is more straightforward, but even though the same names are repeatedly mentioned in different 

criminal procedures, no arrest warrants are issued:  
Names are being reportedly mentioned in criminal procedure, but they are still at large. 
Some of these names include people who hold influential public positions: they work in 
courts, schools, municipalities, police, what causes even bigger problem. And how would 
people have trust in that institution when a person, who is perhaps responsible for murder 
[of their family member] is employed there…works there and has [political] influence? … 
Before we felt there was possibly a positive trend [in criminal justice], as some things had 
been resolved, but since 2006, there were many disappointments. So now, it is increasingly 
difficult for people to return [to their original homes] but even when they do return, it is 
very hard to begin some sort of normal life.603   

  

The expectation that the state would ensure reparation through criminal justice and offer 

satisfaction as accountability, retribution, and swift sentences results in disappointment as criminal 
                                                
601 Interview 7.  
602 Ibid. 
603 Id.  
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justice has been slow both internationally and domestically. The consequence is that civil processes 

linked to prosecution would also be slow.  

 In the Article 193, paragraph 17 of the Bosnian criminal code procedure provides civil 

venues for the injured parties to seek damages from the criminally responsible persons. Private 

civil procedure can be initiated either during criminal procedure or after the conviction is issued. 

However, when I spoke to the criminal judge from the Court of Bosnia and Herzegovina—War 

Crimes Chamber, he explained to me that this rarely happens, as the procedural link cumbersome 

to use as the process would require them to identify all persons eligible to receive reparation from 

the convicted perpetrator considering the large population of Bosnian citizens who resettled all 

over the world. This all happens while the convicted person is unable to pay meaningful reparation. 

More importantly, perpetrators are old and do not have finances.604 Many of them receive free 

legal aid to guide them in criminal procedure.  The criminal judge explained that procedural 

possibility to use civil law and inheritance law to allow for the victims of international criminal 

law and their surviving families obtain compensation, but in practice does not work. The courts 

are reluctant to use this procedural link between criminal and civil law procedure as a way to 

provide access to victims’ reparation.  

Criminal responsibility established through conviction and civil liability for injuries 

established through civil judgment go hand in hand, but the obligation to repair is judicially 

cognizable and enforceable under the authority of legal officials. However, there is no sanction for 

a breach of that duty. 605 Reparation as a legal remedy and a classic legal justification for imposing 

public liability for individuals’ damages aims at avoiding the chaos of individual and private 

revenge-seeking and “strengthen social order.”606 To do that, it is important to examine position 

of the most vulnerable groups. 607   

Fadil, a representative of the civilians besieged in Sarajevo during the war, observed that 

elderly persons are unclear about civil procedure, unaware of their basic rights, and calculate legal 

expenses against the time and money required to complete legal procedures. He describes a moral 

economy in how victims consider who would be liable and how much they would have to pay. 

After consideration, many are discouraged by probable delays and procedural complications. In 
                                                
604 Interview 17.   
605 Obligation to repair might be moral or legal or both. For a discussion on the philosophical foundation of civil and 
contract law, see N.D, "The Obligation of Reparation." Proceedings of the Aristotelian Society. New Series, Vol. 78. 
606 To do that, it is important to examine position of the most vulnerable groups. See Mari J. Matsuda, "Looking to the 
Bottom: Critical Legal Studies and Reparation " Harvard Civil Rights-Civil Liberties Law Review 22 (1987). 
607 Ibid. 
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considering how money could translate to time and emotional investment and whether claiming 

reparation it is worth the effort, elderly victims of war are discouraged: 

Whom do you sue, how, they ask? I explain…there was a suit against Serbia Montenegro, 
which fell through, but with the ICTY acquittals, it seems as if they all are saying it was 
not me. What is left now is RS. This is now the only way to communicate need for 
reparation as responsibility, it is the RS military, police and the organs, and they all did 
what they pleased. They [the ICTY] acquit… Perisic, he is not guilty… etc. However, we 
also have different cases; people ask if this would be too expensive for RS to pay. I say, 
God forbid, why do you care about it? Would it be too much etc.? What I am trying to say 
is that people are in some sort of confusion, state of mental fog, [some sort of ambiguity] 
about all this.608 

 
What moral economy shows is different kinds of calculations made between rights, money 

and politics. Bosnia and Herzegovina’s entities can agree on very little as a state.609 Effects of 

transitional justice practices failing to provide reparation can be examined by looking at how 

individuals understand themselves in changing Bosnia and Herzegovina. There, the free market 

economy has become a priority over victims’ justice and how they make use of civil law to seek 

remedies independently.  

Fadil thinks that every single Bosnian who survived the war should be able and willing to 

seek reparation for wartime injuries and money as a matter of justice.610  What Fadil describes is 

a generally shared expectation amongst Bosnians that monetary reparation as a tool of law should 

address the limitations of the criminal justice system. However, victims make their own personal 

and collective calculations to assess whether the procedure is worth their time, emotional effort 

and money they would spend in filing a clam. It is expected by many that civil law can legitimize 

all law, reinstate norms, and recognize war victims’ injuries by restoring justice and filling the gap 

created by the failures of criminal justice.   

 

2.2. Civil Courts as the Places to Reinstate Institutional Liability  
 

 Fikret explains that an apology alone does not mean anything. Truth, he says, is common 

knowledge, but what is needed is reparation and punishment for those who committed horrific 

                                                
608 Interview 8.   
609 There is little agreement on most state-policies and strategies between the entities, particularly whether BiH should 
join the EU. See also, “EU warns of ‘stalemate’ in Bosnia.” Available from: 
https://www.euractiv.com/section/enlargement/news/eu-warns-of-stalemate-in-bosnia/ [Accessed 28 August 2016] 
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crimes.611 He adds that sincere apology is meaningful only when other elements of justice are there 

too: individual criminal responsibility is expected to take a form of a criminal sentence, while 

institutional liability is expected to be established in monetary reparation. There are separate 

expectations from the two separate procedures.  

 As I was told by many war association representatives, war victims are not simply after 

money. This is evident as only two civil judgments on war compensation have been executed thus 

far.612 However, many victims feel sense of purpose in participating in the judicial process to 

establish some sort of liability and bring about a structural change.613  Because of the high litigation 

costs likely to occur as the result of mass litigation, victims hope the state would be willing 

negotiate with them. 614 

 Murat makes it clear that there is political and economic uncertainty in Bosnia and 

Herzegovina and despite peoples’ marginalized statuses, war victims are required to bargain the 

historic record and class and status position that came with transition. In his words transition has 

brought further marginalization that needs to be addressed: 

This is a part of the transition from one situation to the next…a move from one’ abnormal’ 
state of being to ‘the normal’…What we have today is a situation where a politician of 
certain ethnicity, nationality, from certain territory can make up the number of ‘his’ victims 
and publicly speak [making up the number of victims coming from his group] and as 
everybody starts struggling processing this,  the next [politician] would come forward and 
start imagining his many victims… […]615   
 

The interviewee rationalizes that through civil legal procedure, money in the hand of victims is 

‘hardened’ through the process. The interviewee explained how victims had to learn to play ‘the 

games of the free-market’ to be taken seriously and use personal and collective potential to 

instrumentalize money and negotiate access to court by lowering the fees and payments for legal 

representation. Bargaining with the authorities to make a place at the political table by accessing 

courts has first started with the lawyers. The interview describes how this process went:  

The problem [was] financial: to file a complaint with the court, a plaintiff was required to 
pay anywhere from 150-300 BAM (about 75-150 Euros). The additional funds were 
required to pay for legal counsel, court fees, court expertise etc. Each claim would therefore 
likely amount to about 1,500 BAM in total per person. [about 750 Euros] This is the amount 

                                                
611 Interview 1. 
612 As explained in the introduction, Smailagic and Pojskic judgments carry particular meaning. One case was executed 
in Banja Luka (Republika Srpska) and the other in Travnik (Federation of Bosnia and Herzegovina). I will explain 
both of these cases in more detail in Chapter 8. 
613 Interview 2b. 
614 ONASA, "Savez Logorasa BH Trazi Drzavni Zakon O Civilnim Zrtvama Rata," in Dnevni Avaz (Sarajevo: 2011). 
615 Interview 5.  
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most victims absolutely cannot pay; 80 per cent of victims do not have this kind of money. 
What we decided to do then is to take what we call a ‘holistic approach.’ We collectively 
accumulated certain funds so that we can participate and play the free marked game to 
negotiate the prices. I am sorry to say this, but reality is such… By the end of 2006 or 
beginning of 2007, we finally reached an agreement. We first lowered the lawyers’ fees 
that initially amounted to 300 BAM (about 150 Euros) per complaint. Next, we negotiated 
court submission fees; each court hearing would cost additional 1,000 BAM…We 
explained  the lawyers that we have about 50,000 victims [as association members] and 
that we know that about 80 per cent of them are going to file a civil lawsuit. This amounts 
to about 40,000 people. Then we reached an agreement with the lawyers on the payment 
of not more than 50 BAM per a claim.  Finally we agreed that the lawyers could charge 10 
per cent of the total amount awarded to the plaintiffs once the civil court order is 
successfully executed.616 

 

Victims who were cognizant that their judicial participation could potentially have serious 

financial implications for the state, used the idea of reparation money to first negotiate lawyer’s 

fees to participate in the legal process and then used civil law to claim personal injuries individually 

in order to negotiate administrative reparation program with the state. 617  To do that, Bosnians had 

to adopt neoliberal norms of bargaining and use money as a communication tool to gain visibility 

and translate losses and injuries into a political instrument by participating in a judicial procedure. 

This reflects new types of social relations where individual power is in number and courts are the 

places to use money as a tool to both participate and bargain.  

 The Serb judges initially rejected Bosnian claims based on the statutory limitation and that 

required talking another legal approach.618 One of the interviewee explains, the ICTY case law has 

clearly linked individual war crimes to institutions’ liabilities and “it was unreasonable that the 

courts would reject claims based on statutory limitations, as the principle does not apply in serious 

human rights cases.” What has been described is a level of legal consciousness and knowledge of 

law that equipped Bosnians in understanding and explaining fine nuances between criminal law, 

civil law, international customary law and human rights body of law. The interviewee further 

explains: 
I am not a lawyer, but […] the cases of Krajišnik and Biljana Plavšic show that war crimes 
were committed in thirty-seven municipalities and that the war camps were the places of 

                                                
616 Ibid. 
617 More generally on meaning of reparation money through historic and cultural lenses, see Gregoire Mallard, 'The 
Gift Revisited: Marcel Mauss on War, Debt, and the Politics of Reparations' (2011) 29 Sociological Theory 225. 
618Interview 19. Moreover, according to Article 160 of the UN Convention on the Non-Applicability of Statutory 
Limitations of War Crimes and Crimes against Humanity, and also the 1974 European Convention on the Non-
Applicability of Statutory Limitations of War Crimes and Crimes against Humanity, Statute of limitation does not 
apply to injuries borne out of War crimes and Crimes against Humanity. 
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forced deportation, murder […] It was established that Omarska camp was the place of 
torture: people were ill-treated and abused there […] About thirty convictions were issued 
[…]. So, if a person who survived detention in Omarska submits a civil claim for non-
pecuniary damages as a survivor of torture […] and claims being in detained there in the 
duration of two months and survived all sorts of torture…backed by Red Cross evidence 
that also confirmed that there were camps [...].619 

 

As Lia Kent has found in East Timor, criminal justice and local expectations of law do not always 

align.620 What is expected of civil procedure is to reinstate and sustain the facts; that the war camp 

Omarska was a place of torture and the place of torture and that the state and the RS entity are 

liable to those who can prove they were detained at this camp.  

 Three members of the BH association of war inmates told me that they have alone 

submitted over twenty-thousand claims and the war inmates association’s legal adviser (who is a 

war camp survivor himself), explains that the financial pressure on the state is intentional and that 

around 20,000 civil claims cases were submitted. The association number 55,000 members and 

the number of claims is expected to grow.  Citizens of all ethnicities have been mobilized to submit 

claims with the local branches of these associations including the RS Association of inmates, Croat 

Association and similar. The legal advisor reasons: […] “if all these claims do indeed come 

forward, they will certainly overwhelm the state of BH budget and it is unfortunate that the 

government representatives of the State and the entities do not recognize the advantage of 

administrative reparation over judicial.”621 In other words, judicial reparation is means to the end 

to negotiate administrative reparation and restoration of citizenship. 

 Jasmin and Senad have separately described that war inmates face particularly difficult 

position in the post-war Bosnian society as many do not have access to pension benefits and 

healthcare. In 2013, there were about 2,500 first instance civil court decisions mostly favoring 

plaintiffs, but the courts usually utilize revisions before making final decisions and there will be 

long delay before the final judgment is reached. To many interviewees, civil procedure brings hope 

that the state would recognize the consequences of litigation and opt for administrative measures 

to address citizens’ marginalization. There is a sense that political institutions of the past regime 

were not effectively and systematically purged came up and that Serb leadership can today do 
                                                
619 Interview 5.  
620 Lia Kent, "Interrogating the "Gap" between Law and Justice: East Timor's Serious Crimes Process," Human 
Rights Quarterly 34, no. 4 (2012). 
621 Interview 2b. 
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whatever they want to ‘engineer history.’ Salko (name changed) the interviewee who survived the 

siege of Sarajevo and represents the citizens who seek reparation for living in captivity explains:  

How is it that twenty years after the genocide in Bosnia and Herzegovina we are still 
unclear on what exactly had happened during the war and who is responsible? Memories 
have been systematically and purposefully erased. It [now] seems as if people were killing 
themselves, firing shots at their own backs, burying themselves and moving their own 
bones into secondary graves.622  

 

Indeed, even though the ICTY has established historic facts through judgments, these facts very 

differently resonate differently amongst the FBH and RS leadership. As public media reports 

revival of Yugo-nostalgia, the memories of very communist Yugoslav National Army providing 

weapons to execute thousands of Bosnians who stood on the way of Serbs’ expansion policy are 

being erased.623 Bosnians therefore approach law as the key instrument to legitimize already 

established facts. Through judicial process, as Tomuschat reminds us, law turns individual 

“victimhood as a platform for a subject position.”624 Civil courts as the places where contestations 

and demands can be witnessed are the places where the conduct of police members, military 

institutions and political leadership is reexamined as many escaped liabilities.  

  Murat explained that a team of about twenty lawyers, partially funded through the 

European Union, international human rights organizations, the government, and entity and private 

funds, have been hired to represent people of all ethnic groups in their reparation suits.625 The legal 

counsel who represents thousands of war inmates in Sarajevo, Nedžla, explained that many 

procedural challenges come with these cases. The initial problem with statutory limitation was 

resolved by withdrawing the claims, then retracting them from the RS civil courts only to resubmit 

them to the FBH civil courts by establishing territorial jurisdiction based on plaintiffs’ current 

residency in Sarajevo and finally charging both, the RS and the state of BH with liability for war 

damages on the grounds of violating obligatory relations between the citizen and the state. The 

difference between how the Serb judiciary responds to war victims’ civil claims (by rejecting them) 

and how FBH courts respond to war claims (by accepting them) shows the difficult reality in how 
                                                
622 Interview 8b.  
623 Rhetoric of denial has been extensively reported in the media outlets. See also Nova.hr, "Nikolić Opet Šokira: U 
Srebrenici Nije Bilo Genocida!," Dnevnik.hr, 27.12.2012 2012.  
624 Christian Tomuschat and Academy of European Law, Human Rights: Between Idealism and Realism, The 
Collected Courses of the Academy of European Law (Oxford: Oxford University Press, 2003). 
625 Interview 5.  
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law works in BH where all social, political, and economic-related realities are examined and 

handled through ethnic lenses.  

 Bosnian lawyers in FBH have innovatively expanded the boundaries of the ordinary 

civil law by applying customary international law, humanitarian law and human rights norms 

to bring liability claims before judges and established the nexus between ordinary contractual 

obligation claims for personal injuries and public liability. That way, they succeeded in overcoming 

statutory limitations on the basis of international criminal convictions that include war crimes, 

crimes against humanity and genocide.626 What people expect of civil law is procedural fairness 

and a look backward to negotiate past liabilities to establish essential grounds for entitlements 

through an administrative law on reparation that would benefit all Bosnian citizens who are war 

victims and are currently marginalized.627   

 In the interview with Edin (name changed), the legal adviser who works with an 

international human rights organization, I was told that while the state should feel a mounting 

pressure, the government is not fully grasping the serious economic implications these lawsuits 

will have on the state budget.628 Edin calculated the amount that the state would likely have to pay: 

Assuming there are about 200,000 war inmates in BH who had spent anywhere between 1-
5 months in illegal detention during the war. Now, civil courts in BH decide per order in 
the amount that goes anywhere between 8-300 BAM per day, which would result in 60,000 
000 BAM per day. Unmistakably, this legal action would cost the state for milliards BAM. 
629  

 

Judges who are not originally accustomed to hearing gruesome wartime abuses over time 

have become increasingly sympathetic to war victims’ suffering and apply higher daily liability 

rates to correspond to gravity of injuries. Therefore, the total amount that the state would be liable 

to pay could even double. From his informal conversation with a judge who decides on these cases, 

Edin has learned that daily rates per day of illegal deprivation of liberty go up to 300 BAM. This 

                                                
626 Lawyers made use of the Human Rights Principles to overcome restrictions of statutory limitations in Civil Law 
procedure. See Article 1 of the 1968 UN Convention on the Non-Applicability of Statutory Limitations to War Crimes 
and Crimes against Humanity, Article 1 of the 1974 European Convention on the Non-Applicability of Statutory 
Limitations to Crimes against Humanity and War Crimes, Article 7 of the 1991 ILC Draft Code of Crimes against the 
Peace and Security of Mankind and also Office of the United Nations High Commissioner for Human Rights, Basic 
Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of International 
Human Rights Law and Serious Violations of International Humanitarian Law, Series Basic Principles and Guidelines 
on the Right to a Remedy and Reparation for Victims of Gross Violations of International Human Rights Law and 
Serious Violations of International Humanitarian Law (United Nations General Assembly, 2005). 
627 Interview 2b and also Interview 5.  
628 Interview 5. 
629 Interview 2.  
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shows departure from reasoning adopted in Smailagić’s case where the court ordered only 5 BAM 

per day and that as the court practice has been developing, Bosnian state is slowly becoming aware 

of the gravity of possible costs.  

The state has attempted to stop litigation by using statutory limitations and amending the 

Law on Contractual Obligation Relations, but as this interviewee makes it clear, the European 

Human Rights jurisprudence in Colic case upheld the principles of prohibiting retroactive use of 

domestic law.630 Thus, the state’s attempts to change laws to stop adjudication the new claims are 

mounting up.  

Jasmin explains that the victims are fully well aware of their power through financial 

pressure they put on the State as plaintiffs. He explains that this is exactly the point of mass 

litigation and by putting financial pressure on the state, victims expect to be able to negotiate 

citizens’ positive rights and seek entitlements in a systematic way. The interviewee explains: 
This is not so much the matter of money and it is not that the State could not pay for a few 
billion we ask for, but what we are after is a solution to a problem that should be regulated 
within certain timeline. Nobody insists this reparation policy should happen today…the 
orders would not be enforced tomorrow. We even propositioned to the state to consider 
bringing solution to the problem say by the 2013, 2014, 2015 or even 2017… There should 
be some sort of estimate in terms of when this demand would be fulfilled, because the 
government is in charge of the state. Even if 2017 is difficult, we are open to have 
implementation start in 2017 and complete it by 2030, but [it is essential] that we know 
that certain rules and period that is realistic.631 

 

 The ways in which the government has used the obstacles to prevent these lawsuits and 

Bosnian war victims used law to communicate injuries and losses to make place at the bargaining 

table where reparation is not a part of conversation, shows how victims use law to drive a political 

process that can escalate, considering that victims’ groups are more organized and growing each 

day in their pursuit.632 Furthermore, using litigation as a process that can be financially devastating 

for the state Bosnians really show how they are learning and adapting to the new normative 

framework defining and what is ‘normal.’ Taking a step away from the restorative justice model, 

where justice is essentially concerned about repairing social norms and reconciling relationships 

between the state and community, Bosnians use money as a political instrument to personally 

restore rights and secure “independence from orders, commands, even suggestions that are 
                                                
630 See above in reference to Colic case.  
631 Interview 2.  
632 Ibid.  
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appeared to restrict autonomy and limit independence.” 633 Because civil courts are able to assess 

and rationalize injuries beyond individuals’ criminal responsibility, this legal option in BH is now 

“massively used.”634   

 

3. Money as a Measure of Worth:  Possibilities and Limitations of Civil Law  
  

 Because many war victims could not pay legal counsels’ fees, court application fees, court 

forensic expert fees, costs of transportation, meals and overnight stay in order to attend court 

hearings (as most victims come from out of town), courts in BH have been initially inaccessible to 

war victims. Selma, the interviewee with an international rights organization based in Sarajevo 

explains that initially no lawyers wanted to represent these cases: 

[Reparation through civil law] has been something we advocated for, something that 
victims mentioned as a possibility. You are right. In the last 4, 5 and maybe even 6 years 
there is a trend that [reparation] is being sought, by legal means, through litigation, with 
that there are different ways; for example, we mediated for women camp survivors [these 
are women who were raped during the war], and there was an attempt, there were lawyers 
collecting testimonies, and there was supposed to be a collective claim, and that somehow 
fell apart. The problem was that some 7-8 years, nobody wanted…I am talking about 
lawyers now…nobody wanted to get into it and invest his or her own work. It was expected 
from victims to finance (…which is very difficult as victims are not, most victims are not 
able to finance…) such suits. Therefore, later some lawyers who wanted to start something 
new emerged, and there was some success. Now, according to our findings, individuals 
claim reparation on multiple levels: from the RS (for pains suffered), against BH, against 
both entities and there are those who file charge against the U.N. and others such as The 
Netherlands etc. There is wide spectrum of [cases]... Certain numbers got legal verification 
[through judgments] but they rarely indeed receive the actual reparation [money]. 635 

 

Human rights lawyers have played a critical role in building the movement for victims’ reparation 

as they helped individuals learn law and navigate legal system to expand the frame of ordinary 

civil law. 636 

The judges are now expected to respond to thousands of individual requests by using 

administrative parameters to make their calculations proportionate to the injuries and order 

adequate compensation for past harms suffered in the war. Trial, the international human rights 

organization based in Switzerland, operates out of Sarajevo and has recently received British funds 
                                                
633 Id. 
634 Interview 3.  
635 Interview 6.  
636 Interview 27. 
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to implement a project regarding the support of war victims who seek compensation through civil 

courts. They paid legal services and court fees for war victims who seek to claim civil recompense. 

The outcome was that two victims of rape have successfully utilized civil law to seek compensation 

from convicted perpetrators. Based on a decision issued on 29 June 2015, a Bosnian Serb convicted 

for war crimes on a ten-year sentence was ordered to pay the Bosniac woman he had sexually 

abused 15,000 Euros.637 A week prior, the court passed a sentence of ten years imprisonment for 

Bosiljko Marković and Ostoja Marković, Bosnian Serbs, convicting them for raping a Bosnian 

Croat woman who they abused during the war and ordering indemnities in the amount of about 

13,250 Euros.638 These are first successes in establishing parameters in court practice and awarding 

reparation to war victims. 

  Nedžla explains that she has used civil courts to press for victims’ liability cases and 

explains: 

I have [initially] filed about 1,000 lawsuits […] for damages in relation to surviving 
[torture] camps. […] Yet, these civil processes are ‘ordinary’, say like … as if we are 
submitting claims for any other non-pecuniary damages, slander, or traffic accident, there 
is no difference between these claims; gross violations of human rights from ordinary types 
of injuries such as slander […] I have a big number of cases, and the judgments here show 
that the amounts are not so minor. There have been appeals filed in response to all of these 
[first instance] municipal court decisions now sent to the second instance, cantonal court. 
Both Bosnia and Herzegovina and Republika Srpska appealed. I have appealed as well 
because we cannot agree to the amount [of reparation] that the court ordered. I believe that, 
in some ways, the amount should be in proportion to [damages] for which reparation is 
requested.639 
 

Despite the many challenges the process presents, civil law is now interpreted through a human 

rights lens, and stands as a legitimate way to seek justice independently. As Ernesto Verdeja has 

explained, reparation grants agency and platform to citizens in order not to feel “denied the 

alternative, available to ordinary torts victims, or seeking full compensation.”640 As a reflection of 

a failed international effort to recognize human losses, litigation for reparation should be 

understood as a way “to capture the collective element of the harm in situations of mass conflict 

or repression”641 even when it occurs twenty years after the conflict. 
                                                
637 This was reported in "Bosnian Court Grants Wartime Rape Victim Compensation in Landmark Ruling," The 
Guardian, 24 June 2015. 
638 See also, Julian Borger, "Bosnia Rape Victims May Claim Compensation for First Time," The Guardian, 30 June 
2015 2015. 
639 Interview 4. 
640 Verdeja,  Supra  note 64  
641 Roht-Arriaza, Supra note 102 
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Bosniac war victims face double condemnation when they use courts to seek justice.642 On 

the one hand, victims have been condemned by their perpetrators (who originally subjected them 

to crimes) and on the other, by the state that obstructs access to remedies. State officials argue that 

victims’ actions will cause a serious financial burden on the society, and that burden will be felt by 

everybody. 643  

Bakir (name changed), a well-known Sarajevo lawyer, spoke about serious danger that 

mass litigation could have on the future of the state. He argued that victims don't realize what 

impact their claims would have as they would undermine the future of the state’s sovereignty and 

integrity.644 Because most claims are directed against RS and Bosnian Serb institutions, civil courts 

establish a body of case law that treats RS as an independent legal entity, establishing the RS’s 

passive legitimation. This could in turn have consequences because as RS assumes legal liability 

for violation of contract, it is acting much like a State. In other words, as civil courts reaffirm the 

RS’s legal authority, they also establish the RS’s legal continuity for crimes committed from 1991 

to 1995.645 The RS as political entity was illegal until 1996 when the Dayton Peace Agreement 

legitimized its existence though new constitutional order. 646 As social actors, Bosnian war victims 

organized political action through courts against their very best state interest and with case law 

establishing the RS’s liability, civil courts create a custom that may overwrite a constitutional court 

decision that declared RS illegal entity. This legal maneuver, Bakir fears, is very important, 

considering the existing political climate where RS seeks to separate from BH and become an 

independent state.647 In light of the current political situation, establishing its passive legitimation 

could advance the RS’s independence claims and make a case for international recognition.648  

Many war victims feel being accused for threatening the state by insisting on justice. One 

interviewee explains:  
                                                
642 Interview 27.  
643 Maja Bjelajac, "Bosnia War Compensation Dispute," Institute for War and Peace Reporting no. 675 (2011), 
http://iwpr.net/report-news/bosnia-war-compensation-dispute. [Accessed 30 July 2016] 
644 Interview 19. 
645 Ibid. 
646 Omer Ibrahimagic, Bosanski Identitet I Suverenitet (Sarajevo: Univerzitet u Sarajevu, Institut za istrazivanje 
zlocina protiv covjecnosti i medjunarodnog prava, 2012). (In Bosnian language) 
647 James Lyon, "Is War About to Break out in the Balkans? After 20 Years of Peace, Republika Srpska Threatens to 
Tear Apart the Agreement That Has Held Bosnia Together. The West Must Stop It.," Foreign Policy 2015. Reports 
about referendum in Republika Srpska emerge every year. Available from: http://www.bosniatoday.ba/republika-
srpska-to-hold-independence-referendum-in-2018/ [Accessed 30 July 2016] 
648 Interview 27. 
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We find ourselves in a situation where it is argued that it is us who de-stabilize political 
situation, by insisting on justice, as if we are responsible for slowing down the peace 
process by seeking justice.649  

 

In addition, victims also experience serious procedural irregularities that impact their ability to 

claim justice through courts.  

Media reports show that Muhamed Jaskić, an inmate who survived a concentration camp 
in Kozarac, the area occupied by Serbs during the war, who lives below poverty level, was 
asked to pay about €500 (1,000 BAM) for court fees.650 The Regional Association of War 
Inmates Banja Luka (Regionalni Savez Udruženja Logoraša Banja Luka), whose president 
is now Smailagić, reports similar experiences explaining that the Association allegedly 
paid unwarranted charges for 8,500 claims submitted on the behalf of war inmates.651 

 
On average, civilian victims of war now pay 50 BAM in minimum for claim submission and other 

expenses related to court expert, transportation and repeated deposition hearings make the 

expenses much higher. Procedural delays include rescheduling of depositions, sometimes within a 

5-6 months’ timeframe. Those plaintiffs who no longer live in Bosnia accrue especially high travel 

expenses and they travel from abroad. I was explained for the scheduling works: 

Courts schedule all hearings and not more than 4-5 people can complete hearings in one 
day. Because hearings take very long time, I decided against submitting mass-claims, but 
instead maximum of five persons per claim. This is the number that courts can manage. To 
make matters worse, claimants who come from abroad, for example a person comes from 
America, would often find only upon his or her arrival, that the court has rescheduled 
hearing say in 5-6 months’ time. This causes high travel expenses… There are all sorts of 
difficulties…652 
 

                                                
649Interview 13. Moreover, RS political leadership has been particularly verbal about mass litigation calling it a 
‘political attack’ aiming to destabilize the RS. 
650 On the other hand, FBH media reports that court do not handle the civil applications fairly as their charge high 
court fees. A. Sisic, "Sramotan Odnos Pojedinih Sudova Prema Zrtvama Rata: Paprene Takse Na Tuzbe Za Odstetu," 
Avaz, 04/07/2010 2011. (In Bosnian Language)  
651The association includes survivors from all three ethnic groups of “constituent” people in BH, (Bosnian Serbs, 
Bosnian Croats and Bosniacs who seek monetary reparation for harms suffered during the war from both BH entities, 
the Republika Srpska and the Federation of Bosnia and Herzegovina. The reports say that the Association’s former 
legal counsel at the time, Josip Sladić, made multiple procedural errors where he, initially submitted claims to the 
Municipal Court in Mostar, instead of to the Court in Banja Luka. After the claims were rejected (due to lack of this 
court’s competence), Sladić resubmitted them to the court in Sarajevo (which also stated lack of competence). 
Submission to each court required that the plaintiffs pay court fees and for the counsel’s legal services. Reports allege 
that Sladić collected about €100,000 (200,000 KM) in total. Where some BH media reports write that Sladić lost his 
license to practice law and faces criminal charges for abuse of power and misuse of funds, others indicate that he is 
still working in the same capacity. 
652 Interview 4.  
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Judge Sofia (name changed) explains that civil law addresses post-war monetary reparation 

claims on the basis of the Contractual Law on Obligations Relations, BH constitution and 

international human rights law.653 More specifically, these three bodies of law are used, and the 

judge explains how Article 3.b of BH constitution and Article 3 prohibit torture, cruel treatment 

and punishment granting civil law with possibility for seeking damages based on established 

criminal responsibility.654  

The national law on Contractual Obligation Relations specifies that if an object causes 

damages, the person who possesses the object is liable for damages. If damages or injuries are 

caused by dangerous activity, the responsibility for addressing such damage or injuries is with the 

person who has performed such activity (Articles 173-174). Moreover, Article 180 stipulates in 

the event of violence, terror, public demonstrations or public manifestations, the state is liable to 

recover damages including death, bodily injuries and damage to property or injuries to persons and 

the damages can be recovered five years after the alleged injury. In accordance to basic principles 

of international law, when the life of the nation is at risk and the state is in the state of emergency, 

the principles of derogation from ordinary state responsibility is permissible and obligation to 

repair would be re-examined.  

Judges in municipal courts in Sarajevo generally accept victims’ claims for war related 

non-pecuniary liability, but they also face enormous pressure of addressing thousands of such 

claims. The judge Sofia explains that the legal basis for collective liability has been established 

following the international criminal cases establishing responsibility for murder of civilians, war 

crimes, crimes against humanity and violations of international humanitarian law under the 

paragraph 5b of the ICTY statute.655 Civil law in BH thus holds Republika Srpska’s institutions 

liable for conduct of their officers, and the state for violation of rights of their citizens.  

 The Judge explains that BH Constitution provides ground for the individuals to seek 

remedies based on the breach of the contract, even when direct individual responsibility for injury 

cannot be established.656 Civil law judges consider state and its entities’ civil liability for any public 
                                                
653 Interview 26.  
654 Vlada Federacije BH, Zakon o Obligacionim Odnosima. 2010 ("Službeni list RBiH", br. 2/92, 13/93 i 13/94 i 
"Službene novine Federacije BiH", br. 29/03) 
655 Prosecutor v. Stanislav Galić, IT-98-29-A. See also Prosecutor v. Dragomir Milošević, IT-98-29-1/A. Available 
from: http://www.icty.org/x/cases/dragomir_milosevic/acjug/en/091112.pdf [Accessed 31 July 2016]. 
656 Field notes (filed as Alma Begicevic Interview 26) Responses from the civil judge at the municipal court in Sarajevo 
were submitted in writing. The judge did not want to be interviewed but instead provided this analysis after the 
interview via email explaining how civil courts have established legal basis for war related reparation claims.  
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debt that occurred before January 1, 1996 when the Dayton Peace Agreement entered into force as 

it established the new legal and political order in Bosnia and Herzegovina.  

Lacking administrative parameters for establishing worth of injuries and specificity of 

wartime injuries, Bosnian judges use available ‘ordinary’ legal parameters that fail to reflect on 

the seriousness of the nature, gravity and circumstances in which wartime injuries occurred. Even 

though money is unable to provide full satisfaction, it is still pursued and expected to echo the type 

and gravity of individual injuries victims’ legal counsel explains:   
Reparation that would lead towards full satisfaction does not exist. But what courts are 
deciding now is much below expectations: from one court to the next, judgments go from 
100 KM to 200 KM per day; that is the highest so far. In the RS, that amounts to 9 KM per 
day. For the death of a close family member, everybody is deciding 20,000KM based on 
orientation parameters from 1986 court practice, as if we are talking about say, a car 
accident or slander.657 

 
Moreover, the judges are reinventing legal practice through the existing cases, usually not the 

practice in the civil law system. The interviewee further explains:  
The court practice is de facto being established right now. Through my lawsuits, judges 
have long contemplated how to decide, as these are first claims of this kind addressed in 
the civil courts in BH. Considering that our courts take orientation parameters from the 
highest court from 1986 at the time of Yugoslavia [when BH did not exist as a state] to 
calculate compensation for emotional harms and fear suffered. We then had a much ‘softer’ 
kind of suffering— different kinds of emotional injuries and fear when we compare to now. 
Yet, courts continue using measures from a time that does not apply. These are terrible 
violations; these people had experienced horrific fear so the ‘ordinary’ orientation 
parameters from 1986 can by no means be understood as appropriate parameters to 
establish legal practice [case law].658 

 

Bosnian newspapers echo views of one of the civil lawyers who explains that unless such a special 

chamber is created, all war-related deaths would be “treated […] as if they occurred in traffic 

accidents.”659 Even though civil law practice now lacks consistency, there is an expectation that 

money should be able to reflect the gravity of crime and that a murder of a child not the same as 
                                                
657 Begicevic, Interview 4. 
657 Ibid. 
657 Ibid. 
658 Id.   
659 Edina Kamenica, "Osma Presuda U Korist Civilnih Zrtava Rata Sarajeva; Odšteta Od 239.000 KM," Oslobodjenje, 
07.01.2013 2013., (translation from Bosnian-Serbo-Croat language is mine). The legal basis for these reparation 
claims are the recent ICTY judgments sentencing Stanislav Galić and Dragomir Milošević where the international ad 
hoc criminal court established a link between individual criminal responsibility and the military of Republika Srpska 
in murder, sniping and terrorizing civilians in Sarajevo.  
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an adult because losing a child is the worst kind of loss. The interviewee whose child was murdered 

in the war explains how these expectations are rationalized: 
Some individuals received 20, 000 BAM in the judgment, and this offends victims [whose 
children were murdered during the war], as they lost their children. That type of loss is 
tragic […] The lawyer suggested much larger amounts and from my conversation with her, 
she is optimistic but, in the event, that we are not successful in Bosnia, she would go [with 
the appeal] all the way to Strasbourg [ECtHR].660  

 

The disadvantage of civil law is that it cannot provide precision to establish liability for special 

kinds of losses as it is limited in treating all losses, damages and injuries in the same meaner. In 

other words, it cannot differentiate victims of traffic accidents and slander from the victims of 

gross and systematic human rights violations.661 Yet, civil law is expected to be able to make 

such differentiation and money is expected to reflect that.   

Law should be able to consider circumstances in which harms were suffered and how they 

have benefited the wrongdoer to finally consider availability of exemplary or punitive damages.662 

Transitional justice offers little discussion of how ‘ordinary’ civil law on how individual injuries 

should be considered, assessed and measured and how law can recognize suffering and compensate 

for the loss of reputation especially when mass atrocities were committed, and crimes are grave. 

Because civil law has participatory properties as it provides a foundation for protection of rights 

through contracts, trusts, and wills it can help restore victims’ sense of civic self-worth, agency 

and empowerment. Acting as civil party-civil partae individuals can privately represent their own 

interest by pursuing damages.663 Due to highly technical administrative judicial procedure, law 

considers relationships and obligation of who has pay and how much. In civil law procedure, 

administrators would “calculate the economic costs of injury and death, adjust this calculation to 

reflect various legal factors.” 664 What interviews have shown is complicated post-war political 

and social space where Bosnians use civil law to negotiate, validate, appraise and measure injuries 

and ask for distribution of resources expected to “bring visibility to victims, despite of 
                                                
660 Interview 1. 
661 See also discussion on justice as a process in Minow, Between Vengeance and Forgiveness; Facing History after 
Genocide and Mass Violence.141. 
662Harder Sirko Measuring Damages in the Law of Obligation; the Search for Harmonized Principles. Oxford and 
Portland, Oregon: Heart Publishing. (2010)  
663 Eric Muller, "Fixing a Hole: How the Criminal Law Can Bolster Reparations Theory." Boston College Law Review, 
47, (2006).  
664 See more specifically R Deborah Hensler, "Money Talks: Searching for Justice through Compensation for Personal 
Injury and Death," Depaul Law Review 53, no. 2003-2004 (2004). 
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challenges.”665 Individuals experienced procedural challenges in presenting evidence, and courts 

experience complications when setting up the parameters to respond to overwhelming number of 

claims. However, money continues to be used as a tool of justice.  

 

4. Conclusion  
 

This Chapter has drawn on the interviews with individual victims, lawyers and judges to 

show the character of the individuals’ struggle to claim monetary reparation as a way to find their 

place in post-war Bosnia and Herzegovina. Using the civil law procedure, which is typically used 

for personal injury claims, slander, and violations of contracts by participating in the civil law 

processes to obtain moral satisfaction, Bosnian victims seek to independently negotiate 

recognition that translates outside of the courts and therefore transform courts into the places 

of political struggle to wrest post-conflict justice and fill the accountability, institutional 

liability, citizenship and social justice gaps. Deborah Hensler has reminded us that in civil or tort 

procedure, courts sometimes do not give due recognition to victims in the process, since sometimes 

no harm is recognized, or when harm is recognized, no damages, or nominal damages are awarded. 

In this process, plaintiffs’ victimization makes powerful appeals for sympathy, solidarity, 

compassion, and attention. At the same time, being a victim under liberal lenses means fixed and 

limited sense of identity, and undermined strength and capacity to act and suppress the societal 

and structural dimensions of discrimination.666  

Legal procedure may have rehabilitative effects on the victims. Transitional justice 

scholarship commonly favors criminal justice as a way of bringing accountability and symbolic, 

collective reparation and administrative reparation as a way to respond to mass harms over judicial 

reparation. Yet,  the value of human rights litigation, as Van Schaak finds it, is in a client advocacy 

model.667 Therefore, Using monetary reparation as a concept to meet some level of post-war 

justice as accountability and administrative reparation, victims have transformed civil courts 
                                                
665 Realizing the social value of loss estimation and life valuation requires not just community participation but also 
public process. As tort litigation becomes administrative process, it retreats further from the courthouse and from 
public view it therefore only rarely provides a public stage for assigning responsibility in losses and life as it 
determines a formula. The social meaning of tort damages is harder for all-plaintiffs, defendants, and the public-to 
discern.  
666 See Martha  Minow, "Surviving Victim Talk," UCLA Law Review. 40.1411 (1993). 
667 Beth Van Schaack, "With All Deliberate Speed: Civil Human Rights Litigation as a Tool for Social Change," Santa 
Clara Law Digital Commons 57, no. 2305 (2004). pp. 2318, 2348. 
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into the places to speak about their experiences. public interest litigation can have socially 

transformative potential.  

The following Chapter centers on the personal narratives of four individuals who actively 

seek reparation and translate money into a token of recognition to restore their personal dignity, to 

legitimize law, establish liability and repair agency.  

 

 

 

 

 

 

 

 

 

 

 

 

VIII. Bottom up Justice and Money as Recognition, Accountability, 
Acknowledgment and Agency  
 
 

 Monetary reparation is expected to fill many gaps in the post-war BH. It is expected to 

restore dignity, norms and to pressure the state into adopting measures that would recognize losses 

and integrate marginalized group of citizens back into society. For individuals, money at the 

epicenter of identity and citizenship claims transforms wounded individuals into active agents of 

change who in turn personally negotiate collective remedies to stimulate the social transformation 

from within. This Chapter shows how money sacralized though civil law procedure brings a sense 

of power and independence. As the state is disappearing, collective action to seek money as an 

instrument of justice represents a way to legitimate law and reposition individuals in relation to 

the state, to gain agency and political visibility.  

Four in depth interviews show individuals’ views on legal remedies and how restricted 

access to reparation under the scope of international law BH transitional justice policies impacts 

individuals’ lives. The first narrative relates a successful lawsuit against RS that shaped civil law 
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procedure into a tool for restoring personal dignity for Bosniac minorities living in the Serb 

administered community. The second narrative speaks of the personal need for restoring agency 

through accountability and justice to show that accountability is possible and that against the all 

odds, “the system works.” The third narrative shows the difficulties of accepting the death of 

family members as criminal justice failed to establish accountability, where seeking justice from a 

foreign state using their national court system as a Bosnian citizen is used to establish facts. The 

fourth narrative of a woman who survived the murder of her husband, loss of property and forced 

expulsion from her home shows that reparation is pursued not simply to ensure property restitution, 

but to repair attachments, bonds and memories that have been injured.  

These cases all represent political leaders who were responsible for organizing, planning 

and managing execution of war crimes, crimes against humanity and genocide. Courts in Sarajevo, 

FBH also received thousands of claims, demonstrating that in the absence of reparation, restitution 

and satisfaction through international and domestic criminal justice, civil law procedure is 

expected to fill the gaps, and that money as a socially acceptable token is used to translate 

retribution into recognition and a provide means to redistribute resources to victims as 

marginalized group of citizens.  

The first narrative is that of Zijahudin Smailagić, whose case inspired this study and helped 

mobilize Bosnian victims’ associations including Mothers from Srebrenica and Žepa enclaves, 

Woman Victim of War, Civilian Victims or War and associations of parents whose children were 

murdered in the war during the siege of Sarajevo would all join the quest for recognition and courts 

in Banja Luka subsequently saw thousands of lawsuits charging Republika Srpska (RS) with 

liability on the grounds of the ICTY cases that established criminal responsibility: Momčilo 

Krajišnik, Biljana Plavšić, Bastej Predrag, Dragan Nikolić, Blagojević Goran, Rubinac Radoslav 

and Petković.  

 

1. Recognition  
 
 I took the early morning bus to Banjaluka from Sarajevo to meet with Zijahudin Smailagić.  

The bus was the size of a minivan with capacity to fit about twenty people for this five-hour bus 

ride. Most people traveling to Banjaluka knew each other, as these are clearly Serbs traveling from 

Sarajevo to visit families, or to do business. This was a first time for me to travel to a Bosnian Serb 

entity since the war ended. On the way, I have observed no signs of traveling through Bosnia and 

Herzegovina: there were no state flags on the government buildings or insignias of BH. All I could 
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see was flagging of Republika Srpska.  

 Zijahudin Smailagić’s colleague came to the bus station in Banjaluka to meet me and 

explained that the first thing we will do is go to a restaurant and have a lunch and coffee. I had to 

try the local specialty called “Banjalučki čevapčići” and was treated with hospitality, in the 

traditional Bosnian way. As we were getting acquainted, I was told that a Bosniac person owns the 

restaurant. Since the Dayton Peace Agreement divided the state into ethnic pockets, an ethnic 

minority could rarely own and run a successful business in RS. Bosniacs from Banjaluka would 

hang out there and have long conversations over coffee, eat traditional food and spend hours 

smoking and chatting. We had an informal conversation getting to know one another and then we 

went to the office to talk to Smailagić about his lawsuit and the association he heads that organizes 

legal action for victims of wartime camps.  

 I have met Smailagić in the office. It was poorly lit, full of papers and smelled of mold. 

Smailagić is a frail man, most likely in his 70s, but looks older than his age. The landline phone 

was constantly ringing, and I could hear people on the other side inquiring about documents to 

collect to initiate civil law procedure. Smailagić consults them how best to go about it and gives 

them only approximate time and day when they could come to his office allowing for flexibility. 

Bosnians of older generation maintain close personal relations and word carries a lot of weight. 

Smailagić allows for a drop in, as tight and precise scheduling treats personal meetings as 

transactions, distancing them from one another, and these are personal exchanges of fellow war 

prisoners who survived torture. 

 Smailagić’s colleague who met me at the bus station is much younger than him and she 

assists with the administrative part of work. He said that the two of them have been through a lot 

together and experienced intimidation and harassment. They now head the registered association 

assisting over seven thousand people, mostly Bosniacs, who were detained by the Serbs in the RS 

during the war. The organization is intermediary between future plaintiffs and those lawyers who 

are willing to represent them.  

 As we begin to talk, and the audio recorder is rolling, Smailagić coughs heavily and I notice 

he cannot hear me very well, so I am often repeating my questions. He explains that his hearing is 

reduced in the left ear as the result of beating and tells me about his arrest, detention and staged 

trial in the Serbs’ political and military stronghold during the war in BH. Zijahudin Smailagić told 

me how in 1994 Serbs broke into his home. They searched for politically incriminating material. 

The war was still going on and by residing in Banjaluka, the Serb stronghold and him being a 
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Bosniac; politically affiliated with the state party (Social Democratic Action-SDA) Smailagić was 

viewed as the Serb’s political enemy. Without sufficiently incriminating evidence to prove any 

wrongdoing, Smailagić was deprived of liberty, accused of espionage, which means siding with 

BH and accused of conspiring against the RS. He was ordered imprisonment sentence. 668   

 The court decision was made in 1994 by RS; the RS that was at the time constitutionally 

unrecognized and therefore an illegal entity. This entity would, according to today’s legal 

standards, probably be considered a terrorist group, as it was attempting to overthrow the State 

government and aspired to separate from the State. In doing so, Serbs formed paramilitary and 

militia armed and supported by the communist, Yugoslav National Army—JNA that Serbia has 

taken over, terrorizing all who stood on the way. Smailagić spoke about the absurdity of the arrest 

and experience of being subjected to a mock trial as he was charged for being affiliated with the 

legitimate state political party. For Bosnian Serbs the State of Bosnia and Herzegovina was the 

political enemy. He was required to face the Serb run military court in Banjaluka with no option 

of defending his position and was quickly found guilty of political crimes.669  The court had 

appointed a Serb lawyer to him, but this lawyer never spoke during Smailagić’s trial and never 

consulted with him. He said it was evident that the lawyer was not interested in representing him, 

but to reaffirm prosecution.  

 Since this decision in 1994, Smailagić served seventeen months in Banjaluka. In 1996, he 

would be exchanged as war prisoner and he left Banjaluka to be reunited with family that was 

internally displaced in Zenica, the largest big town in proximity to Banjaluka located in Federation 

of Bosnia and Herzegovina that was not controlled by the Serbs. It took him two years of 

participating in civil procedure to be recognized for his injuries and restore justice. From 2003 to 

2005, the court was collecting evidence and deciding whether the RS Military court erred when 

charging him with espionage and deprived him of liberty based on unfair trial. In one of Bosnian 

newspapers, Smailagić explains: 

The court has ruled in my favor and the responding party has been ordered to pay about 10 
KM per day for each day of detention. However, the more important consequence is that this 
ruling has initiated a chain of lawsuits to follow, so the Association of War Inmates informs 
me that there will be around 50,000 claims filed against RS. […] My claim was not 
immediately paid as they declared public debt. This is their shame. […] The amount is not 
important, but the public acknowledgment for injustice done.670  

                                                
668 Interview 20. 
669 District Court Banja Luka, "Zijahudin Smajlagic v. Republika Srpska,"  (2005). 
670 Interview 20. 
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This money was not given to Smailagić, but because it was independently pursued it was not so 

easily paid. He had to go through two more years of court procedures to receive compensation. 

After the RS issued order to write off the payment under the public debt, Smailagić appealed to 

the Constitutional Court of Bosnia and Herzegovina and subsequently received the full amount 

paid in cash within 3 days. Smailagić told me that waiting to receive money awarded to recognize 

injustice because RS would not pay, was a struggle in which money has gained a symbolic role. 

He could not explain how the court actually calculated the amount, because the judges argued to 

have used the pre-war parameters (amounting to 50 BAM per day for deprivation of liberty), but 

in his case, they applied the daily rate of about 10 BAM (5 Euros). This is ten times less than the 

usual amount. 

 For seventeen months of unlawful captivity, he was paid in 4,500 BAM and the amount 

Bosnian judges would use today ranges between 100 and 300 BAM per day.671 Smailagić received 

no compensation for physical abuse and health related consequences of this captivity such as 

hearing loss. Yet he is content with the decision because being the first Bosniac to have received 

compensation from the Serbs in Republika Srpska, Smailagić was able to negotiate power as an 

ethnic minority. He frequently spoke to media about how meaningful this process was for him as 

it allowed him to prove his innocence.  

 This I found interesting: where most Bosnians I spoke to use courts as a way to reinstate 

some type of accountability and that injustice is paid for, Smailagić was more concerned about the 

participatory parity and that his own name and dignity are being restored. He explains that in RS, 

the questions over who was on which political side during the war and who is responsible for the 

war are no longer discussed publicly, but these questions are alive and have not been settled yet. 

One time when he testified before the ICTY and the hearing was televised, his Serb neighbors 

watched and approached him on the street to say he was seen on TV. Smailagić carefully asked 

them: 

Jesam li rekao išta što nije istina? Jesam li rekao kako je bilo?  
In English: So, did I say anything false? Did I say it as it was? 
 

This conversation takes place in the Serb dominant community where as a Bosniac, he experiences 

daily interaction with Serbs who were on the other side of the political spectrum during the war. 
                                                
671 Ibid. 
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This war had no winners and to many it seems that Serbs won as they established their republic 

within the Bosnian State, exactly what they wanted. They continue sabotaging the state, seeking 

to split using referendum where it is just the matter of time when the greater Serbia will become 

reality. Instead of asking the interviewee whether s/he thinks they share the same understanding of 

truth, he asked whether what he said was untruth. In Republika Srpska, there is extremely close 

physical proximity between people who were victims during the war and their perpetrators who 

now live near, sharing parallel lives. Each has their cultural and ideological belief systems that do 

not often touch. Bosniacs and Serbs have different understanding of past, present and how they 

imagine future.  

 It is this ideological and political gap of how past is remembered, how present is lived 

and what makes a good image of future that shapes victims’ ideas of justice and makes reparation 

processes very important, yet very complicated. Need for reparation is reflected in Smailagić’s 

desire to be recognized for injustice inflicted upon him, restore dignity and feel integrated as an 

equal citizen in a community where he is not equal, but a member of ethnic minority. By 

reaffirming his innocence through courts, Smailagić could begin the process of some type of 

reintegration. To do that, he needed to develop legal consciousness: to make use of law, be 

represented by a Serb lawyer and be able to come before a Serb judge. Winning this case, Smailagić 

received a type of privileged status in the community of Bosniac victims and the community of 

Serbs.  

 For him civil litigation was a form of restorative justice—where monetary reparation is 

expected to restore community trust by acknowledging institutional responsibility for individuals’ 

losses and injuries by allowing conversation about who is going to pay and why.  While the 

community of Bosniac victims recognizes Smailagić’s privileged status because of his lawsuit, a 

testimony of his adaptability and legal consciousness, being able to navigate courts and legal 

system and overcome political and ethnic obstacles, the community of Serbs who reside in the 

same town accept his innocence, as it was ascertained by the court of law they recognize as 

legitimate.  

 Smailagić speaks of sense of achievement for getting the payment, not for the size of the 

payment. He admits that to this day he is not sure why his case was really successful, particularly 

because the judge who ruled favorably was since removed from the position. Since his lawsuit, 

there were no other payments issued by RS to other war victims. However, the pressure is 

mounting, and victims organize in their pursuit of recognition through courts.  
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 Smailagić today collaborates with other victims’ associations and helps navigate civil 

procedures. In Banjaluka, Bosanski Novi, Kozarac, Kotor Varoš and Šamac he advises association 

members how to collect paperwork and prepare documents to file civil claims. He said he and his 

colleague had faced enduring political pressure to maintain the organization, but they have been 

managing somehow. People from Gradiška, Derventa, Prnjavor and Mrkonjić could not organize, 

as political pressures in these cities have been high, so Bosniacs are too afraid to even think about 

mobilizing into an association and seek collective political action.  

 Smailagić is based in Banjaluka, the RS and even though there are other associations in FBH 

that Bosniac war victims could join, they prefer the RS based association as they think of 

themselves differently than Bosniac victims on the other side of political boundary. He thinks that 

what Bosniacs went through in RS is much different from what civilians experienced during the 

war in FBH: Bosniacs in RS have faced daily political intimidations and threats, they had been 

purposefully targeted, and during the war abducted and kidnapped, forced to work on war front 

lines dividing Glamoč from Bosanski Novi and Krajina, in Doboj, Batkovići and Teslić and many 

Bosniacs died there.  

 Bosniac civilians living during the war in what is now RS would be seen as treat to Serb 

political dream and would be taken to the most dangerous front lines and exposed to cross fire. 

Bosniacs would be taken sometimes 200 kilometers away and would not see their families for 

months, were not properly fed, were beaten, abused and terrible things were happening, Smailagić 

says. There are testimonies of what was going on in Glamoč, the kinds of terror that is no different 

from what we learned Jewish people endured on in Auschwitz.672  These narratives are now 

silenced and do not reach the main discourse. It seems that everyone in Bosnia is expected to move 

on by forgetting, while the official transitional justice policy has been accountability.  

 Smailagić suggests that two decades after the war, Bosniac war victims who returned to their 

original homes constitute ethnic minority and do not enjoy full citizenship. Other interviewees 

spoke about this as well explaining that Bosniacs in RS are forced to reside amongst alleged war 

criminals who were their butchers, collaborators or spectators to the crime victims suffered.673 

Most Bosniacs in RS live in poverty because social welfare system has disappeared and as 

Smailagić explains, state government representatives do not ask them “how they live.’ Bosniac 
                                                
672 Id. 
673 Interview 7. 
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political representatives do not get involved in the other entity matters and in turn, Bosniacs feel 

abandoned in RS. 674 Smailagić explains that situation is gloomy and representatives of Bosniacs, 

Serbs and Croats are equally responsible for the state Bosnia and Herzegovina is in.  

 Even though Dayton Peace Agreement, Annex 7 stipulates return of refugees and internally 

displaced persons to their original homes many Bosnians spoke of return policy and property 

restitution policies as corrupt.675 Smailagić explains the impact:  

You know, there are associations for return and they were administering donations. There 
were donations available, no question about that, but if you ask me, I would say it is not the 
turn yet for Banja Luka. I hear money came from Sarajevo, but in order to get that money 
one needs go to [say a person named] Šefik who would approve 10,000 BAM donations for 
the charge of the 2,000 BAM in order to give you what is yours. People say, ok then [I will 
pay], I am happy with 8,000 BAM. 676 
 

He explains that what worries him is that the aged war victims are dying: one generation of people 

would die experiencing injustice and when they are all dead, there will be no records to evidence 

the past crimes and consequently there will be no reason to continue to seek justice. Injustice that 

thousands of Bosniacs have experienced during the war in Republika Srpska might therefore 

forever stay historically unrecognized. By having his personal experience accounted for by law, 

Smailagić shows how money is able to recognize status injury as injustice and negotiate 

citizenship-although he is an ethnic minority in RS. Since his lawsuit, he helps thousands of 

surviving war prisoners organize, navigate administration and use law to communicate injustice, 

regardless of their ethnic belonging and he teams with Serb and Bosniac lawyers to do that. His 

phone continued to ring as I was leaving.  

 

2. Accountability  
 

Samir Pojskić and I met in the industrial city of Zenica known for its steel mill formerly 

owned by the state, today under the ownership of Dutch company Mittal Steel. Zenica is located 

about an hour away from Sarajevo. We first had coffee in one of the local hangouts with a garden 

to get acquainted and then went to his office. I estimate that Pojskić is at least twenty years junior 

of Smailagić. He explained to me that he is originally from Sarajevo, but married a woman from 

Zenica where he established a home and family. During the war, Croats captured him and while in 
                                                
674 Id. 
675 See also C. Williams, "Post-Conflict Property Restitution and Refugee Return in Bosnia and Herzegovina: 
Implications for International Standard Setting and Practice." 
676  Interview 20. 
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detention he was exposed to cross fire and forced to work, digging tranches on the front lines. He 

said he was sometimes forced to work 24 hours a day and was frequently physically and 

psychologically abused. We did not discuss details of his abuse. When I asked why he decided to 

go to courts and seek indemnities for personal injuries, Pojskić explained that when he was 

captured, he “promised himself” that almost immediately upon his release, he would seek 

justice.677  For him, this was a matter of both accountability, justice and restoring his personal 

pride. 

Pojskić explains that reparation money represents a symbolic accountability measure that 

he can show to his children as a tangible proof “that their father was in a detention camp.” This 

analogy of symbolic recognition in money, reminded me of the golden coin a tangible recognition 

for workers’ hard labor that socialist Yugoslavia was giving to workers. Such golden coin would 

be shown around to family and friends with a sense of pride as a testimony of privileged social 

status and state recognition. In addition to having a social significance, reparation money for 

Pojskić has had personal meaning as it served as the retributory justice—to him money symbolizes 

that someone who is responsible had paid. It is earned in a way, his abuse earned him tangible 

recognition that his children can understand as it is validated in money that their father had 

suffered.  

He explained to me the BH legislative framework, describing that the state does not have 

a transitional justice framework that would include torture victims in the 2006 social protection 

law.678 The law requires medical certification from the time when injury occurred in order to 

initiate administrative medical certification procedure that would determine level of physical 

damages and benefits. Pojskić explains the irony of such a law is that grants access to rights by 

procedurally limiting it: 

I often say jokingly, it is not like on one side we had beatings, torture and exposure to 
cross fire and front lines where were forced to dig tranches, and on the other side we had 
a team of doctors who would carefully examine our injuries [and issued statements and 
certifications for our convenience].104  
 

For Pojskić, litigation was about establishing liabilities and payment a form of the retributory 
                                                
677  Interview 19. 
678 As the interviewee explains, transitional justice strategy to establish administrative reparation policy is still in the 
making and the social protection law is used to fill the gap. Social protection law however cannot be understood as a 
reparation law as it does not provide possibility for prisoners of war and torture survivors to simply apply for 
entitlements and receive monetary assistance, pension and healthcare entitlements based on the war status. Even 
though this law is commonly referred to as reparation for civilian victims of war, prisoners of war and torture survivors 
are left outside of the scope of benefits.   
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justice—where reparation money functions as the punishment for crime instead of criminal 

sentence. 

Conversation with Pojskić was mostly about law as a vehicle of justice. He explained to 

me that he wanted to prove to others who believe the institutions are in the perpetual state of chaos 

that legal system indeed works. He explain that he and his lawyer-friend who represented him were 

able to master law by jointly studying and working on building his case. In his claim, he was 

charging both FBH and BH with liability for personal injuries, as these are institutionally legal 

successors of both Army of BH and HVO (Croat) Army. He explained that the amount of 200 KM 

per day awarded to him for deprivation of liberty, was carefully considered by him and his lawyer 

as a realistic and quantitative reflection for his injuries. He considered BH practice and the pre-

war standards that established parameters for illegal deprivation of liberty. When a criminally 

charged person would be erroneously convicted and deprived of liberty to be later found innocent, 

they would receive this amount. These parameters however, fail to consider circumstances in 

which camp survivors had experienced detention. In most cases, once captured they would live in 

fear, not knowing whether they would survive the next day. For him, it was the most difficult to 

experience in the procedure that the state and FBH counsel would both dispute the bare existence 

of war camps and he said:  

I know that this is a part of legal process that they would contra-argue, by to dispute that 
camps existed, that is morally as low as one can get.679 

 

For Pojskić, the process of assessing what constitutes appropriate amount has resulted in a 

mutually agreed indemnity on 200 BAM per day. His case encouraged the other camp survivors to 

enter the legal system works. Since his case was decided on, some individuals have been awarded 

1,000 KM per day says. When I asked what money meant to him personally, Pojskić explains that 

this is not only about money, but also about accountability and satisfaction:  

[…] Not the amount, but satisfaction that I have fulfilled the promise I made to myself. I 
was able to prove to [myself] and to the others, that despite of it all, there is still some 
system that with the help of capable lawyers [and that system] can function well.680 

 

The process gave him community recognition and a leadership position, as Pojskić currently heads 

a camp survivors’ association in Zenica canton. He spoke about the process as a way to legitimize 

law through a personal action. By establishing legality, he explains that he was able to show that 
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law works. This is important as people lost faith in law.  

In his view, the norms of legal liberalism are different from those under socialism where 

winning the lawsuit and getting reparation at the rate he thought was fair meant that his legal 

consciousness had changed and that he is able to learn the new norms and use law to navigate the 

process. He wanted to show that there is a rationalized system guiding the new society and even 

though it seems ‘chaotic’ that “the system works.”  

Pojskić now works to help other war inmates who survived torture camps in FBH collect 

required documents and connect with legal counsels, assisting them to negotiate ‘the system.’ 681  

He teaches them how to negotiate power structures and submit individual claims in order to 

pressure the state into considering a state reparation policy that would in turn recognize victims’ 

past suffering and remedy present status and class marginalization as a part of an administrative 

transitional justice strategy. Pojskić spoke of feeling empowered as amidst of total institutional 

breakdown and normative chaos, he was able to use law to restore law and claim justice.  

3. Acknowledgment   
 
 Chapter Four established normative framework of international law showing that it allows 

individuals to bring claims against the responsible state directly, before national judicial or 

administrative bodies. However, international jurisprudence has been such that judges would more 

often than not favor State immunity over individuals’ right to reparation.682 Hasan challenged that 

approach. He and I have met in the cafe located indoors, near his office in Sarajevo and as he 

searched for a lighter to have a cigarette before we would start, I noted that he seems visibly 

nervous. He is probably in his mid to late forties and is well known figure in Bosnia, often on 

television speaking about justice.  

 Hasan is the first successful plaintiff to establish state responsibility in relation to Bosnian 

war and genocide in Srebrenica and explained to me that this journey for justice has been very 

difficult. Much like many other war survivors I spoke to, he had also personally mastered criminal 

and civil law in order to learn how to use it. Many Bosnians because of bare necessity after 

surviving horrible harms also emerged as leaders representing other victims. Hasan thinks that 

                                                
681 Ibid. 
682 This was discussed by the late judge, Antonio Cassese, International Law, Second ed. (Oxford, New York: Oxford 
University Press, 2005). 
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pressure to also master law in order to seek personal justice “is not fair.” 683 The disconnect between 

state and its citizens has resulted in strain that has forced victims independently to learn law.   

 A culture of legal liberalism is exactly what Hasan describes and even though he is an 

engineer by training, he had to learn law to be able to understand how to make use of it and 

communicate facts to his lawyers in a way that would help his case. In the process of seeking truth 

for his family, he became an organic intellectual, to borrow the term from Gramsci that describes 

those individuals who have no formal education, but independently developed expertise in a 

specialized field emerging as leaders.684  Instead of helping its citizens, the state has distanced 

itself trying to avoid the costs of paying. Individuals are expected to independently and personally 

navigate national, transnational and international systems of law.  

 Hasan explains that for him, this pursuit of justice has been about his family. It has been a 

lonely quest, particularly as he stood alone as a citizen of Bosnia and Herzegovina against The 

Netherlands, a developed foreign state with available expertise and knowledge to fight against 

him. There was no backing from Bosnian authorities and no skilled legal expertise appointed by 

the state to advise him and provide legal counsel. The state provided no material or financial 

resources to help with the case. He explains:  

There should had been a lawyer appointed to assist me, prepare me for hearings, but nobody 
even called me, forget anything else […] I never had support from the embassy either. Few 
years ago, I got some diplomatic attention mostly because I was so publicly exposed 
[through media] that it was almost inevitable that I would get some sort of moral support. 
685 

 

Nuhanović explains that to his surprise, the most valuable help came from the Dutch people 

themselves, even though ironically, he was suing their state. Indeed, the human rights lawyer and 

professor Liesbeth Zegveld who specializes in liability for human rights violations helped 

represent his case and also established the non-governmental human rights organization titled 

Nuhanovic Foundation providing essential legal and logistical support. This was unusual for Hasan 

as he was in effect charging their state with responsibility.686  

 Hasan has experienced a communication barrier as all supporting files had to be translated 

from Dutch into English language, so he can verify them. In addition, he experienced financial 
                                                
683 Interview 13.   
684 Antonio Gramsci, Selections from the Prison Notebooks (trans. English) Lawrence & Wishart. London. 1971.  
685 Interview 13.  
686Nuhanovic Foundation. Available from: http://www.nuhanovicfoundation.org/en/who-we-are/ [Accessed 13 
January, 2017]. 
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barriers as had to make between 30-50 personal visits to the Netherlands to attend hearings and 

participate in consultations with his legal team. The state of BH provided no resources or support, 

but instead the Dutch foundation financed all of his trips and travel expenses. He explains that 

without their help, his suit would not have been possible.  

 The most significant obstacles had been faced during the procedure where legitimacy of 

facts was brought into question. He explains:  

I was aware that the Netherlands would use all means available to defend itself, but what 
has happened was much worse as it used to lie, literally lies, to deny facts. For instance, in 
one of their documents submitted to the court and the chamber, it was written that the 
[UNPROFOR] DutchBat has never handed Bosniacs over to Serbs. But what is indeed the 
essence of my argument. More importantly, I have sued them because they had delivered 
my entire family to the Serbs and as the consequence, they were murdered. I saw this; I 
watched it as they told me to go out and interpret this. I did interpret those exact words 
[that civilians must leave the compound]. However, in their documents it was stated that 
this never happened. I told them that I do not see any the difference from what they do and 
how they use media to negate what they have done, from what large number of Serbs are 
doing: denying that what had happened was indeed a genocide. What does this mean? What 
is means is that now we [Bosnians] have to convince the entire world that what happened 
[to us] had really happened.687   

 

Denial of facts and lack of criminal responsibility is what Smailagić and Pojskić have both 

personally experienced. During the war in BH, Nuhanović and his cousin Mustafić, had worked 

as an interpreter and an electrician at the military camp in Srebrenica under the command of the 

UN Dutch contingent mandated to protect civilians, based on the United Nations Security Council 

Res., 819 of 16 April 1993. The Dutch military refused to shelter Nuhanović’s family for the 

reasons they were not on the list of the employees.688  

Nuhanović’s case has established how Holland failed to save lives, successfully arguing 

for state responsibility. They established that the state of Holland and the U.N. had effective control 

over the same wrongful conduct. The Supreme Court found that attributing this conduct to the state 

would not in any way determine whether the UN had also exercised effective control over the 

DutchBat troops.689 The Dutch Supreme Court established that the state is indeed responsible for 
                                                
687 Ibid. 
688 Joost Von Egmond, “Srebrenica Survivor awaiting compensation says he wants the Dutch “to determine the truth’.” 
International Justice Tribune. 13 January 2015. Available from: https://www.justicetribune.com/articles/srebrenica-
survivor-awaiting-compensation-says-he-wants-dutch-determine-truth [Accessed 30 July 2016]. 
689 First Chamber decision 12/03324 LZ/TT Sept 6, 2013. Available from: 
http://www.internationalcrimesdatabase.org/Case/1005/The-Netherlands-v-Nuhanovi%C4%87/ pp. 22-23 [Accessed 
30 July 2016]. 
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death of Mustafić and Nuhanovic’s family members.690 Following this ruling, ten women from 

Srebrenica also filed the suit at the district court in The Hague, charging both, the United Nations 

and the State of the Netherlands with responsibility seeking compensation for personal injuries 

and acknowledgment of responsibility.691 As the UNPROFOR Dutch battalion refused to shelter 

Nuhanović’s father and brother and Mustafić’s father, all three were captured by the Serbs military. 

The court found the Dutch soldiers responsible for handing over individuals to Bosnian Serbs, and 

as the result of such action, they were murdered.692 The Dutch Supreme Court, established the state 

responsibility in Nuhanović father’s and brother’s death and Mustafić’s father attributing the 

conduct of Dutch soldiers to the state; principally the Dutch ministries of Defense and Foreign 

Affairs and not to the UN.  

Nuhanović explains that the principal legal questions that the court discussed are whether 

the immunity enjoyed by the UN is absolute or is it subject to a test of its compatibility with the 

right of access to a court based on the Article 6 of the European Convention on Human Rights and 

Article 14 of the International Covenant on Civil and Political Rights. If the individual right is 

absolute, the question is whether immunity should prevail because the claims are based on 

accusations of the State involvement in genocide and other grave breaches of fundamental human 

rights. The Dutch Supreme Court found that the U.N. could not be sued in the Netherlands, 

confirming its immunity, based on the Convention on the Privileges and Immunities of the United 

Nations and the Mothers of Srebrenica appealed to the European Court of Human Rights. 693 The 

survivors won the case and the state was found liable for deaths of 300 men; but the court ruled 

that the state had effective control only over those civilians who were initially sheltered in the 

compound, and later deported. The case failed to establish liability for murder of over 8,000 

Bosniacs who while the town was under the Dutch UNPROFOR control also fell victims of Serbs 

execution in Srebrenica. The ECtHR subsequently found the case inadmissible also using the 

immunity clause.694  

                                                
690 The Dutch Supreme Court judgment in Nuhanovic case of 6 September 2013 is available from: 
http://www.rechtspraak.nl/Organisatie/Hoge-Raad/OverDeHogeRaad/publicaties/Documents/12%2003324.pdf 
[Accessed 30 July 2016]. 
691 See above. Nuhanovic’s case has been instrumental for mobilizing women from Srebrenica who would also follow 
the lawsuit. Mothers of Srebrenica versus the United Nations and the Netherlands.  
692 Ibid. 
693 Supreme Court of the Netherlands Judgment in the case of Mothers of Srebrenica Association, established in 
Amsterdam. 13 April 2012, First Division 10/04437 EV/AS. 
694 Stitching Mothers of Srebrenica and Others v. the Netherlands, the ECtHR application no. 65542/12. 
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 Hasan describes that his experience with civil law was complicated and difficult to 

manage, but it was personally important in establishing truth to what happened with his family. 

There were multiple procedural challenges he has faced throughout the process:695 “I sued them 

because they delivered my entire family to the Serb military forces after which they were all 

executed.”696 However, he experienced that the very foundation of his case would be challenged. 

Proving the case and establishing liability for death of his family and other civilians murdered in 

Srebrenica, genocide resulted in establishing state responsibility, but he continues to search for 

persons who murdered his mother, father and brother. He told me that he has been privately 

investigating and gathering information that would help prosecution open the case concerning his 

mother’s murder because police and prosecution are not doing much. He suspects that one of the 

responsible persons for allegedly murdering his mother currently works as a Serb government 

representing the state institutions. He continues to be one of the most powerful figures in victims’ 

mobilizing for reparation. 

 

4. Agency  
 

Hava (name changed) has used the courts based on victims’ associations support and courts 

have provided a venue to tell a very personal account.697 I met Hava in the center of Sarajevo and 

it was a very hot summer day. She looked old and tired of life, but youthful at the same time. Hava 

was dressed in traditional clothes that indicated to me she has turned to faith: her long headscarf 

was covering all of her hair, exposing her round, youthful white face that did not match her age. 

She was wearing long dress, showing only her hands. When I offered her something to drink, she 

explained that she is fasting during the month of Ramadan. I knew that this means no eating or 

drinking from sun dawn to sun set and was surprised she found time to do this interview with me, 

knowing that during Ramadan days are spent in peaceful reflections and prayers. I was worried 

that heath, dehydration and fasting in combination with uncomfortable conversation that would 

unearth past to understand present, would increase levels of stress and cause emotional discomfort.  

I was apprehensive she might faint and was nervously flipping in my mind all the worst 

possible scenarios, anticipating what to do in the case of an emergency. Luckily, as we were 
                                                
695 Supreme Court of the Netherlands, Judgment in the Case of the State of the Netherlands (Ministry of Defense and 
Ministry of Foreign Affairs), v. Hasan Nuhanovic, Series Judgment in the Case of the State of the Netherlands 
(Ministry of Defense and Ministry of Foreign Affairs). 
696 Interview 13. 
697 Interview 12. 
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meeting at the hospital compound, I estimated help would be near. I was clearly overreacting, as 

this never happened as Hava had spiritual strength, kindness and determination to tell me what 

happened to her. I opened the windows and put on the fan to bring some breeze into the office. As 

she spoke slowly and softly, I would learn about her husband’s death, her captivity, sexual abuse 

and lost home. She told me all of it in calm, fragmented and interrupted ways. I could understand 

the talk of trauma. 

It was clear to me that bigger worry should be my own ability to apply cultural codes and 

referencing to fully understand her use of fragmentation and pauses, rather than Hava’s fainting in 

front of me. She told me how she lived before the war, how she and her husband had a big house 

in Rogatica (a small town near Sarajevo), land and private business and how he managed to support 

family well by running his private business. He was able to build and fix things. They also had a 

small house in the back of their property and Hava was a mother to three children and housewife. 

All of her children are now adults with their own families.  

As she spoke, Hava was often in pursuit of the right words. Her narrative was distanced, 

and language was conceptually abstract and indirect. Hava speaks in coded language of trauma 

and understanding her requires attentive listening. Yet, somehow her voice remained soft and 

gentle throughout the ninety-minute long interview as she shared personal details as a historic fact, 

recalling what happened to a young woman from the neighborhood who was also captured by the 

Serbs, stripped naked and ordered to walk through the Serb camp and then brought into private 

rooms to service their soldiers.  

Hava cautioned that any referencing that could reveal identity of this girl would be the most 

inappropriate, as it would bring more disgrace and shame to her, damaging her reputation. Hava 

explained that the girl was very young and what happened to her was terrible asking me to reassure 

her that this girl’s information would be protected. However, when she described what happened 

to her personally and how the commander of the camp ordered a young Serb to rape her, Hava told 

me that I should decide what do with that information; she found strength in believing in God and 

earthly reputation did not mean much anymore. She was however certain that I must know what 

was happening in Rogatica during the war and this is why she told me about this girl’s tragic 

experience. I have decided to ensure I protect identity of both, Hava and the girl and therefore I 

changed her name.  

Hava no longer lives in her home in Rogatica where her abuse took place, but she settled 

in Sarajevo with one of her sons. She lives in the basement of her son’s family’s home. Hava 
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explains that losing her husband and her home feels like losing it all. At one time, she tried applying 

for property restitution program, but she was on the bottom of the list for very long time. At one 

point she said she saw her name moving to the top of the list and became hopeful that she would 

have her home restored, but then her name-dropped to the bottom of the list again. She then 

realized that the administration of the program is fraudulent and lost hope she will ever receive 

anything. She feels nothing can be done about what happened and about lost home, but her civil 

lawsuit bring hope for justice.  

 Hava gave deposition and she said that the process was procedurally difficult. The RS 

attorney was a young woman who in her estimates could not be old enough to remember torture 

camps during the war. The RS attorney asked of Hava to prove that what she describes as ‘torture 

camp’— where she was sexually abused— was what she claims. This was humiliating, and it felt 

hurtful, but the judge decided in her favor. Hava explains that after she received the first instance 

decision awarding her with 55,000 KM (equal to about 22, 000 Euros) for her injuries, she was 

happy and could not wait to show to her children that she did not “go around chasing justice for 

nothing.” 81 Her children initially opposed her participation in litigation process as they worried it 

would only bring her more injury; that by telling her painful personal testimony publicly, their 

mother would get no recognition in return, and therefore would “only be wasting her time.” 83 As 

many other Bosnians, her children have lost faith in justice. They opposed their mother’s 

participation in legal processes as they worried that would bring her more harm than benefit.  

 Justice, even though unattainable, is constantly pursued through courts. Hava now lives 

with her son’s family in Sarajevo, far away displaced from the home she built with her late husband 

and from the town where she suffered violent crimes. She spoke of not getting any material 

recognition for what she had been through, other than a German donation that gave her a new 

washing machine through victims’ association she is a member of. That machine is now in the 

basement of her son’s apartment waiting to be unpacked one day when she settles to her own place. 

She said she feels as if she owns nothing of her own anymore. Owning is important; it is a 

restorative element of life to how it was. 

 Hava’s case speaks of a quest for recognition of individual suffering—where 

acknowledgment for harms is legitimized in the written court order—an outcome of the civil court 

procedure that she can show to her family. A favorable outcome of civil court procedure ordering 

reparation money is expected to communicate historic account and her injuries in a socially 

meaningful way. This decision clearly gave her a social validation and sense of accomplishment 
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as she showed me the court decision with the amount ordered to compensate for her injuries, an 

amount unable to give justice to what she survived and too small to enable her to repair home in 

Rogatica, or to purchase a new home in Sarajevo. She suggested that this money has brought a 

sense of acknowledgment that what happened to her was real and wrong. As we were closing the 

interview that lasted almost two hours, she told me she was eagerly waiting to get home and show 

the decision to her son. The prospect of receiving money has empowered her. Even though the first 

instance decision would most likely be appealed, and it may take a long time before Hava would 

see any reparation money or ever, she feels she has been a part of something much bigger. As she 

was leaving, she folded the court decision and placed it back into her purse as if it were the most 

precious object. She has seemed to have recovered a part of her-self. 

 

5. Conclusion  
  

To explain what justice is, Nancy Frazer using her three-dimensional concept of social 

justice has observed that when there is no recognition of individuals’ equal right to access the state 

institutions, they are “prevented from participating as a peer in social life […]” Moreover, by being 

ignored or belittled, individuals are institutionally disesteemed, whilst the objective of social 

interaction is to establish historic account through legal processes.698 In this conversation about 

reparation, when victims cannot access legal remedies of their choosing, both, legal and 

administrative obstacles can purposefully perpetuate what Frazer calls “institutionalized patterns 

of interpretation and evaluation that constitutes one as comparatively unworthy of respect or 

esteem.”  

Transitional justice scholar and a practitioner, Pablo De Greiff has seen the importance of 

reparation in regards to how money can cement relationship between individuals and political 

community, where victims’ recognition is “both a condition and a consequence of justice.”699 

Similarly, Juan E. Mendez, the President Emeritus of the International Center for Transitional 

Justice (ICTJ) and Visiting Professor of Law at the American University, wrote that transitioning 

societies have an obligation towards its victims that include accountability and retributory justice, 

restorative justice and right to know the truth and also reparative justice as a way to recognize 
                                                
698 Nancy Fraser, Social Justice in the Age of Politics; Redistribution, Recognition and Participation. The Tanner 
Lectures on Human Values. Delivered at Stanford University, April 3-May 2,  1996.  
699 Pablo De Greiff (ed), The Handbook of Reparations (Oxford Press, 2006). 460 
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victims’ “worth and their dignity as human beings.” 700  Transitioning states should also restore 

norms by ensuring that individuals who committed crimes no longer work in democratic 

institutions. The link between damages and acknowledgment of responsibility is essential for 

establishing remorse, essential for correcting past wrongs. Some transitions might be more 

concerned about structural institutional changes and not necessarily much apprehensive about 

justice and others might be more concerned about law and judicial structures. 

This Chapter has introduced four individuals’ narratives showing how court and monetary 

reparation became a political tool to obtain recognition, legitimize law through domestic civil and 

foreign courts to get a sense of justice through liability and restore personal agency missing under 

the scope of internationally designed transitional justice programs. Whereas transitional justice has 

taken a criminal justice, humanitarian and development approach to restore norms, return 

displaced persons home and bring peace in post-war BH, it has failed to establish sentences 

proportionate to crimes, satisfy victims’ expectation of justice and recognize their suffering by 

ascertaining institutional liabilities and providing money as a remedy. Personal justice navigated 

through individual private civil claims shows how Bosnians have adopted to the capitalist idea of 

justice where injustice is paid for in money showing how in the absence of victim-centered 

transitional justice programs different bodies of law can be utilized to address victims’ need for 

justice. 

In her 1995 article titled “From Redistribution to Recognition? Dilemmas of Justice in a 

'Post-Socialist' Age,” Nancy Fraser explains that politics of redistribution and politics of 

recognition assume different conceptions of injustice. Therefore, inequality borne out of different 

economic structures and politics of distribution and inequality borne out of unjust “social patterns 

of representation, interpretation and communication” demand “different sorts of remedies.”701 For 

“the politics of redistribution, the remedy for injustice is economic restructuring of some sort” and 

for the politics of recognition “the remedy for injustice is cultural or symbolic change” such as 

“revaluing disrespected identities and the cultural products of maligned groups.” In Weberian 

sense, recognition means that there is a group with “lesser self-esteem, honor, prestige” in relation 

to other groups in society. This group according to Fraser may not have economically defined 

statuses, but they represent “culturally defined groups.” There are different theories explaining 
                                                
700 A. James  McAdams (ed), Transitional Justice and the Rule of Law in New Democracies.  (University of Notre 
dame Press 1997). 
701 Nancy Fraser ‘From Redistribution to Recognition? Dilemmas of Justice in a 'Post-Socialist' Age’ New Left 
review 1(212) July 1995:68-93. p7. 
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group differences differently (politics of distribution i.e. Marxist theory, politics of recognition i.e. 

Weberian theory of status). Arguably, victimhood, is much like gender “a bivalent collectivity” 

suffers both “socioeconomic misdistribution and cultural misrecognition in forms where neither 

of these injustices is an indirect effect of the other, but where both are primary and co-original. In 

their case neither politics of redistribution alone nor the politics of recognition alone will suffice. 

Bivalent collectivities need both.”702 For Fraser, restoration of dignity is possible by the means of 

self-worth through recognition as a matter of rights and political and socio-economic participation.   

What Zijahudin, Samir, Hasan and Hava show us is that they have been trying to collect 

pieces of their past that would make them full citizens: Zijahudin and Hava’s lives were interrupted 

at the peak of their socially productive age. They now both suffer poor health and loss of meaning. 

Hava is still longing to have her own home. Samir, who is not of retirement age yet, but suffered 

deterioration of health resulting from wartime injuries, could not be integrated into the emerging 

free market economy as the productive citizen. Hasan whose parents and the younger brother were 

murdered in Srebrenica, still searches for those who are responsible for murdering his family. Yet, 

for all of these four individuals, pursuit of money through civil law system is a matter of personal 

justice that carries complex meanings. It represents a way to repair the past where they were 

institutionally disesteemed to become individually recognized for the suffering they endured and 

a way to make a place for them as citizens in this newly configured BH.  Law is the tool to bring 

about some type of change.  
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IX. Conclusion: Law, Money and Justice in Post-Conflict Transitions  
 

Significance of victims’ monetary reparation and justice as a reflection of globalization 

where “cosmopolitanism of the market” and “cosmopolitanism of morality” should be understood 

in relation to  the international community’s (i.e., donor States’) recognition of shared humanity 

and common responsibility for individual reparation.703  However, as Laurel Fletcher and Harvey 

Weinstein have explained in their empirical examination of Transitional Justice there has not been 

a major shift in the transitional justice paradigm and this may continue to influence scholarly 

inquiry.704 Instead, there is “a degree of parochialism or it could be understood as the natural 

evolution of a nascent field that will develop in new directions not yet evident." 705 There have 

been no major breakthroughs terms of understanding how structural drivers of conflict may 

influence and potentially undermine the transitional justice paradigm and how development as 

justice model fails to address structural injustice and inequalities that come with neoliberal 

economy.  

The aim of this study was to initiate a conversation about the meaning of reparation money 

and the functions of judicial reparation by examining the case of Bosnia and Herzegovina as a 

post-conflict society and show position of war victims as bivalent collectivities. The study has 

proposed that by using law and money in tandem to obtain recognition of past harms and current 

socio-political group marginalization, Bosnians translate money across different frames of justice, 

transforming it into a critical tool to negotiate their place in the post-conflict transitional justice 

processes. I began this study by establishing that even though international law provides a clear 

basis for reparation as a right to remedy primary rights violated, there is a gap in empirical 

knowledge about individuals’ experience with law, the meanings victims attach to reparation and 

what types of reparation are acceptable and appropriate. In the subsequent Chapters, I have shown 

how judicial reparation, as a diferentialist form of justice is utilized to transfer human, non-
                                                
703 Sznaider, Natan (2002) "Money and justice: Toward a social analysis of reparations," 3 Human Rights Review 104-
110. (2). 
704 Laurel E. Fletcher and Harvey M. Weinstein “Writing Transitional Justice, An Empirical Evaluation of 
Transitional Justice Scholarship in Academic Journals” Journal of Human Rights Practice 177, 2015. 
705 Laurel E. Fletcher and Harvey M. Weinstein “Writing Transitional Justice, An Empirical Evaluation of 
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pecuniary human losses from the domain of irreparable, morally reprehensible and irrecoverable 

into the realm of the political negotiations. The absence of an inter-state reparation program, 

international claims commission and lack of administrative regional or state reparation programs 

to acknowledge gravity and scale of damages and human suffering inflicted upon Bosnian state 

and its citizens, have resulted in thousands of individuals who independently organize and use 

courts as a way of personally pressuring the Bosnia and Herzegovinian government to regulate 

injuries and provide state entitlements to qualifying groups of citizens.  

Bosnia and Herzegovina is an example where people use law to translate war injuries into 

their private and personal problems to communicate structural problems: lack of political 

representation, parity of participation and effective development programs to ensure fair 

distribution of resources through pension plans, access to healthcare, property restitution and other 

entitlements, victims of war crimes, crimes against humanity and genocide. Ernesto Verdeja using 

Honneth’s concept of symbolic misrecognition has reminded us of Arendt who wrote that 

“recognizing targeted groups means bringing public attention to the fact that violations were not 

simply discrete ‘excesses’ but the result of planned strategies of repression (and occasional 

extermination) against designated ‘enemies.’ As he writes: victims who were subjected to 

perpetrator-defined group of ‘objective enemies experience the crimes contained a distinctly 

systematic element. Therefore, to return to the status of full political citizen, symbolic recognition 

of injured groups requires recognizing on two levels: the way strategies of repression targeted them 

as groups and how society responds to the demands of groups and how state meets the obligation 

to recognize victims’ experiences and treat them as equal citizens.706 To achieve social justice, as 

Nancy Fraser has maintained, it is important to determine ‘who’ and ‘how’ can make justice claims 

in the international system of law and a global society and under what circumstances.707 To answer 

the question ‘how,’ understanding law in the context of political economy is essential for 

understanding that the market and law together impact an individuals’ position in society. A range 

of both legal and non-legal measures support economic growth.708  

Even though the aim of transitional justice is to use law to do no further harms, particularly 

                                                
706 Referred to in Verdeja, "A Normative Theory of Reparations in Transitional Democracies." p. 454. See also Arendt, 
Eichmann in Jerusalem: A Report on the Banality of Evil. 
707 See above discussion on Social Justice, Introduction, pp: 20-22. 
708 Curtis J. Milhaupt and Katharina Pistor, Law & Capitalism: What Corporate Crises Reveal about Legal Systems 
and Economic Development Around the World, (Chicago: University of Chicago Press).  2008. 
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to those it intends to benefit,709 by favoring accountability, restorative and development justice 

models, transitional justice has two key limitations.710 First, by using law to address past harms in 

order to stimulate free market liberal democracy and peace building through free elections, 

procedural democracy, constitutionalism and the rule of law, and various backward-looking truth 

and justice measures, transitional justice favors civil and political rights. As such, it fails to 

examine how law at the epicenter of political and also neoliberal political economy changes also 

drives macro level transitional justice programs that influence local democracies and process puts 

constrains on local transformative potential of justice claiming processes. Second, although the 

judicial process can arguably offer tangible justice and reparation money can offer “an emotional 

life-jacket, a security blanket, and a method to stave off anxiety” 711, the discussion about functions 

of judicial process and moral economy of debt and credit through which victims translate personal 

losses and injuries to reparation money is lacking. 

 This study has offered an empirical examination of Bosnia and Herzegovina as a changing 

society and the effects the complicated post-war, social reconstruction process has had on 

individual lives. It has provided a study of reparation critical to the development of reparations 

scholarship showing that transitional justice’s focus on trials, restorative justice, institution-

building and development have left individuals who suffered harms unrecognized and also 

socially, politically and economically marginalized with restricted parity of participation, access 

to judicial institutions and reparation as remedy for injuries suffered. Monetary reparation has been 

shown to mean more than just utility money.  

Transitional justice proponents approach monetary reparation as a measure of worth, thus 

money is incapable of measuring human suffering. I have shown that challenging this approach 

can offer a new way to consider a broader meaning of money as a symbolic tool to signify, 

navigate, organize and negotiate relationships. I have adopted a sociological conceptual frame to 

show that at the time of global economic and legal liberalization where money is all, monetary 

reparation in Bosnia and Herzegovina drives individuals’ political mobilizing and collective 
                                                
709 Rubio-Marin discusses reparations through gender lenses in “Engendering the Reparations Jurisprudence of the 
Inter-American Court of Human Rights: The Promise of the Cotton Field Judgment.” Human Rights Quarterly, 
Volume 33, Number 4, November 2011. See also, pp. 1062-1091. Lisa Laplante examines reparation through the 
pluralist notion of justice in “The plural Justice aims of reparation.” Transitional Justice Theories 
Susanne Buckley-Zistel, Teresa Koloma Beck, Christian Braun, Friederike Mieth. (Eds.) 2014. 
710 Paul Gready and Simon Robins, "From Transitional to Transformative Justice: A New Agenda for Practice," The 
International Journal of Transitional Justice 8 (2014) 
711 Gregoire Mallard, "The Gift Revisited: Marcel Mauss on War, Debt, and the Politics of Reparations," Sociological 
Theory 29 (2011). 
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identity contestations to participate in a legal procedure and personally seek justice for past crimes.   

 

1. Results and Interpretations 
 

Even though I initially expected that monetary reparation would be understood in relation 

to a limited reach of post-conflict, transitional justice tools in Bosnia and Herzegovina, I found 

unexpected layers of complexity in regards to how victims understand the idea of reparation, how 

they experience reparation through courts and participation in a legal process, what they expect 

judicial reparation can do and how in turn international and domestic judicial structures and state 

officials respond to victims’ mobilizing in a post-war transition. I used multiple sources of 

information to examine the bottom-up and top-down relationship between personal losses, law and 

a changing society and I identified four key broad themes emerging from the interviews centered 

around the notion of justice, law and personal recognition on the one hand, and the political future 

of the state and state economy on the other.  

Firstly, by acknowledging losses through the court procedures, monetary reparation is 

expected to function both as punishment for crime expressed in liability money and recognition of 

individual suffering. Second, judicial judgments that ascertain individual damages, reaffirm social 

recognition of human suffering. Third, monetary reparation is expected to restore community trust 

by ascertaining institutional responsibility for individuals’ losses and injuries and open a 

conversation about who is liable to pay and why. Finally, monetary reparation is expected to 

reinstate individuals’ ability to access services as the symbol of political membership no longer 

available as citizens’ entitlements, because disability pension, healthcare and employment benefits 

are no longer available.  

While most victims of war in Bosnia and Herzegovina have suffered terrible losses such as 

death of their family members or torture, despite experiencing vulnerabilities when accessing 

international and state institutions, Fikret, Hasan, Munira, Hasan, Fadil, Senad and others emerged 

as ‘organic intellectuals’ speaking knowledgably about law and monetary reparation, citing the 

limited reach of international criminal law and transitional justice programs locally implemented 

and a lack of institutional responsibility. Monetary reparation emerged as a tool to repair dignity 

and a tool to restore personal position in victims’ families, communities, country and in the world. 

The war injury caused to one’s selfhood is being individually repaired by collective organizing 

and by personally taking action to seek acknowledgement for forced displacement, ethnic 

cleansing, murder and genocide and for ongoing marginalization caused by the state’s shift to a 
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free market economy which inevitably leaves victims behind. It became evident that victims use 

courts and civil remedies as an essential political tool to restore justice for economic, social and 

cultural marginalization and their status as identity injury. Through a rights’ claiming process, in 

response to restricted citizenship, property restitution, lack of adequate trauma and rehabilitation 

programs, money claiming empowers war victims in relation to the state and international 

structures that guide transitional justice processes.  

On a macro level, we can identify a structural response to the mobilization of victims. 

Although international and national judiciary and human rights lawyers both in The Hague and 

Sarajevo speak of reparation as a complicated process, they consider it an important procedural 

tool of law to translate international norms into a local democracy-building practice that would 

acknowledge personal and group injuries. The international development and state officials in the 

social security sector understand reparation in the context of the consequences it could have in the 

existing and rather unstable economy and political climate of Bosnia and Herzegovina. In their 

view, victims’ mobilizing is understood as an undesirable method to pressure the state with costly 

financial measures that would in turn impact the future of the state and also its citizens.  

The complexity of how individual experiences on a micro-level relate to macro-level, 

transitional justice structural changes shows how peoples’ experiences of negotiating and actively 

pursuing reparation before judicial institutions are in turn tied to their personal and social positions 

in a society. I found that alleging state and entity responsibilities, vis-a-vis the death of one’s 

relatives, is not only about seeking personal recognition for human losses and injuries, but also 

about the moral economy of claiming. In the process of contesting, pursuing and rejecting money 

to repair personal losses, victims reiterate a historic account—that an internationally wrongful act 

was indeed committed and therefore seek to establish a system where appropriate remedies for the 

harms suffered should be available and full citizenship restored. 

What this study has done is the following: by drawing on the rich body of the literature in 

reparations within the field of law, transitional justice and sociology of money it first outlined the 

international legal framework that defines state obligations to repair damages and injuries caused 

to the state, organizations, groups and individuals to show how Bosnians assert their legal rights 

to remedies using the international legal system. Next, it examined transitional justice processes 

in Bosnia and Herzegovina showing that they have failed to recognize victims’ rights to reparation 

and indeed that transformation of citizenship brought further political and economic, social and 

cultural marginalization of vulnerable groups. The study showed how political economy changes 
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have distanced citizens from the state, shrunk economic, social and cultural rights and transformed 

courts and monetary reparation into the main sites of social and political struggle to independently 

negotiate government liability for past crimes and gain recognition for class and status 

marginalization. Bosnians who are still displaced twenty years after the conflict continue to face 

discrimination in the political entities where they constitute a minority: restricted citizenship, 

housing problems, misappropriation of land and homes, a restricted ability to speak their native 

language, and access entitlements including healthcare, social protection benefits, retirement, 

disability and employment benefits. Finally, the study has shown how war victims fill the gap by 

personally claiming monetary reparation as a social token to reassert agency and obtain social 

recognition for past harms and present needs.  

Chapter One has introduced the case of Bosnian war victims mobilizing through 

community associations to seek civil liabilities for human rights abuses that occurred over two 

decades ago as an opportunity to shed light on the ‘post conflict situation’ which has been the 

subject of a broad range of transitional justice program and show how the use of money remedies 

individual losses and also recognizes present class and status in victims and attempts to restore 

citizenship. Making use of money as a communication tool to independently convey the impact of 

war injuries and present losses through courts, this study has argued that civil remedies offer an 

important “statement of condemnation” as powerful as criminal justice can be, where the “specific 

goal of compensation to victims of human rights abuse is to restore their dignity and to reintegrate 

them into society as equal citizens.”712 The study thus began by showing that judicial and 

administrative reparation serve different individual and societal justice claims.  

Chapter Two reviewed the literature in reparations law, transitional justice and sociology 

of money showing how victims apply principles of the moral economy to monetary recompense 

in relation to the offender, society, state institutions and the source of money. These three bodies 

of literature brought together have offered a critical perspective into the limitations of transitional 

justice and post-conflict practice: while bringing a macro-level social reconstruction processes to 

repair norms and rule of law, it lost sight of how people understand remedies and what makes a 

reparation an acceptable and appropriate instrument of justice. Sociology of money offers a 

conceptual tool for expanding the transitional justice theoretical framework and consider how free 

market-based values have deeply impacted global society and how post-war transitions consisting 

of social, political, and economic democratization processes have changed the meaning and 
                                                
712 Id. 
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function of law and money. Bringing this literature together has shown us that money transformed 

from an economic, utilitarian measure of worth into a central component of agency-structure 

relationship can drive a power struggle between victims, the global community and the State.  

Chapter Three introduced the case study of Bosnian and Herzegovina and the research 

design of the study, used to explore the meaning and impact of victims’ mobilization through civil 

courts. Using a context specific, case study approach I have interviewed victims, victims’ 

organizations, and legal representatives, judges, legal advisors, and state officials; identified and 

grouped common themes, interpreted meanings, functions, and presented the challenges victims, 

judiciary and state officials experience when claiming, administering and negotiating justice in a 

post-conflict, free market democracy context.  

Chapter Four outlined the normative measures in international law that frame the 

possibilities of reparation, along with judicial and administrative venues to seek inter-state, 

collective, and individual reparation. These measures show that while customary international law 

is used to protect states’ interests, it has now evolved into a rights-centered approach to promote 

legal liberalism and a human rights culture. The study here showed the contradiction between how 

the international legal system grants victims the right to legal remedy and how in turn individuals 

face severe limitations in independently accessing such rights. The result has been that 

internationally funded development programs in post-conflict societies treat victims’ 

reparation as a matter of charity and cosmopolitan kindness rather than a legal right to repair 

what has been damaged. The juxtaposition between international law’s promise of justice and 

individual rights has offered little consideration of how individuals, organizations, and injured 

states can indeed access remedies before international, transnational and national judicial 

institutions. 

Chapter Five examined the transitional justice framework of social reconstruction and 

democracy building in Bosnia and Herzegovina and showed how victims have been transformed 

into ethnic minorities deprived of equal participation. The study here showed that what civil 

litigation represents is Bosnian war victims’ collective struggle for justice and it is therefore a 

reaction to the system in which they have become the subjects of charity and ambivalence.  

Chapter Six examined how the socialist welfare state transformed into a post-conflict state 

that marginalized citizens through structural and normative changes including democratization by 

a neoliberal shift towards deregulation, privatization and state fragmentation. It showed how 

welfare law is used as a means of victims’ reparations, conflating distributive justice with a 
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corrective justice model. In response, as independent agents, Bosnians use the capitalist idea of 

money of the new neoliberal society to assert parity of participation from the state that is 

disappearing.  

Chapter Seven has shown that as civil litigation is massively pursued, transitional justice 

is rejected. It showed how civil courts have been transformed into the main places of justice where 

Bosnians learn law to navigate access to national judicial institutions and reinitiate dialogue about 

the past. With the prospect of receiving money, they bargain for justice using a private civil claims 

system to fill the accountability gap and establish institutional responsibility for past crimes, 

collective status, and class injury. By adopting an international human rights framework in 

ordinary civil courts, judges show both a willingness to engage in this, yet lack experience to 

overcome procedural challenges in responding to victims’ justice claims. In this space, war abuses, 

personal injury, and contract law are brought together, albeit with difficulty. 

Chapter Eight has drawn data from four case studies to show how Bosnians develop legal 

consciousness and learn law to independently organize and navigate post-war structural changes. 

In a new market-minded system, money has transformed Bosnian citizens from wounded victims 

into individuals who are emerging leaders that exercise independent choices and negotiate power 

relations through the courts.  

The study has shown how money works across different frames of justice as a tool to 

negotiate past crimes and reconcile present marginalization by expanding a shrinking political 

space to reclaim entitlements and citizenship. The following section proposes new ways of 

approaching transitional justice and monetary reparation. 

 

2.  New Directions in Reparation Scholarship and New Meanings of Money as an 
Instrument of Repair 
 
 

The State duty to repair damages and injuries caused by the commission of an 

internationally wrongful act in order to protect the rights of injured parties and also for the 

maintenance of an international legal order holds even when the circumstances are not ascertained. 

International law allows domestic courts to adjust principles of international reparation to the 

concepts and principles of domestic law, leaving it to domestic law to determine what principles 

for reparation are to be applied. International law may prescribe in detail the type of remedy that 
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is required, curtailing the freedom of choice that may exist under general international law.713 

These measures may even prevent an international crime from being committed. Finally, it may 

ascertain that an international wrong has been committed and play a role in the implementation of 

judgments of international courts. For each of these situations, the international law of 

responsibility provides a general framework that may guide domestic courts in making a finding 

on a (possible) wrong and on the consequences that should flow if they do find that a state acted 

in breach of international law. Some aspects of the law of responsibility impose affirmative 

obligations on states (and their organs), but the impact of the law of international responsibility on 

domestic courts is best explained in terms of the inherent interdependence between primary and 

secondary rules. International law provides a normative frame granting rights, identifying 

obligations and responsibilities, but offering limited access to individuals’ direct access to judicial 

reparation venues. 

The transitional justice discipline was historically linked to the idea of law as a tool of 

addressing past crimes to gear states towards liberal political transitions, regime change, rule of 

law and peace building more generally.714 It is assumed that liberal democracies do not engage in 

warfare.715 Therefore, international peace building, under the auspice of the U.N organizations, 

state powers, transnational organizations and international donors, rests upon the idea of 

accountability and criminal trials as key components of a liberal democracy. Thomas Carothers 

has argued that the transition paradigm embodies a whole generation of democracy aid programs 

that emphasize an institutional “checklist” consisting of the judicial reform, parliamentary 

strengthening, civil society assistance, media work, political party development, civic education, 

and electoral programs.”  Even though much of the democracy aid based on this paradigm is 

exhausted,” we continue to implement transitional justice as democracy building policies 

worldwide.716 As Samuel Moyn has reminded us, political democratization and economic 

transformation programs continue to use law as a tool for transition to tame and ‘civilize’ 

transitional societies in a way conducive to “transnational market liberalization.”717 Thus, 
                                                
713 Id. p. 792. 
714 Dustin Sharp, "Emancipating Transitional Justice from the Bonds of the Paradigmatic Transition," International 
Journal of Transitional Justice 9 (2015). 
715 Lars Waldorf, "Anticipating the Past: Transitional Justice and Socio-Economic Wrongs," Social & Legal Studies 
21, no. 2 (2012a).   
716 Thomas Carothers, Rule of Law Temptations,” The Fletcher Forum of World Affairs, 33. No 1, 1999. 
717 Samuel Moyn, "A Powerless Companion: Human Rights in the Age of Neoliberalism," Law and Contemporary 
Problems 77, no. 4 (2014). p. 164. 
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spreading the free market democracy model worldwide is in the best interest of Western powers.718 

The idea that civil and political rights are at the core of democracy have shaped transitional justice 

scholarship and practice until now.719 Yet, we continue to have a depoliticized conversation about 

transitional justice and democracy-building based on a democratic aid paradigm that is a product 

of a particular time that we have passed.  

Under the authority of the United Nations Charter, the international community has 

established the international peacekeeping missions as a way to bring democracy and rule of law 

and strengthen domestic judiciaries.720 The internationally managed transitional justice 

programs designed to address past crimes in former Yugoslavia, Colombia, Guatemala, Nepal, 

Rwanda and Uganda include a wide range of mechanisms to address past crimes and drive a 

transitional society to democracy. Their main focus is on accountability – these include: trials, 

restorative justice, truth commissions, acknowledgment, constitutional changes, poverty 

reduction, property restitution, medical, education and other type of rehabilitation services for 

victims to fill gaps in national legislation and that also establish the rule of law to ensure fair and 

independent trials and legal process. They have also used economic development, reparations, 

reconciliation as truth-seeking, institutional reforms, vetting and previous regime members’ 

dismissals.  

While transitional justice programs emphasize western democracy building through civil 

and political rights, individual human rights system and the rule of law, victims who had an 

opportunity to present their views, as studies conducted in Nepal, Kenya, northern Uganda and 

Democratic Republic of Congo have shown, indeed favor socio-economic programs that would 

meet their utilitarian needs after the conflict such as compensation, education funds, employment, 

and clothing over their perpetrators’ criminal punishment.721 Monetary reparations have been 

considered as well, particularly regarding victims of gender-based violence and children.722  Yet, 

what is missing is a focus on individuals’ ability to personally exercise rights and capacity to claim 

appropriate and acceptable types of remedies independently.  
                                                
718 Caitlin Fitzerald, "Reassessing Neoliberal Economic Reform in Post Conflict Societies: Operation Iraqi 
Freedom." Critique: A worldwide journal of politics. Fall 2009-Spring 2010.  
719 Paige Arthur, "How "Transitions" Reshaped Human Rights: A Conceptual History of Transitional Justice " Human 
Rights Quarterly 31, no. 2 (2009). 
720 For instance, the UN Mission in Afghanistan, Burundi, the Central African Republic, Chad, Côte d’Ivoire, the 
Democratic Republic of the Congo, Guinea-Bissau, Haiti, Iraq, Liberia, Sierra Leone, South Sudan, the Sudan and 
Timor-Leste.  
721 Waldorf, "Anticipating the Past: Transitional Justice and Socio-Economic Wrongs." Pp. 175. 
722 See the United Nations Security Council S /2011/634. 
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The growing transitional justice focus on the restorative justice model, which utilizes fact 

finding, amnesty, finding missing persons, and pardoning of political elites, has established a 

selective responsibility for gross violations of human rights by prioritizing full disclosure of all 

human rights abuses as essential in order to keep history alive in the memory of the collective 

citizenry. The restorative justice model has adopted an understanding of justice where truth is the 

ultimate aim. Yet, as the case of Bosnia and Herzegovina has shown, accountability and truth 

telling do not always suffice as justice. 

The remit of transitional justice has been, using legal and quasi-legal processes, to build 

new capitalist societies that fit neoliberal, free market global ordering through policies of 

democratization and neoliberalism. In this increasing focus on social reconstruction, we can 

observe three consequences: First, the contradiction between the processes that on the one hand 

promote individual rights and at the same time lose focus on individuals’ rights. Second, the 

transformation of justice from a rights-based system has evolved into what we may understand as 

a ‘common solidarity’ based on morality rather than an obligation to repair. Third, a failure to 

appreciate the dynamic intersection between legal processes in a post-conflict or a post-

authoritarian society and the political economic transformation that simultaneously take place in 

these newly emerging democracies has resulted in a misconception of what money as a measure 

of reparation means.  

This thesis has shown that civil courts as places of law and money are an important political 

tool to navigate hierarchies of power between the international community, state and the citizens. 

It has demonstrated how together they are able to restore agency and provide a space of action to 

negotiate societal changes through parity of participation and independent access to judicial 

institutions and legal processes. Although money expands the social and political space to 

negotiate recognition of human rights abuses through civil procedure, securing a place in the new 

neoliberal state is still a challenge.  

By using civil courts to independently claim personal damages in money, Bosnian war 

victims and survivors such as Munira, Fikret, Sejo, Fadil, Hasan, Murat, Senad, Jasmin, Bakira, 

Zijahudin, Hava, Samir and others who lead victims through community associations have shown 

how victims have transformed from passive and marginalized, vulnerable subjects of international 

kindness to whom reparation may be given, into active agents of transformative change who 

independently negotiate personal damages to navigate their personal right to remedies 

internationally and locally and seek redress for collective civil-political and economic, social and 
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cultural marginalization. By using money and courts to claim their place in justice negotiations, 

Bosnian victims link the retributory, corrective and distributive justice models into one common 

justice project.  

Taking an individual approach to rights and reparation as remedy for rights violated sheds 

light on who is included or excluded from political, economic and cultural dimensions of justice 

and how the new types of misdistribution and misrecognition cannot be addressed by using the 

national and social-justice model, but rather a universal idea of democratic justice that is 

individually based.723 The lack of reparation at the inter-state, national, and international levels has 

also led to the independent pursuit of justice to remedy the lack of an international and national 

state strategy to address the ongoing policy of denial. Many Bosnians who participated in the study 

spoke of the Serb political leadership in Bosnia and Herzegovina continuing to dispute genocide, 

war crimes, and crimes against humanity.724  

Learning about the peoples’ narratives depicting losses and injuries that went 

unrecognized, about the individuals’ understanding of law as its transformative potential to change 

policies through participation as community organizing and about money as a tool to negotiate 

their place in a changed, has enlightened me as a scholar and brought me closer to Bosnian victims 

as a person. For Bosnians who were subjected to gross violations of rights and serious violations 

of humanitarian law, money represents a political instrument to find place in the new Bosnia and 

restore lost collective membership in an original community, which is particularly meaningful for 

displaced citizens.  

Transitional justice programs have had a limited reach, and often fail to provide tangible 

recognition and acknowledgment of the scope and gravity of losses and injuries suffered by 

individual victims of mass atrocities. It is therefore essential to consider monetary reparation as an 

important form of remedy for primary rights violated, and civil courts as the places to personally 

navigate justice as an expression of an emerging normative and social value system in which legal 

remedies for rights violated can be claimed by individual persons via monetized justice.  

I hope that this study of harnessing civil law in the wake of mass atrocities will serve as an 

invitation to transitional justice, international law and socio-legal scholars to further consider the 
                                                
723 Nancy Fraser and Axel Honneth, Redistribution or Recognition? A Political-Philosophical Exchange (London; 
New York: Verso, 2003). 
724 Making one third of the Bosnian government, Serbs have recently prevented Bosnian ambassador to the U.N. from 
commemorating Srebrenica genocide before the U.N. Security Council and General Assembly. Instead, the Kosovo 
U.N. ambassador spoke about Serb crimes https://www.youtube.com/watch?v=lAk4g2sqaps] [Accessed 29 March 
2018] 
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contradictions between how we understand reparation under the scope of the internationally 

managed post-conflict social reconstruction programs that follow criminal, restorative, and 

distribution justice models and how victims use law as a way to obtain recognition and 

acknowledgment, personal need for inclusion and remedies of the most horrific losses and injuries 

they survived.   
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APPENDIX 

 

Respondents and categories 

 

Respondent Male Female Bosnian Foreign Date/time 

Interview 1 1 0 1 0 June 12, 2013, 10:00  

Interview 2 1 0 1 0 June 13, 2013, 10:00  

Interview 3 2 0 2 0 June 17, 2013, 10:00 

Interview 4 0 1 1 0 June 18, 2013, 13:00 

Interview 5 1 1 1 0 June 18, 2013, 9:30  

Interview 6  0 1 1 0 June 25, 2013, 11:00 

Interview 7 0 1 1 0 July 1, 2013, 14:30 

Interview 8 2 1 3 0 July 2, 2013, 14:30 

Interview 9 0 1 1 0 July 12, 2013, 14:00 
Participatory 
Observation 0 1 1 0 July 13, 2013, 14:30 

Interview 10 0 1 1 0 July 17, 2013, 10:00 

Interview 11 0 2 2 0 July 24, 2013, 9:00 

Interview 12 0 1 1 0 July 25, 2013, 8:30 

Interview 13 1 0 1 0 August, 2013, 8:30 

Interview 14  0 1 1 0 August 2013, 9:30 

Interview 15 0 1 1 0 August 5, 2013, 10:00 

Interview 16 1 0 1 0 August 6, 2013, 10:00 

Interview 17 1 0 1 0 August 14, 2013, 9:00 

Interview 18 1 0 1 0 August 19, 2013, 11:00 

Interview 19 1 0 1 0 August 22, 2013, 11:00 

Interview 20 1 0 1 0 August 28, 2013, 12:00 

Interview 21 1 0 1 0 August 28, 2013, 14:00 

Interview 22 1 0 0 1 September 9, 2013,  

Interview 23 1 0 0 1 September 11, 2013, 13:00 

Interview 24 0 1 1 0 September 11, 2013, 14:00 

Interview 25 1 0 0 1 September 11, 2013, 15:00 

Interview 26 0 1 1 0 September 26, 2014, 8:30 

Interview 27 1 0 1 0 Unrecorded  

Court observation 1 0 1 1 June 27, 2013, 10:00 

Court observation 1 0 1 0 July 3, 2013, 10:00 

 Total  20 15 31 4   
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The University of Melbourne  

 
Plain Language Statement  

 
You are invited to participate in the research project titled: Nexus between Money, Recognition and Justice; The 
case of Bosnia and Herzegovina, which is being conducted by Dr. Jennifer Balint (principal supervisor), Professor 
Gerry Simpson (co-supervisor) and Ms. Alma Begičević (PhD student researcher) of the of Social and Political 
Science at The University of Melbourne.  

 
Your name and contact details have been purposefully selected from either the local newspaper, or because you 
have personally opted to participate in the research based on referral [from the organization/ institution active in 
reparation matters in Bosnia and Herzegovina (BH)]. This project will form part of Ms. Begičević’s doctoral 
thesis and has been approved by the Human Research Ethics Committee at The University of Melbourne. 

 
The purpose of this study is to investigate the experience of post-war reparation processes in BH, by asking the 
following questions:  

 
Ø What are the BH victims’ experiences of accessing monetary reparation at the national, regional and 

international levels?  
Ø To what extend does the existing normative and legal reparations architecture allow access to the right to 

reparation?  
Ø What is the role of monetary reparation in post-conflict transition?  

 
The study examines these questions using the case study of BH, to conduct an analysis on three levels: a) on 
normative level it examines reparations concept in regard to obstacles in the legal architecture, explaining how 
reparations is understood, b) on the procedural level it identifies gaps in the national, regional and international 
legal architecture and c) on the empirical level it investigates people’s experiences in regard to accessing 
reparations. 
 
Should you agree to participate, your involvement in this research would be twofold: you will be asked to 
participate in an hour-long, audiotaped, semi-structured interview organized at a time and location convenient to 
you. Second, after the tape has been transcribed, you would be provided with a copy of the transcript to verify 
that the information you provided is correctly recorded. At this stage, you will have an option to request 
corrections, or deletions.  
 
We do not anticipate any risks to you during this process. Should you feel any type of distress during the process, 
or require assistance, you will be provided with the list of local agencies that can help you. In the event of distress, 
the interview will be immediately stopped. Please let the researcher immediately know if you are for any reason 
uncomfortable to continue with the research. 
 
We intend to protect your anonymity and the confidentiality of your responses fully, within the limits of the law. 
Your name and contact details will be kept in a separate, password-protected computer file from any data that 
you supply. This will only be able to be linked to your responses by the researchers, for example, in order to know 
where to send your interview transcript for checking. In the final report, you will be referred to by a pseudonym. 
We will remove any references to personal information that might allow someone to guess your identity, however, 
you should note that as the number of people we seek to interview is very small, someone might still be able to 
identify you.  
 
Should you wish, you also have an option of having your experiences and identity recorded in this research by 
name. That way the research will be able to acknowledge your specific contribution and experience in this process.  
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Participating in this research will not have any effect on the judicial process, nor on the outcome of your reparation 
claim before the court.  
 
Please be advised that your participation in this study is voluntary and will not result in any material benefit. 
 
Should you feel uncomfortable at any stage of the process or if you wish to withdraw at any stage and to have 
any unprocessed data you have supplied withdrawn from the research, you are free to do so.  
 
This project has received clearance from the Human Research Ethics committee that reviewed and approved the 
application.  
 
If you would like to participate, please indicate that you have read and understood this information, before you 
begin the interview process. You are not required to sign this form if you do not wish. Instead, your consent to 
participate might be audio recorded. 
 
Once the thesis arising from this research has been completed, a brief summary of the findings will be available 
to you. It is also possible that the results will be presented at academic conferences.  
 
The data will be kept securely in the School of Social and Political Sciences at The University of Melbourne for 
five years from the date of publication, before being destroyed. 
 
Should you require any further information, or have any concerns, please do not hesitate to contact either of the 
researchers:     

 
Dr Balint:  jbalint@unimelb.edu.au  
Professor Simpson: g.simpson@unimelb.edu.au 
Alma Begicevic (PhD student):  a.begicevic@student.unimelb.au  

 

If you have any concerns about the conduct of the project, you are welcome to contact the Executive Officer, Human 
Research Ethics, The University of Melbourne directly, on telephone number: (+61) 8344 2073, or fax: (+61) 9347 
6739. 
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The University of Melbourne, 

Criminology, School of Social and Political Science 
Faculty of Arts 

 
Research Participant Consent Form: 

 
Project title: Nexus between Money, Recognition and Justice; The case of Bosnia and Herzegovina 

 
1. Principal and other investigator(s):  Dr. Jennifer Balint (Principal Researcher, School of Social and Political 
Science), Professor Gerry Simpson (Co-Researcher, Law School),  
Alma Begicevic (PhD candidate, student researcher). 
 
2. Project description 
 
This project is for research purposes.  It is funded by the University of Melbourne, Australia. The nature of the project 
is to record reparation experiences in the post-war Bosnia and Herzegovina by means of a one-hour audio-recorded, 
semi-structured interview. During the process, the investigator will be taking notes. This project will not have material, 
or legal implication on the pending reparation claims.  

Your involvement in this project is voluntary and you are free to withdraw from the project at any time. Should you 
decide to cancel your participation in the project, any unprocessed identifiable data previously supplied by you will 
be withdrawn. Participants in this study include reparation seekers (whether individuals or associations), lawyers and 
court administrators.  The data collected during the interview will be kept securely by the student researcher who will 
be responsible for security of the data. After that, the data will be kept by the Department of Criminology, School of 
Social and Political Science for five years from the date of publication and subsequently it will be destroyed. 

3. Acknowledgment; please select all that apply: 

☐  I have received a copy of and read the Plain Language Statement;  

☐ I have received an adequate explanation of all likely risks, effects, discomforts or inconvenience arising 
from participation in the project. 

☐ I understand that my participation is voluntary. 

☐ I have been explained that I have the right to withdraw my participation at any time, and request that any 
data I have provided be withdrawn (up to the point of analysis/publication). 

☐ I understand that I will be audiotaped and that the researcher will be taking notes during the process. 

☐ I am satisfied that the confidentiality of the information I have provided will be safeguarded subject to any 
legal limitations, and understand any special risks involved (e.g. mandatory reporting). 

☐ I understand that I will not be identified in any publication arising from the research.  

  ☐ I wish to be identified. 
 

4. Signatures ________________________                              
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Participant (please type the name)                           

Investigator (please type the name) 

Date and place      
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The University of Melbourne, 

Department of Criminology, School of Social and Political Science 
Faculty of Arts 

 
Interview Questions 

 
Project title: Nexus between Money, Recognition and Justice; The case of Bosnia and Herzegovina 
 
Interview with individual and collective reparation seekers: 
 

1. Where did you submit your claim? When? 
 

2. Did you testify before the International Criminal Tribunal for Former Yugoslavia (ICTY)? 
 

3. Were you advised by the ICTY about your right to reparation?  
 

4. Did the ICTY inform you that they would send the communication about your case to the local authorities 
for you to seek reparation? What did they tell you, if anything? 

 
5. Did you have a lawyer to represent your civil claim?  

 
6. Do you belong to a Victims’ Association? 

 
7. Why do you seek reparation/what is your motivation to obtain reparation? 

 
8. Are you happy with the services you get from your lawyer? 

 
9. What is your experience with the court administrations? 

 
10. How are you treated during the process? 

 
11. Tell me what does this process means for you (in terms of monetary reparation)? 

 
12. Would you propose any changes in terms of reparation process? 

 
13. What is the legal basis for your reparation claim? Were you able to provide evidence to substantiate your 

reparation request? 
 

14. Do you currently receive monthly cheque for damages caused during the war? From what authority? 
 

15. How much money did it cost you to submit the claim before the court? 
 

16. How long have you been waiting to receive the court decision? 
 

17. Have you received the decision? What was the decision? 
 

18. Who do you think is responsible to pay for your reparation?  
 

19. Any other comments?  
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20. Debriefing question? How was this interview process for you? Do you have any questions about my research? 
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Interview with the lawyers: 
 

1. How many claims for monetary reparation have you submitted since 2009? Where did you submit them? 
 

2. Did any of your clients testify before the International Criminal Tribunal for Former Yugoslavia (ICTY)? 
 

a. If yes, how many? 
 

3. Were your clients advised in writing by the ICTY about the right to reparation?  
 

4. Did the ICTY inform your clients that they would send the communication about your case to the local 
authorities for you to seek reparation? What you receive that communication from the local authorities? 

 
5. How did your clients find about you and how did they contact you to represent them in the civil case?  

 
6. Do your clients belong to Victims’ Association? 

 
a. Which one(s)? 

 
7. What is the motivation of your clients to seek reparation? 

a. What is the meaning of reparation money for them?  
 

8. What is the fee you charge for your service? 
 

9. What is your experience with the court administrations? 
 

10. How are your clients treated during the process? 
 

11. Tell me what does this process means for you? 
 

12. Would you propose any changes in terms of reparation process? 
 

13. What is the legal basis for your reparation claims?  
 

a. Were you able to provide evidence to substantiate your reparation request? 
 

14. Do your clients currently receive monthly cheque for damages caused during the war? From what 
authority? 

 
15. How much money does it cost to submit the claim before the court? 

 
a. Is there difference for the courts in Sarajevo, Mostar, Banja Luka and Brcko? 

 
16. How long have you been waiting to receive the court decision? 

 
17. Have you received the decision(s)? How many? What are the decisions? 

 
18. Who do you think is responsible to pay for reparation?  

 
19. What is the most important measure of justice to address damages you suffered:  

 
a. Obtaining financial compensation 

i. Explain  
b. Getting acknowledgement / apology,  

i. Explain 
c. Having protection under the law; criminal prosecution, 

i. Explain 
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20. Any other comments?  
 

21. Debriefing question? How was this interview process for you? Do you have any questions about my research? 
 
Interview with the court administrators: 
 
1. How many reparation claims have you received in the past year? 
2. What was the legal basis of these claims? 
3. What law has been utilized? 
4. Who submitted the claims? 
5. What are the court fees charged for to submitting a claim? 
6. Does the court have bylaw on the court tariffs? 
7. How long does it take to review claims and start processing them, or to dismiss/return them? 
8. What is the most common basis for returning claims? 
9. How many reparations decisions has the court issued so far? 
10. Were the issued court decisions already implemented and reparation money paid? 
11. What is the average amount (or the range) of compensation requested? 
12. How many reparations have been paid so far? 
13. In what amount? 
14. How long does it take the court to make a decision? 
15. What are the main challenges the court faces? 
16. What is your experience in this process? 
17. Which one of these measures is in your opinion more important in post-war, transitional justice: 

a.  Obtaining financial compensation 
o Explain  

b. Getting acknowledgement / apology,  
o Explain 

c. Having protection under the law; criminal prosecution, 
o Explain 

 
Do you have any recommendations/suggestions? 
Debriefing question? How was this process for you? Do you have any questions about my research? 
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Interview with the BH officials: 
 
1. What do you think about the mass civil claims recently submitted before the BH courts? 
2. What do you think is the meaning of these individuals’ requests? 
3. What do you think about Nuhanovic v. The Netherlands case, a litigant who recently sued the government of 

the Netherlands for death of his father and brother in Srebrenica? 
4. Would this case in your opinion have any future implications for BH? 
5. In your opinion, how should the individuals’ requests for monetary reparation best be addressed? 
6. What do you think about Kadic and Kovac cases, litigants against Karadzic and Plavsic, former presidents in 

Republika Srpska who won reparation in the US and France, but whose judgments were not executed? 
7. Would you have any further suggestions in regards to the international civil execution of judgments in BH? 
8. Were there any claims before the European Court of Human Rights (ECtHR) where BH State was held 

responsible to pay individuals for monetary reparation since 2009? 
a. If so, how many and in what amount? 
b. Were they executed? 

9. Are there presently any claims before the ECtHR where BH is held responsible to pay for monetary reparation 
for war related personal injuries? 

a. If so, how many? 
10. Who is in your opinion responsible to pay monetary reparation for personal injuries to victims of war? 

a. If so, in what amount? 
11. What does monetary reparation for individuals’ who suffered personal damages in the war, mean for BH 

State.  
12. What is the meaning of the law on civilian victims of war for BH? 
13. What impact have the reparation clams had for BH state? (if any) 
14. What do you think is the solution? 
15. What would improve BH transition?  

a. Which one of these measures is in your opinion more important in post-war, transitional justice: 
16. Obtaining financial compensation 

a. Explain  
17. Getting acknowledgement / apology,  

a. Explain 
18. Having protection under the law; criminal prosecution, 

a. Explain 
19. Do you have any recommendations/suggestions in regards to monetary reparation? 
20. Debriefing question? How was this process for you? Do you have any questions about my research? 
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