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Abstract 

 

This research investigated debates surrounding the introduction and implementation of 

Permanent Care Orders (PCOs), a type of guardianship, in the context of permanency for 

children unable to be reunified with their parents in the statutory child protection and out-

of-home care system in the Australian state of Victoria. Two thematic document analyses 

were conducted using Applied Thematic Analysis, which facilitated rigor and reduced 

potential bias in the studies. The first study analysed the official records of the relevant 

1984–1989 parliamentary debates to investigate the key issues and ideas that informed the 

introduction of PCOs in Victoria. Four primary themes were identified: the rhetoric of rights; 

the ‘hierarchy of family’ debate; child protection is everybody’s business; and the politics of 

influence. The second study analysed the publicly available submissions to a government-

commissioned inquiry into the early outcomes from changes made in 2014 to Victoria’s 

permanency laws to investigate the implementation of PCOs in relation to the issues that 

triggered their introduction. Again, four primary themes were identified: the power of 

government; the assumption of a perfect system; disproportionate impact on the most 

disadvantaged; and the impact of the permanency hierarchy. Overall, the studies found that 

a children’s rights perspective, particularly with respect to continuity of care, family 

connections, culture and identity, has not been prioritised in the operationalisation of 

children’s right to protection and in the development of alternative permanency options. 

Viewed in terms of Fox Harding’s four-fold typology of ideological perspectives in Western 

child welfare, the findings indicate that the Victorian Government’s approach has shifted 

from a defence of the birth family and parents’ rights orientation, which emphasises the 

importance of biological families and values continuity in children’s relationships and 

connections with them, toward a state paternalism and child protection orientation, which 

more highly values legal permanency in the provision of alternative care arrangements for 

looked after children. The implications of the 2014 change to Victoria’s permanency 

hierarchy, which now positions adoption ahead of PCOs, mean that progress toward a 

children’s rights approach to policy development and practice in the area of child protection 

and out-of-home care may be further undermined. An alternative framework integrating a 

broad range of children’s rights and recent international research evidence is proposed with 

a view to stimulating thinking and debate in this politically sensitive and contentious area of 

social policy, practice and research. 
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Glossary of Terms 
 

This Glossary of Terms has been compiled by drawing as much as possible on the 

terminology and definitions used in the legislation, official government reports and/or 

departmental policy documents relevant to the Victorian context, and to other jurisdictions 

where relevant. 

 

Aboriginal/ 
Aborigine 

“A person who is descended from, identifies as and is accepted as 
Aborigine or Torres Strait Islander.” (Children’s Court of Victoria, 
2018) 

adoption “A legal process involving the transfer of the rights and 
responsibilities for the permanent care of a child from the child’s 
parent(s) to their adoptive parent(s). The legal relationship 
between the child and the parent(s) is severed, and any legal 
rights that existed from birth regarding the birth parent(s)—such 
as inheritance—are removed. For the adoptive parents, the legal 
rights of the adopted child become the same as they would be if 
the child had been born to the adoptive parent(s).” (AIHW, 2018, 
p. 72) 

adoptive parent “A person who has become the parent of a child or adult as the 
result of an adoption order.” (AIHW, 2017, p. 50) 

alternative care See “out-of-home care”. 
appeal “A hearing in a higher court to determine whether or not a 

judgment of a lower court is correct.” (Children’s Court of Victoria, 
2018) 

biological parents A child’s natural or genetic parents, usually being the parents to 
whom the child was born.  

care (of a child) “(In a child protection case) Daily care and control of a child, 
whether or not involving custody of the child.” (Children’s Court of 
Victoria, 2018) 

case plan 
 

“A statement of all decisions concerning the child made by the 
Secretary [of DHHS] after the making of an order by the Family 
Division of the Children's Court in respect of the child.” (Children’s 
Court of Victoria, 2018) 

case planning “Case planning in child protection practice specifically relates to 
the process of planning with children and families following 
substantiation of child protection concerns. Case planning involves 
the preparation, implementation and review of the child’s case 
plan when either working with the family by agreement (that is, 
without a court order) or under a court order.” (DHHS, 2018) 

child “A young person aged 0–17.” (AIHW, 2018, p. 72) 
child abuse 
 

“The non-accidental misuse of power by adults over children 
involving an act or failure to act which has endangered or 
impaired or is likely to endanger or impair a child's physical or 
emotional health and/or development. Generally regarded as 
falling into four overlapping categories: 
(1) physical abuse; 
(2) sexual abuse; 
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(3) emotional/psychological abuse; 
(4) neglect.” (Children’s Court of Victoria, 2018) 

child maltreatment “Child abuse or maltreatment constitutes all forms of physical 
and/or emotional ill-treatment, sexual abuse, neglect or negligent 
treatment or commercial or other exploitation, resulting in actual 
or potential harm to the child’s health, survival, development or 
dignity in the context of a relationship of responsibility, trust or 
power.” (World Health Organization, 1999, p. 15) 

child welfare A broad term that encompasses the range of policies, legislation, 
support services and programs designed to support children’s 
well-being, healthy development and safety. This concept 
necessarily interconnects with family welfare. However, in this 
thesis, use of the term ‘child welfare’ will generally refer to the 
sub-set of child welfare policies, legislation and services concerned 
with a statutory child protection and out-of-home care system. 

closed adoption Adoption arrangements involving no further contact between the 
natural parents and the child after legalisation of the adoption, 
often also involving the permanent sealing of the adoptee’s 
original birth records for the purposes of maintaining secrecy. 

coercive adoption An adoption arranged under policies or practices associated with 
either of the following contexts: 

• adoption in the context of former (i.e. pre-1980s) ‘forced 
adoption’ policies and practices in Australia for which all 
respective state, territory and national governments have 
formally apologised; or 

• adoption in the child protection context, where the child has 
generally been removed from their parents involuntarily and, 
especially, when the adoption of the child is pursued through 
legal dispensation of the requirement for the child’s parents to 
give their informed and duress-free consent. 

contest “A court hearing in which the parties disagree or where an 
accused person pleads not guilty.” (Children’s Court of Victoria, 
2018) 

custody “The right to have daily care and control of a child and the right 
and responsibility to make decisions concerning the daily care and 
control of a child.” (Children’s Court of Victoria, 2018) 

custody to third party 
order 

“A protection order which grants sole custody of a child to a 
person who is neither a parent or the Secretary of the Department 
of Human Services but does not affect the guardianship of the 
child.” (Children’s Court of Victoria, 2018) 

domestically-
arranged adoption 

An adoption arranged in the jurisdiction in which the adoptive 
parents are citizens/resident, whether of a locally-born child, a 
child already known to the adoptive parents, or an overseas-born 
(intercountry) child. 

drift/drifting 
(in out-of-home care) 

The dual tendency for a child removed from their parents for child 
protection reasons to spend extended periods in out-of-home care 
placements intended to be temporary (i.e. short-term), and often 
in multiple placements with numerous different carers. 

family “Includes parent/guardian, sibling, and other relative/kin.” (AIHW, 
2018, p. 73) 
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family group home A home “for children provided by a department or community-
sector agency which ha[s] live-in, non-salaried carers who are 
reimbursed and/or subsidised for the provision of care.” 
(Committee, 2015, p. 5) 

finalised third-party 
parental 
responsibility order 

“An order that transfers all duties, powers, responsibilities, and 
authority to which parents are entitled by law to a nominated 
person(s) whom the court considers appropriate. The nominated 
person may be an individual, such as a relative, or an officer of the 
state or territory department responsible for child protection. 
Third-party parental responsibility may be ordered in the event 
that a parent is unable to care for a child, with parental 
responsibility then transferred to a relative, or other nominated 
person. Finalised third-party parental responsibility orders can be 
a long-term order or a short-term order.” (AIHW, 2018, p. 74) 

forced adoption A form of coercive adoption: “… policies and practices resulting in 
forced adoptions were widespread throughout Australia in the 
post-[Second World-]war period. The committee believes it to be 
incontrovertible that forced adoption was common. It occurred 
when children were given up for adoption because their parents, 
particularly their mothers, were forced to relinquish them or faced 
circumstances in which they were left with no other choice…. This 
inquiry was about former forced adoption…. Almost all the issues 
that were raised with the committee concerned adoptions that 
took place between the late 1950s and the mid-1970s.” 
(Committee, 2012, p. 4) 

foster care “A form of out-of-home care where the caregiver is authorised 
and reimbursed (or was offered but declined reimbursement) by 
the state/territory for the care of the child. This category excludes 
relatives/kin who are reimbursed. There are varying degrees of 
reimbursement made to foster carers.” (AIHW, 2018, p. 74) 

guardianship “Responsibility for the long-term welfare of a child.” (Children’s 
Court of Victoria, 2018) 

guardianship 
assistance program 
(US) 

Multiple terms are used in the US to refer to guardianship 
assistance programs, including ‘Federal IV-E Guardianship 
Assistance Program (GAP)’, ‘Federal GAP’ and ‘Title IV-E GAP’. 
There are also ‘state-funded guardianship’ or ‘state guardianship 
assistance’ programs “that are separate from Title IV-E GAP and 
may have child and guardianship eligibility criteria that differ from 
federal requirements. The terms subsidized guardianship and 
guardianship assistance are used interchangeably as more general 
terms for these overall guardianship programs.” (Killos, Vesneski, 
Pecora, Rebbe, & Christian, 2018, p. 116) 

home-based care “Placement in the home of a carer who is reimbursed (or who has 
been offered but declined reimbursement) for expenses for the 
care of the child. This is broken down into the three subcategories: 

• kinship/relative care … 

• foster care … 

• other home-based out-of-home care …”  
(Committee, 2015, p. 5) 
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ideology “… a system of ideas, values and beliefs oriented to explaining a 
given political order, legitimizing existing hierarchies and power 
relations, and preserving group identities.” (Sinclair, 2005, p. 228) 

Indigenous children “Children of Aboriginal and/or Torres Strait Island descent, who 
identify, and are identified as, an Aboriginal and/or Torres Strait 
Islander.” (AIHW, 2018, p. 75) 

informal care Informal care arrangements for a child with relatives/kin outside 
the statutory child protection and out-of-home care system.  
(Committee, 2015, pp. 5-6) 

intercountry 
adoption 

“An adoption of a child/children from countries other than 
Australia who may legally be placed for adoption, but who 
generally have had no previous contact with the adoptive 
parent(s). There are 2 categories of intercountry adoptions: Hague 
adoption and non-Hague adoption. There are 2 arrangements for 
intercountry adoptions: full adoption order in child’s country of 
origin, and guardianship order in child’s country of origin.” (AIHW, 
2017, p. 52) 

kinship/relative care “A form of out-of-home care where the caregiver is:  
• a relative (other than parents)  
• considered to be family or a close friend  
• a member of the child or young person’s community (in 

accordance with their culture).  

For Aboriginal and Torres Strait Islander children, a kinship carer 
may be another Indigenous person who is a member of their 
community, a compatible community, or from the same language 
group.” (AIHW, 2018, p. 78) 

known child adoption “An adoption of a child/children who were born or permanently  
residing in Australia before the adoption, who have a pre-existing  
relationship with the adoptive parent(s) and who are generally not 
able to be adopted by anyone other than the adoptive parent(s). 
These types of adoptions are broken down into the following 
categories, depending on the child’s relationship to the adoptive 
parent(s): step-parent, relative(s), carer and other.” (AIHW, 2017, 
p. 52) 

local adoption “An adoption of a child/children born or permanently residing in 
Australia before the adoption who are legally able to be placed for 
adoption but who generally have had no previous contact or 
relationship with the adoptive parent(s).” (Welfare, 2017, p. 52) 

long-term care “Children who ha[ve] been continuously in out-of-home care for 2 
years or more.” (AIHW, 2018, p. 76) 

long-term order “An order that transfers guardianship/custody to the nominated 
person for a specified period greater than 2 years, generally until 
the child reaches the age of 18.” (AIHW, 2018, p. 76) 

looked after children 
(UK) 

Refers to children in the formal out-of-home care system in the 
UK. 

mandatory reporting Legal provisions governing requirements for the reporting of 
suspected cases of child abuse and neglect to the statutory child 
protection service. While similar across jurisdictions, the details of 
these provisions often differ in relation to who is required to 
report and the types of abuse and neglect that are reportable. 
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natural parents A child’s biological or genetic parents, usually being the parents to 
whom the child was born. 

open adoption Adoption arrangements involving ongoing contact between the 
child and their natural parents after legalisation of the child’s 
adoption, usually including legal access for the adopted person to 
their original birth records at the age of 18 years (or earlier by 
agreement with the parties involved). 

out-of-home care “Overnight care for children aged 0–17, where the state makes a 
financial payment, or where a financial payment has been offered 
but has been declined by the carer.” (AIHW, 2018, p. 78) 

“Types of out-of-home care:  
• Residential care: Placement in a residential building whose 

purpose is to provide placements for children and where there 
are paid staff.  

• Family group homes: Homes for children provided by a 
department or community-sector agency that have live-in, 
non-salaried carers, who are reimbursed and/or subsidised for 
providing care.  

• Home-based care: Placement in the home of a carer who is 
reimbursed (or who has been offered but declined 
reimbursement) for expenses for the care of the child. This is 
broken down into 4 subcategories: relative/kinship care; 
foster care; third-party parental care; and other home-based 
out-of-home care.  

• Independent living: Includes private board and lead tenant 
households.  

• Other: Includes placements that are not otherwise classified, 
and unknown placement types. These include boarding 
schools, hospitals, hotels/motels and the defence forces.” 

(AIHW, 2018, p. 43) 
parent/guardian “A natural or substitute parent, spouse of a natural parent, 

adoptive parent, or spouse of an adoptive parent, or any other 
person who has an ongoing legal responsibility for the care and 
protection of a child.” (AIHW, 2018, p. 78) 

In this thesis, a reference to a ‘parent’ will generally mean a child’s 
natural or biological parent, unless otherwise stated. 

permanence/ 
permanency 

A Western concept referring to the achievement of stable and 
nurturing alternative care arrangements for vulnerable children, 
especially those unable to be reunified with their parents, in the 
statutory child protection context. The carer-child relationships 
involved in these alternative care arrangements are intended to 
be long-term (that is, for at least the duration of the child’s 
upbringing), ideally enduring into and throughout the child’s 
adulthood. There are numerous definitions of permanence which 
variously incorporate and emphasise one or more of the following 
dimensions: legal, physical or relational permanence; emotional 
and psychological well-being; stability, security and a sense of 
belonging; family membership, connection and continuity; or 
objective, subjective, enacted or uncontested permanence 
(Cooke, 2014). 
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For example: “Permanency is a permanent living arrangement for 
a child or young person that provides them with a lifelong 
relationship with nurturing caregivers in a home that they can 
grow up in.” (Connolly, de Haan, & Crawford, 2017, p. 121) 

permanency order A term used generically in this thesis to refer to a legal order that 
transfers parental responsibility for a child to an adult(s) other 
than the child’s natural parent(s), such as an adoption order, a 
guardianship order, a Permanent Care Order (Victoria), or a 
Special Guardianship Order (UK; Western Australia). 

The term as used here should not be confused with ‘Permanence 
Orders’, which are available in Scotland and share some 
similarities with the Special Guardianship Orders available in 
England and Wales (Black, 2012; Murphy, 2014). 

permanency planning “Permanency planning is the systematic process of carrying out, 
within a brief time-limited period, a set of goal-directed activities 
designed to help children live in families that offer continuity of 
relationships with nurturing parents or caretakers and the 
opportunity to establish lifetime relationships.” (Maluccio & Fein, 
1983, p. 197) 

In Australia, the concept of permanency planning encompasses 
the “processes undertaken by state and territory departments 
responsible for child protection to achieve a stable long-term care 
arrangement for a child (which can be broadly grouped as 
reunification, third-party parental responsibility orders, long-term 
finalised guardianship/custody/care, and adoption).” (AIHW, 2018, 
p. 78) 

Permanent Care 
Order (PCO) 

“See finalised third-party parental responsibility order.” (AIHW, 
2018, p. 78) 

“An order granting permanent guardianship and custody of a child 
to a third party. Unlike adoption orders, permanent care orders do 
not change the legal status of the child, and they expire when the 
child turns 18 or marries. An application may be made to revoke 
or amend a permanent care order.” (AIHW, 2017, p. 53) 

relative/kinship care See “kinship/relative care”. 
Residence Order (UK) Residence Orders confer parental responsibility on the holder but 

can be varied or revoked. Parental responsibility is held 
simultaneously with the birth parents, although any person with 
parental responsibility may apply to curtail or prevent others from 
exercising their responsibility in respect of specific matters. (Hall, 
2008) 

Residence Orders were replaced by Child Arrangement Orders 
(Children and Families Act 2014, s.12). 

residential care “A type of care where the placement is in a residential building 
whose purpose is to provide placements for children, and where 
there are paid staff.” (AIHW, 2018, p. 79) 

reunification “Return of a child to the care of a parent.” (Children’s Court of 
Victoria, 2018) 

Secretary “The Secretary (i.e. Chief Executive Officer) of the Department of 
Human Services.” (Children’s Court of Victoria, 2018) 
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short-term order “An order that transfers guardianship/custody to the nominated 
person for a specified period of 2 years or less.” (AIHW, 2018, p. 
80) 

sibling “A brother, half-brother, sister, or half-sister, be it biological, 
adopted, or foster. Sibling relative/kinship carers are those who 
are the biological/step/adoptive sibling of the child placed in their 
care. This includes Indigenous kinship placements with siblings.” 
(AIHW, 2018, p. 80) 

Special Guardianship 
Order 

In England and Wales (UK): “… an order appointing one or more 
individuals to be a child’s “special guardian” (or special 
guardians)…. a special guardian appointed by the order has 
parental responsibility for the child in respect of whom it is 
made…. a special guardian is entitled to exercise parental 
responsibility to the exclusion of any other person with parental 
responsibility for the child (apart from another special guardian).” 
(Parliament, 2002, s.115, 14A-14C). 

In Australia: Western Australia introduced a Special Guardianship 
Order for use in the child protection context in 2011. (Ross & 
Cashmore, 2016) 

statutory 
intervention 

In Victoria (Australia): “A case in which the Child Protection 
Division of the Department of Human Services issues a protection 
application in respect of a child. Used in contradistinction to 
voluntary intervention.” (Children’s Court of Victoria, 2018) 

step-parent  
adoption  
(known child 
adoption) 

“A category of known adoption that includes a non-biological 
parent who is the spouse of the child’s birth parent or previously 
adoptive parent. Foster parents are not included in this category.” 
(AIHW, 2017, p. 54) 

subsidised 
guardianship (US) 

In the US, just as in Australia, a guardianship order is a legal order 
transferring the guardianship of a child in the child welfare system 
who cannot be reunified with their parent(s) to an approved 
adult(s), most frequently a relative(s) of the child. Similar to 
subsidised adoption, a subsidised guardianship family is no longer 
oversighted by the child welfare system, although financial 
assistance and medical coverage continue to be provided for the 
child. Unlike adoption, however, guardianship does not require 
the termination of parental rights, nor the fundamental alteration 
of kin relationships. (Howard, Smith, Zosky, & Woodman, 2006) 

subsidised 
guardianship 
assistance program 
(US) 

See “guardianship assistance program (US)”. 

Western jurisdictions The term ‘Western countries’ refers generally to countries 
characterised by a predominantly Western culture – the ‘Western 
world’, which may variously include nations from part of Europe, 
Australasia and the Americas. 

In this thesis, the term ‘Western jurisdictions’ is used more 
specifically, generally referring to those Western countries, and/or 
their constituent states, that are predominantly English-speaking  
– including Australia, Canada, New Zealand, the UK (comprising 
England, Northern Ireland, Scotland, and Wales) and the US. These 
jurisdictions are sometimes referred to as “Anglophone” (Lonne, 
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Parton, Thomson, & Harries, 2009, p. 3) or “Anglo-Saxon” (Cnaan, 
1992, p. 70) countries or states.  
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CHAPTER 1: INTRODUCTION 

 

Western Child Welfare: The Complexities of Permanency, 

Permanency Planning, Continuity and Children’s Rights 

Child welfare is a complex, constantly changing and challenging field for policy makers, 

practitioners and other professionals making decisions about the care of vulnerable 

children. Child welfare necessarily interconnects with family welfare more broadly because 

a child’s healthy development, safety and well-being are intrinsically dependent on the 

circumstances and functioning of their family as they grow up. There is considerable scope 

for different approaches to child and family welfare policy, legislation and service provision, 

which represent a sub-set of a jurisdiction’s overall approach to social welfare. In English-

speaking Western countries, child welfare is often somewhat narrowly conceptualised in 

terms of statutory child protection and out-of-home care. However, a more encompassing 

approach that also incorporates kinship and community networks and non-government-

provided child and family support services is necessary to fully realise the needs, rights and 

best interests of children. Indeed, this is emphasised in the United Nations Convention on 

the Rights of the Child 1989 (UNCROC) (UNICEF, 1989, p. 1), alongside the importance of a 

child’s need to be raised in a nurturing family: 

the family, as the fundamental group of society and the natural environment for the 

growth and well-being of all its members and particularly children, should be 

afforded the necessary protection and assistance so that it can fully assume its 

responsibilities within the community.… 

the child, for the full and harmonious development of his or her personality, should 

grow up in a family environment, in an atmosphere of happiness, love and 

understanding. 

In the child welfare systems of English-speaking Western jurisdictions, permanency for 

vulnerable children has represented both a core goal and a complex challenge since the 

permanency planning movement began in the US and the UK in the 1970s. The concept of 

permanency refers to stable, nurturing, long-term care arrangements for children. For 

example: “Permanency is a permanent living arrangement for a child or young person that 

provides them with a lifelong relationship with nurturing caregivers in a home that they can 

grow up in” (Connolly, de Haan, & Crawford, 2017, p. 121). There is, however, no universally 

agreed definition of permanency. Rather, there are numerous definitions which variously 

incorporate and emphasise one or more of several dimensions, including legal, physical or 

relational permanence; emotional and psychological well-being; stability, security and a 

sense of belonging; family membership, connection and continuity; or objective, subjective, 

enacted or uncontested permanence (Cooke, 2014). Relatedly, permanency planning 

evolved as a case planning process to address the problem of ‘drift’ in out-of-home care. 

Drift refers to the dual tendency for children who have been removed from their parents for 

reasons of child protection to remain in placements intended to be temporary for extended 

periods (e.g. up to five years or more), and also to experience multiple placements with 
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numerous different caregivers. Again, there are a range of understandings of the concept of 

permanency planning, although Maluccio and Fein’s (1983, p. 197) is a longstanding and 

widely used definition: 

Permanency planning is the systematic process of carrying out, within a brief time-

limited period, a set of goal-directed activities designed to help children live in 

families that offer continuity of relationships with nurturing parents or caretakers and 

the opportunity to establish lifetime relationships. 

Permanency planning involves inherent dilemmas. One such dilemma is that the pursuit of a 

suitably nurturing and acceptably permanent arrangement for the care of a child often 

involves another change of placement, even though the current placement may actually be, 

or potentially become, long-term care. This process has the potential to create further 

relationship discontinuity for the child. Such changes of placement are common in 

jurisdictions where the provision of out-of-home care services is programmatically siloed 

(e.g. with differentiation based on emergency/reception, short-term, long-term, 

therapeutic/specialised/treatment, pre-adoptive or kinship foster care placements, and a 

separate program for prospective adoptive carers); or where policies and legislation 

prioritise the legal security of placements ahead of placements in the care of relatives. 

Another dilemma in achieving a suitably nurturing and acceptably permanent arrangement 

for the care of a child relates to it being a necessarily complex process with momentous 

implications for the child and their family, yet it is expected that this process be completed 

within a tight timeframe. Despite best intentions in relation to efficiency and effectiveness, 

statutory child protection systems commonly experience constantly increasing numbers of 

child maltreatment notifications which outstrip their capacity to respond in a timely 

manner, accompanied by high rates of staff turnover, inexperienced staff and unrealistic 

workloads: “In fact, there is compelling evidence that the level of staff turnover is so high as 

to make staffing the key organizational issue in child protection systems, which depend on 

highly skilled and experienced staff to undertake successful interventions” (Lonne, Parton, 

Thomson, & Harries, 2009, p. 68). These factors serve to undermine timely and quality 

permanency planning, in turn exacerbating both the numbers of children removed from 

their parents drifting in out-of-home care systems and the pressure on governments to deal 

with this problem within even tighter timeframes. 

There are differences between permanency planning frameworks in English-speaking 

Western jurisdictions; however, an important component of all is the hierarchy of 

permanency objectives or permanency hierarchy. The permanency hierarchy formally 

enshrines the policies and priorities regarding the long-term care arrangements that a 

government expects its child protection authorities and child and family support services to 

operationalise in relation to the children who come to their attention for reasons of neglect 

or abuse. Typically, the first two priorities in a permanency hierarchy are family preservation 

(keeping a child safe in their parents’ care), followed by family reunification (safely returning 

a child to their parents’ care). However, the placement priorities for children unable to be 

safely reunified with their parents (that is, from the third position onwards in the 

permanency hierarchy) generally indicate a jurisdiction’s predominant, although not 

necessarily only, ideology – or system of values, beliefs and ideals – in relation to child 

welfare. Numerous factors influence a jurisdiction’s approach to child welfare over time, 
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including cultural, historical and institutional factors; contemporaneous social and local 

issues; political and financial considerations; and relevant research evidence, theories and 

ideas. Arguably most importantly, however, the jurisdiction’s predominant ideology relating 

to children, families and the respective roles of the family, state and community in 

facilitating the healthy development, safety and well-being of children drives decision-

making (Fox Harding, 1997; Smith, 2005). Whilst all English-speaking Western child 

protection and out-of-home care systems prioritise family preservation and reunification, 

once these options are exhausted, fundamental values and beliefs about children’s care 

come into play as a jurisdiction works out what comes next in the hierarchy. Typically, these 

values and ideological beliefs tend to place greater value either on continuity of children’s 

kinship connections or on the legal security of alternative care arrangements for vulnerable 

children. 

Fox Harding’s (1997) four-fold typology of ideological perspectives in Western child welfare 

helps to tease out these ideological belief systems that fundamentally influence decision-

making and the prioritising of care options within a jurisdiction’s care hierarchy. It 

represents a comprehensive and widely-used theoretical framework that facilitates 

understandings of these different ideological orientations to child protection and out-of-

home care, helping also to explore their implications. Fox Harding’s typology, which will be 

discussed in more detail in Chapter 2, includes the laissez-faire, state paternalism and child 

protection, defence of the birth family and parents’ rights, and children’s rights and child 

liberation orientations. Permanency hierarchies aligned with either the defence of the birth 

family and parents’ rights or children’s rights and child liberation orientations typically 

preference kinship care options (e.g. guardianship orders) once the first priorities of family 

preservation and reunification have been ruled out. On the other hand, permanency 

hierarchies aligned with either the laissez-faire or state paternalism and child protection 

orientations typically preference the most legally secure placement options for children 

unable to be safely raised by their parents (e.g. adoption). 

Given values rest at the heart of permanency hierarchies, they are inevitably contestable 

and, given the import of the implications for vulnerable children and their families, 

permanency hierarchies and potential changes to them are also likely to be controversial. 

UNCROC, the primary international children’s rights instrument1, which has been almost 

universally embraced, enshrines children’s rights and the principles underpinning them. 

UNCROC reinforces the intrinsic relationship between children’s rights and their parents’ 

rights by emphasising the need to help children remain safe in the care of their parents 

(embodied in children’s right to protection2) or, where determined that this is not possible, 

to ensure suitable alternative care arrangements for the child (embodied in children’s right 

                                                            
1 Additional conventions and optional protocols have been introduced since UNCROC’s adoption in 
1989, including the Hague Convention on Protection of Children and Cooperation in Respect of 
Intercountry Adoption 1993; the Optional Protocol to the Convention on the Rights of the Child on the 
involvement of children in armed conflict 2000; the Optional Protocol to the Convention on the Rights 
of the Child on the sale of children, child prostitution and child pornography 2000; and the Optional 
Protocol to the Convention on the Rights of the Child on communications procedures 2011. 
2 Articles 9, 12 and 19 of UNCROC address children’s right to protection. 
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to continuity of care3). UNCROC does not prescribe the forms or priorities of alternative care 

arrangements in a jurisdiction, rather it acknowledges that various options may be provided 

and preferred in different jurisdictions. However, several other children’s rights interrelate 

with children’s rights to protection and continuity of care. These include children’s right to 

participate and be heard in all matters affecting them4, and rights to continuity of 

connections with their biological parents and family5; continuity of culture, including 

ethnicity, religion and language6; and continuity of identity, including legal preservation of 

their nationality, name and family relations7. In essence, UNCROC emphasises that children 

have rights to protection of continuity in all vital aspects of their lives and to participate in 

decision-making regarding these matters, not just to protection of their physical safety. 

UNCROC does not refer to permanency, notwithstanding that Western conceptions of 

permanency often conflate the legal dimension of permanence with continuity of 

alternative caregivers – especially in jurisdictions with laissez-faire or state paternalism and 

child protection orientations to child welfare (Fox Harding, 1997). 

Ratification of UNCROC involves an expectation that the country will implement all of the 

children’s rights contained within the instrument equally (Mapp, 2011; Milne, 2015). 

Therefore, upholding and balancing children’s rights, as well as their parents’ rights, poses a 

significant challenge for Western child protection and out-of-home care systems, 

particularly when they have become “highly forensically charged in their approach” to child 

protection (Lonne et al., 2009, p. 4) and increasingly “risk-averse” (p. 176) in their 

organisational environments and professional practices. As explained by Cameron and 

Freymond (2006, p. 22): 

in child protection systems, the child's right to be protected from harm takes 

precedence by law over any consideration of the family's need for assistance to care 

for the child. Child protection systems primarily intervene in order to protect children 

from harm in their homes. Consequently, much less emphasis is placed on the 

importance of maintaining children's connections with family and community ... 

Indeed, in considering the complexities involved in interpreting the articles of UNCROC and 

translating them into practice, some authors hold that there are inherent conflicts between 

the various rights it enshrines (e.g. Shapiro, 2008; Sloan, 2013), while others have 

questioned whether human rights and statutory child protection are compatible at all (Holt 

& Kelly, 2014). Still other authors have argued that there continues to be much scepticism 

about the notion of human rights, let alone children’s rights, in many countries (Thomas, 

2011). However, it can be counter-argued that if the concept of children’s rights can be 

dismissed as a mere social construct, then permanency – another social construct – might 

also be similarly dismissed (Smith, 2005). 

                                                            
3 Article 20 of UNCROC addresses children’s right to continuity of care. 
4 Articles 9 and 12 of UNCROC address children’s right to participate and be heard. 
5 Articles 7, 9 and 10 of UNCROC address children’s right to continuity of connections with their 
parents and family of origin. 
6 Articles 20, 29 and 30 of UNCROC address children’s right to continuity of their culture of origin. 
7 Articles 7, 8 and 29 of UNCROC address children’s right to continuity of their identity. 
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Regardless, all English-speaking Western jurisdictions justify their particular approach to 

child protection and permanency rhetorically in terms of children’s best interests, even 

though this is only one of the four principles embedded in UNCROC and is inherently prone 

to subjective interpretation (Schuz, 2007; Milne, 2015). Far from being neutral, definitions 

of best interests are able to “be shaped according to differing political beliefs and agendas 

at a societal level in ways that do not reflect children’s rights” (Horsfall, 2016, p. 66). Indeed, 

there has been much unhelpful binary debate pitting children’s best interests against their 

parents’ rights (Parkinson, 2003; Reynaert, Bie, & Vendevelde, 2009), especially in the US 

which remains the only country to not yet have ratified UNCROC.8   

Child protection, in general, is a controversial and often politicised area of child welfare in 

Western, or “Anglophone” (Lonne et al., 2009, p. 3), countries. It is widely recognised that 

mainstream media plays a significant role in sensationalising tragic consequences from 

overlooked or poorly managed child protection cases and negative findings from periodic 

reviews of child protection systems, and in influencing subsequent policy, legislative and 

practice responses (e.g. Gelles, 1996; Gainsborough, 2010; Fernandez, 2014). Furthermore, 

mainstream media has been found to be biased in favour of neoliberal ideas and socially 

conservative agendas, and to be influential in shaping social policies accordingly (Mendes, 

2008, p. 225): 

overall the media reinforces conservative explanations of, and solutions to, social 

problems.… There is also evidence that much media coverage of child abuse and 

child protection has promoted a broader political agenda. The principal concern 

appears to be to defend traditional institutions and values such as the nuclear family, 

rather than identifying necessary reforms to child protection policies and legislation 

… the media may play an important role in social policy debates by shaping the 

direction of public attitudes and values in a particular political or ideological 

direction. Often highly complex issues are presented in simplistic black-and-white 

terms.  

In other words, Western mainstream media tends to favour binary debate, which diminishes 

relevant considerations and reinforces values and beliefs that characterise laissez-faire and 

state paternalism and child protection orientations to child protection and out-of-home care 

(Fox Harding, 1997). Australian political commentator, Laura Tingle (2015, p. 70), has 

explained how binary debate over-simplifies the intricacies of complex policy issues: “If we 

are thinking in black-and-white terms, we are not consulting our memories of what has 

happened in the past, but instead reacting purely to current events and to ideology.” 

 

The Political Context of Permanency in Australia and Victoria 

Australian governments have been grappling with similar complexities, tensions, dilemmas 

and challenges in their child protection and permanency policies, legislation and practice to 

those in other English-speaking Western jurisdictions. In Australia, the states and territories 

                                                            
8 See the United Nations Treaty Collection website (accessed 24 July 2018): 
https://treaties.un.org/pages/ViewDetails.aspx?src=IND&mtdsg_no=IV-11&chapter=4&lang=en 

https://treaties.un.org/pages/ViewDetails.aspx?src=IND&mtdsg_no=IV-11&chapter=4&lang=en
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are each responsible for their own child protection and out-of-home care systems and, as 

elsewhere, are open to criticism for conflating children’s rights with their best interests. 

However, Australian jurisdictions have not – until recently, at least – been open to criticism 

for conflating relational permanence with legal permanence in their respective permanency 

policies, laws and hierarchies. Indeed, Australia, unlike other Western jurisdictions, 

particularly the UK and the US, has not favoured the use of adoption – the most legally 

radical permanency order – as a pathway from out-of-home care for children unable to be 

reunified with their parents (O'Halloran, 2015). This has been attributed to several 

established traditions in Australia, including a strong preference for the least possible 

societal/statutory intervention in family matters; a policy emphasis on family preservation 

and reunification; a judicial view that adoption is not necessarily in the best interests of the 

child; the provision of a range of alternative legal orders (especially statutory kinship care), 

which are preferred to adoption; and the influence of Indigenous perspectives in relation to 

alternative care arrangements for children (O'Halloran, 2015). 

In 2014, however, significant changes were made to the legislative frameworks for child 

protection and permanency in Australia’s two most populous states, New South Wales 

(NSW) and Victoria, with a view to addressing the persistent problem of children drifting in 

their out-of-home care systems. These changes include the elevation of adoption in their 

respective permanency hierarchies. Concurrently, there has been concerted advocacy by 

the incumbent conservative Australian Government to pursue “local adoption as a viable 

option” 9 for children in out-of-home care – that is, to increase the use of adoption in the 

state and territory out-of-home care systems. Subsequently, debate in Australia on 

permanency policy has become highly politicised, which is not surprising given that the 

recent legislative changes were initiated by conservative politicians (Parkinson, 2003) and 

are not generally supported by the non-government child and family welfare sector and 

stakeholders. The recent permanency changes are surprising, however, in terms of the 

reversal they appear to represent from the bipartisan messages of the formal apologies for 

historical adoption practices made by the governments of all Australian jurisdictions from 

2010 to 2013. Those apologies expressed government commitment to never repeat the 

mistakes of past forced adoption practices (e.g. Baillieu, 2012; Gillard, 2013). Meanwhile, 

the current advocacy for adoption from out-of-home care argues that contemporary open 

adoption practices overcome the negatives associated with former forced adoption 

practices, despite a lack of supporting evidence (Ross & Cashmore, 2016). Such advocacy 

also overlooks the inherently coercive nature of adoption in the child protection context. 

This exemplifies what Tingle (2015, p. 3) has more generally described as Australia’s 

dangerous and growing “political and policy amnesia”, which has variously also been 

referred to, for example, as “institutional amnesia within government” (Stark, 2019, p. 143), 

“empirically amnesic” government (Birch, 2002, p. 47), and “historical amnesia” (Ricatti, 

2016, p. 478). 

                                                            
9 See Parliament of Australia, Inquiry into local adoption website (accessed 23 July 2018): 
https://www.aph.gov.au/Parliamentary_Business/Committees/House/Social_Policy_and_Legal_Affai
rs/Localadoption/Terms_of_Reference 

https://www.aph.gov.au/Parliamentary_Business/Committees/House/Social_Policy_and_Legal_Affairs/Localadoption/Terms_of_Reference
https://www.aph.gov.au/Parliamentary_Business/Committees/House/Social_Policy_and_Legal_Affairs/Localadoption/Terms_of_Reference
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In Victoria, the 2014 permanency amendments, which elevated adoption to third position in 

the permanency hierarchy and demoted the Permanent Care Order (PCO) to fourth position, 

were effectively slipped in at the end of a one-term conservative government. As will be 

demonstrated in this research, the permanency amendments were generally both 

unanticipated and unwelcomed by the Victorian child and family welfare and legal sectors 

and stakeholders. As will also be illustrated in findings of this research, in contrast, the 

Victorian Government in 1989 was particularly proud of the pioneering and strongly non-

partisan introduction of the PCO, a type of third-party parental responsibility order 

equivalent to a guardianship order in overseas jurisdictions: for example, the Special 

Guardianship Order available in England and Wales (Selwyn & Masson, 2014) and the 

subsidised guardianship orders available in the US (Howard, Smith, Zosky, & Woodman,  

2006), which are discussed in Chapter 3. PCOs were explicitly introduced with the aim of 

addressing the problem of drift in Victoria’s out-of-home care system. They were designed 

to support long-term kinship or non-kin carer placements for children unable to be safely 

reunified with their parents and were explicitly introduced in preference to adoption. The 

introduction of PCOs was the logical corollary of an extensive review, consultation and 

reform process concerning adoption that was undertaken in Victoria from the late 1970s in 

recognition of the unintended consequences from historical forced adoption practices. 

Victoria’s adoption reforms were also seen to be pioneering. For the first time in Australia, 

the right of adoptees to information regarding the circumstances of their birth, including 

their original birth certificate, was legally recognised and operationalised; and legal 

provisions for ongoing contact between adopted children and their parents marked the 

introduction of open adoption practices (Adoption Act 1984). Parents’ right to give informed 

consent, without duress, for the adoption of their child was also emphasised (Adoption Act 

1984). Thus, the approach to child welfare that was broadly embraced in Victoria in the 

1980s aligns more with a defence of the birth family and parents’ rights orientation but 

seemed to be striving for a children’s rights and child liberation orientation (Fox Harding, 

1997). 

Historically, Australia has tended to import child welfare policy, program and practice 

initiatives from other countries without fully analysing their implications in light of the 

significant social, cultural, institutional, legislative and political differences between the 

respective jurisdictions (Maluccio, Ainsworth, & Thoburn, 2000; Tilbury & Thoburn, 2008). In 

the 1980s, however, the Victorian Government introduced its own permanency model that 

was considered progressive at the time and remains so today. Indeed, as the UK and the US 

are now embracing permanency models that are more aligned to Victoria’s PCOs, it is 

somewhat ironic that Australia is moving toward a decades-old adoption-focused model 

which those countries are actively moving away from (regarding England and Wales, see 

Hall, 2008; regarding the US, see Katz, Lalayants, & Phillips, 2018). The use of guardianship-

type orders is explored here because the use of adoption for children in out-of-home care 

has failed to solve the persistent problem of systemic drift, and also because adoption from 

out-of-home care continues to be contested and controversial.  

Despite recent change to law, PCOs have, nevertheless, been used increasingly and 

extensively as the preferred alternative permanency option for vulnerable children in 
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Victoria since their operationalisation in 1992. Little academic research has been 

undertaken in relation to PCOs, and there has been a lack of research in Australia generally 

in relation to permanency pathways from out-of-home care. This has been linked to a lack of 

accessible data: 

While policies are in place to implement permanency planning, the lack of national 

level data on patterns of reunification, and effectiveness of family preservation 

services in diverting families and children from care makes it difficult to assess 

permanency outcomes. (Fernandez, 2014, p. 795) 

Changes in, for example, permanency hierarchies in Australian jurisdictions have therefore 

been made in the absence of any comparative research relating to adoption and PCOs.  

However, the displacement of PCOs by adoption in Victoria’s permanency hierarchy is 

contestable and controversial for other reasons, too (Commission, 2017; CCYP, 2017). From 

a human rights perspective, it can be seen to conflict with children’s rights and parents’ 

rights; from a legislative perspective, it can be seen as incompatible with the emphasis on 

informed and duress-free parental consent enshrined in Victoria’s longstanding adoption 

framework, and with the Aboriginal Child Placement Principle enshrined in Victoria’s child 

protection legislation; from a policy perspective, it is incongruent with the Victorian 

Government’s assertion that it does not intend to increase the number of adoptions from 

out-of-home care; from a cultural perspective, it can be seen as inconsistent with the 

decreasing, and now almost negligible, use of adoption per se in Victoria; and from a social 

perspective, it has elicited strong sensitivities and opinions in the public discourse which 

divide the community (Committee, 2012; Queensland, 2013; Commission, 2017). 

The highly political context of permanency perhaps inevitably creates mixed and heated 

debate about the best way to achieve permanency for children in out-of-home care. It also 

creates constraints in terms of advancing research in this area. There is intense sensitivity 

relating to the release of child protection and out-of-home care data in Australia, and data is 

not freely available to researchers. The political control of information in this area is 

manifest and the Government’s unwillingness to relax control is somewhat understandable 

in the context of “issues management” (Tingle, 2015, p. 25) by ministers keen to avoid 

findings that may reveal or reinforce public perceptions of poor performance by the 

departments for which they are responsible. Perhaps ironically, this mirrors the increasing 

risk aversion for which Western child protection systems themselves are often criticised. 

The experience of undertaking PhD study in this area provides a good example of the ways 

in which research can be constrained by political sensitivities. Originally the research plan 

was to conduct a retrospective quantitative analysis of aggregated and anonymised 

administrative data held by the Victorian Government. After a lengthy and extensive 

application and approval process, data access was approved in 2017 but later retracted 

when government approval processes were changed, now requiring Ministerial approval. 

Despite earlier agreements with the responsible department (DHHS), Ministerial approval 

was not forthcoming, thus requiring a change in the research plan. Whilst this created a 

challenge in moving the PhD research forward, it points to a broader problem in researching 

children’s care and protection in Victoria, particularly given we know that understanding 

“different types of out-of-home care and the factors that lead to better and to poorer 
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outcomes is critical to developing better policies and practices” (Cashmore, 2014, p. 145). It 

has also been noted that the “integration of research and practitioner knowledge has the 

potential to motivate strategic thinking and planning about how the system could better 

help the most vulnerable children” (Miller, 2017, p. 198). 

 

Overview of the Thesis 

This research has been undertaken with publication. As such, articles progressively 

published during the course of the PhD have been incorporated into the narrative of the 

thesis. The thesis therefore includes a series of four linked articles originally published in 

relevant domestic and international peer-reviewed journals as contemporaneous outputs of 

the project. This overview briefly describes the contents of each chapter of the thesis, 

including the four published articles. 

Chapter 1: In this first introductory chapter, an overview of the complexities and 

contestable nature of permanency in child protection and out-of-home care systems is 

provided, also exploring the politically sensitive context of researching this area. 

Summarising each chapter, it clarifies the overall structure of the thesis; the aim of each 

chapter; and, as appropriate, how the relevant published article nests within the chapter. 

Chapter 2, The Welfare State and Child Welfare, aims to situate Victoria in a broader 

international context and explore ideological approaches to the provision of children’s care. 

This chapter includes the first article from the research, originally published in Communities, 

Children and Families Australia: 

Mackieson, P., Shlonsky A., & Connolly, M. (2017). Permanency Planning and 
Ideology in Western Child Welfare Systems: Implications for Victoria. Communities, 
Children and Families Australia, 11(1), 3-16. 

This article considers the history of permanency planning, and the influence of values and 

beliefs regarding the relationships between child, family and state on permanency planning 

models in different English-speaking Western jurisdictions. Importantly, it describes Fox 

Harding’s (1997) typology of ideological perspectives in Western child welfare, and how it 

facilitates understanding of the values and beliefs underpinning the main approaches to 

permanency in child protection and out-of-home care. It concludes with a discussion of the 

implications for permanency policies and practice in Victoria. 

Chapter 3, Research into Permanent Care and Guardianship for Children, moves from the 

broad consideration of Victoria’s approach to child welfare in the previous chapter to a 

more focused consideration of PCOs as a long-term alternative care option. The aim of this 

chapter is to clarify what is known about PCOs in Victoria specifically and, more generally, 

regarding guardianship orders as a permanency pathway from out-of-home care in overseas 

English-speaking Western jurisdictions. This involves two parts: first, consideration of 

findings relating to the implementation of PCOs in Victoria drawn from domestically 

available data, government-commissioned inquiries and departmental reviews; and, second, 
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the presentation of a scoping review of recent international research involving guardianship 

orders conducted as part of this PhD research. 

Chapter 4, Methodology and Method, describes the rationale for the research design; 

clarifies the research questions addressed; and describes the research method used in the 

two original studies conducted as part of this PhD research. Two document analyses are 

described. The first study analysed the official records of the relevant 1984–1989 

parliamentary debates to identify the key issues and ideas that informed the introduction of 

PCOs in Victoria. The second study analysed the publicly available submissions to an inquiry 

conducted into the early outcomes from Victoria’s 2014 permanency amendments to 

investigate the implementation of PCOs in relation to the issues that triggered their 

introduction. The first part of this chapter discusses the qualitative research design, 

including the epistemological considerations underpinning the research, and the research 

questions. Key criticisms of qualitative research methods include their potential lack of rigor 

and being therefore prone to biased and impressionistic findings. Appreciating these 

criticisms, an Applied Thematic Analysis (ATA) (Guest, MacQueen, & Namey, 2012) was 

undertaken, the method being known for its rigor and research accountability. The second 

article reported in the thesis addresses these issues and was originally published in 

Qualitative Social Work:  

Mackieson, P., Shlonsky, A., & Connolly, M. (2018a). Increasing rigor and reducing 
bias in qualitative research: A document analysis of parliamentary debates using 
applied thematic analysis. Qualitative Social Work, 1-16. 

Importantly, the article also explains how the inherent structure and reflexivity of the ATA 

methodology, in conjunction with the use of trustworthy documentary data, can strengthen 

qualitative social work research. 

Chapter 5 is the first of the findings chapters. It reports the findings from the first study, a 

thematic document analysis of the relevant parliamentary debates from 1984 to 1989 that 

informed the legislation that introduced PCOs in Victoria. Embedded in this chapter is the 

third article from the research, first published in The British Journal of Social Work:  

Mackieson, P., Shlonsky A., & Connolly, M. (2018b). Informing Permanent Care 
Discourses: A Thematic Analysis of Parliamentary Debates in Victoria. The British 
Journal of Social Work, 48(8), 2137-2156. 

This article describes the four primary themes identified in the data: the rhetoric of rights; 

the ‘hierarchy of family’ debate; child protection is everybody’s business; and the politics of 

influence. The article uses Fox Harding’s (1997) typology of ideological perspectives in child 

welfare to interpret the findings. The article concludes that Victoria’s permanency planning 

policies are moving away from a defence of the birth family and parents’ rights approach 

and toward a more state paternalism and child protection approach.  

Chapter 6 reports the findings from the second study, a thematic document analysis of the 

publicly available submissions to an inquiry conducted into the early outcomes from 
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Victoria’s 2014 permanency amendments. Embedded in this chapter is the fourth article 

from the research, published in Australian Social Work10: 

Mackieson, P., Shlonsky A., & Connolly, M. (2019). Permanent Care Orders in 
Victoria: A Thematic Analysis of Implementation Issues. Australian Social Work, 1-
15. 

This article describes the four primary themes identified in the data: the power of 

government; the assumption of a perfect system; disproportionate impact on the most 

disadvantaged; and the impact of the permanency hierarchy. The findings are explored in 

terms of their implications for practice and policy development in Victoria. The article 

concludes that Victoria’s child and family welfare sector does not generally share the 

Victorian Government’s shift in orientation away from a children’s rights approach to 

permanency planning; and widely believes the government’s legalistic approach fails to 

address the real barriers to achieving timely permanency for children, and may be 

disproportionately impacting children and families already experiencing significant 

disadvantage in the child protection and out-of-home care system. 

Chapter 7, the discussion, is the final chapter of the thesis. It reflects on the findings from 

the two original studies and the scoping review of relevant literature, providing a discussion 

of the implications for policy, practice and research in relation to Victoria’s child protection 

and out-of-home care system. The discussion draws on Fox Harding’s (1997) typology of 

ideological perspectives in Western child welfare, highlighting the evident shift in the 

Victorian Government’s orientation since PCOs were first introduced. Questions about the 

intended and unintended consequences of this shift are explored, including the implications 

of moving Victoria further away from a children’s rights approach, something that has been 

significantly criticised by the state’s non-government child and family welfare and legal 

sectors. The importance of the permanency hierarchy in reinforcing policy and practice in a 

child protection and out-of-home care system is emphasised and the implications of 

changing the hierarchy are discussed, particularly with respect to children’s rights to 

continuity of care, family connections, culture and identity. A rights-based permanency 

planning model is proposed with the aim of stimulating deeper consideration and debate on 

children’s rights in the context of permanency planning policy and practice. 

 

Conclusion 

This chapter has endeavoured to capture the key issues and complexities associated with 

permanency in English-speaking Western child protection and out-of-home care systems. It 

has highlighted that the concepts of permanency, permanency planning and permanency 

hierarchy are contestable from a range of perspectives and are, therefore, often also 

controversial. In Australia generally, and in Victoria specifically, this has created a politically 

sensitive environment which constrains relevant and much-needed research on permanency 

                                                            
10 The article was accepted for publication by Australian Social Work on 07 August 2018 but published 
on 22 May 2019, after submission of this PhD thesis for examination (in January 2019). 
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pathways. This chapter has emphasised the influence of ideology on permanency planning 

frameworks, and the usefulness of Fox Harding’s (1997) comprehensive typology of 

ideological perspectives in Western child welfare in exploring the implications of different 

permanency hierarchies. In conclusion, it is pertinent to note that the current juncture is 

historically important in the context of the Victorian Government’s approach to child 

protection and permanency, particularly given what appears to be a shift away from a 

widely-embraced orientation supporting biological families and the continuity of children’s 

connections with them toward a more paternalistic and protectionist orientation that is not 

widely supported by Victoria’s child and family welfare sector. This investigation into the 

introduction and implementation of PCOs in Victoria is thus timely given the significant 

research gap in relation to PCOs. 
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CHAPTER 2: THE WELFARE STATE AND CHILD WELFARE 

 

Introduction 

This chapter expands on the introductory comments regarding different models of welfare 

and child welfare, with the dual aim of situating Victoria in the broader international welfare 

context and exploring ideological approaches to the provision of child welfare. Jurisdictions 

establish child welfare systems that reflect their own unique history, vision, priorities and 

desired outcomes for children, families, communities and society (Fernandez, 1996; Carney,  

1999; Cameron & Freymond, 2006; Pelton, 2008; Tilbury & Thoburn, 2008; Connolly, Katz, 

Shlonsky, & Bromfield, 2014). As a result, jurisdictional differences between child welfare 

systems are evident both internationally and across the states of Australia. In the 

international context, Cooper (1999, p. 158) found that: 

A review of different countries’ social and institutional arrangements for responding 

to child abuse and welfare problems reveals that there is no universal model or 

concept of justice at work in this sphere. While they may have features in common, 

the key institutions, practices and principles by which they operate are unique 

products of unique configurations of historical, cultural, political and professional 

factors. 

For example, in Sweden, a European country with very decentralised government and a 

highly developed welfare system (O'Halloran, 2015), the child and family welfare model 

integrates child protection with the provision of family support services, taking a 

collaborative approach that balances family and state power in regard to responsibility for 

caring for children (Andersson, 2016). In contrast, the US model is based on a privatised 

approach that maximises the exercise of parental responsibility (Gilbert, 1997; Andersson, 

2016). Nevertheless, both Sweden and the US have mandatory reporting laws in regard to 

suspected cases of child abuse (Gilbert, 1997; Andersson, 2016). Another difference 

between Sweden and the US is that there is no “statutory permanency” in the Swedish out-

of-home care system and no use of adoption as a placement option (Andersson, 2016, p. 

177; O'Halloran, 2015). Rather, the use of out-of-home care for a child is predominantly 

with the consent of the parents; the child’s ongoing contact with their family is considered 

important and is thus supported; there are no child protection laws limiting the time period 

in which the child must be reunified with their parents; and the adoption of a child can only 

occur with the consent of the child’s parents (Andersson, 2016). In contrast, in the US, the 

Adoption and Safe Families Act 1997 (ASFA) emphasises legal permanency, preferably via 

adoption, for children in out-of-home care who cannot be reunified with their parents 

within a restricted timeframe. This involves the termination of parental rights, including 

their right to ongoing contact with their children (Brooks, 2001). It is clear from these two 

examples that countries give effect to the care and protection of children in significantly 

different ways, based on differing cultural values and beliefs about how protection and care 

can be provided. 
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Just as there are differences in approach internationally, practices differ across the states 

and territories of Australia. The eight state and territory governments are each responsible 

for the child protection and out-of-home care policies, laws and services within their own 

jurisdiction. While there is much similarity between them, there are also differences (Wise, 

2017; AIHW, 2018). One difference, for example, is that while all states and territories have 

guardianship orders, Victoria was unique in its introduction (in 1989) and increasingly 

extensive use of purpose-specific PCOs as a permanency pathway from out-of-home care 

until recently when other states introduced similar changes: in 2011, Western Australia 

introduced Special Guardianship Orders (Ross & Cashmore, 2016); and in 2015, the 

Northern Territory also introduced PCOs11. Australian jurisdictions are similar in that they 

each have mandatory reporting laws in regard to suspected cases of child abuse and 

neglect, although the details in relation to the people who must report and the types of 

abuse and neglect that are reportable differ.12 Another similarity is that, in 2014, the NSW 

and Victorian governments both made significant amendments to their respective child 

protection and permanency laws, which included tightening the timeframes for family 

reunification and elevating adoption in the permanency hierarchy.13 The NSW Government 

is clear about pursuing a policy to promote open adoption of children from out-of-home 

care (Goward, 2013). However, in Victoria, both the previous (conservative) government 

that initiated the 2014 legislative amendments and the Labor government incumbent since 

have maintained it is not their policy to promote adoptions from out-of-home care 

(Mackieson et al., 2019). Yet, the incumbent Victorian Government has made an explicit 

decision “not to progress legislative changes at this time” 14 that would formally cohere to a 

non-pro-adoption from out-of-home care policy. 

While it has been argued that no particular child welfare system is superior to others 

(Cameron & Freymond, 2006), there is agreement that the specific values, priorities and 

choices embodied in the design of a child welfare system have particular consequences, 

especially for the children and families who receive services (e.g. Mishra, 1986; Fernandez, 

1996). Hence, there have been numerous endeavours throughout the last half century to 

define, measure and categorise the characteristics and implications of different welfare 

systems and to explain their respective development from a theoretical perspective. This 

has resulted in the formulation of comparative welfare models or typologies. While 

typologies are by nature simplifications, they are valuable in capturing the ideological 

drivers that inform a systems approach to service provision. Exploration of the welfare state 

                                                            
11 Department of Children and Families, Northern Territory Government website (accessed 05 August 
2018): 
http://www.carercommunity.nt.gov.au/CarerHandbook/LegalProcessesandCourtOrders/Pages/Perm
anent-Care-Orders.aspx 
12 See the Australian Institute of Family Studies website (accessed 05 December 2018): 
https://aifs.gov.au/cfca/publications/mandatory-reporting-child-abuse-and-neglect 
13 These amendments were introduced through the Child Protection Legislation Amendment Act 2014 
in NSW, and the Children, Youth and Families Amendment (Permanent Care and Other Matters) Act 
2014 in Victoria. 
14 Department of Health & Human Services, Victorian Government website (accessed 03 August 

2018): https://dhhs.vic.gov.au/publications/safe-and-wanted-inquiry-implementation-permanency-
arrangements 

http://www.carercommunity.nt.gov.au/CarerHandbook/LegalProcessesandCourtOrders/Pages/Permanent-Care-Orders.aspx
http://www.carercommunity.nt.gov.au/CarerHandbook/LegalProcessesandCourtOrders/Pages/Permanent-Care-Orders.aspx
https://aifs.gov.au/cfca/publications/mandatory-reporting-child-abuse-and-neglect
https://dhhs.vic.gov.au/publications/safe-and-wanted-inquiry-implementation-permanency-arrangements
https://dhhs.vic.gov.au/publications/safe-and-wanted-inquiry-implementation-permanency-arrangements
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types or regimes identified in the most influential typologies assists in situating the 

approach taken in Victoria’s child welfare system compared with alternative approaches. 

This exploration begins with the broader context of welfare state typologies and moves on 

to the sub-set of typologies concerned specifically with child welfare in English-speaking 

Western jurisdictions. 

 

Welfare State Regimes and Child Welfare Typologies 

Harold Wilensky and Charles Lebeaux’s (1965) work is recognised as seminal in the field of 

comparative welfare studies (Connolly et al., 2014). They developed a dual model of 

‘institutional’ and ‘residual’ welfare states, defining institutional regimes as those reliant on 

government institutions to provide for the welfare of their population, and residual regimes 

as those in which state intervention is viewed as invasive and required only in extreme 

circumstances. Richard Titmuss (1976) expanded upon these ideas in his subsequent tri-fold 

social policy typology, which includes ‘institutional’, ‘residual’ and ‘achievement-

performance’ welfare regimes. Similar to Wilensky and Lebeaux’s earlier work, Titmuss’s 

institutional regimes are characterised by the provision of universalistic non-stigmatising 

welfare services by government and non-government welfare institutions that aim to 

redistribute resources toward the less advantaged. The residual regimes, on the other hand, 

are characterised by the provision of government welfare only and temporarily in 

circumstances of breakdown in the private market and individual resources. Titmuss’s 

achievement-performance regimes implement government services and welfare policies 

aimed at reinforcing the free market economy by stimulating higher motivation, 

employment and productivity. 

More recently, Gosta Esping-Andersen (1990) re-conceptualised the characteristics of 

welfare states identified in the model developed by Wilensky and Lebeaux (1965) in one of 

the most influential typologies in the field of comparative welfare studies (Connolly et al.,  

2014). In his ground-breaking book, The three worlds of welfare capitalism, Esping-Andersen 

(1990) identified three clusters of welfare state regimes: ‘conservative’, ‘liberal’ and ‘social 

democrat’. He argued that these regimes are the product of historical and political 

developments and that the institutionalisation of welfare has become a powerful means by 

which to shape social and political behaviour, as well as economic development. According 

to Esping-Andersen’s model (1990), in conservative regimes the preservation of the family is 

central to state and market welfare provision, stratified by gender and occupation, with an 

emphasis on employment protection. Welfare provision in liberal regimes is organised 

according to the assumption that economic development will improve the operation of the 

market. There is minimal state intervention, and reliance on means-tested residual welfare 

provision for less advantaged groups and private market-based welfare provision for more 

advantaged groups. In social democrat regimes, human rights and social development are 

considered central to maximising economic participation and the state is heavily involved in 

welfare provision based on universal and egalitarian principles. Viewed through the lens of 

his own typology, Esping-Andersen may have viewed the Australian welfare state as liberal 

(residual) (Mendes, 2008), yet the Australian welfare state does not sit neatly within any of 
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the three regimes Esping-Andersen identified. The Australian welfare state has both 

conservative and liberal characteristics, having been relatively more conservative prior to 

the 1970s and becoming increasingly liberal since that time. An example of a conservative 

Australian welfare policy is that payments for single mothers were restricted to those who 

had been married (and subsequently widowed, deserted, divorced, or their husband was 

incarcerated) until 1973 when the Supporting Mother’s Benefit was introduced.15 The 

increasingly liberal nature of Australian welfare policy is exemplified by unemployment 

benefits for young people (aged 16-20 years), with the setting of flat payment rates not 

subject to indexation in 1985; the doubling of the waiting period for payments to be made 

to education leavers in 1986; and the introduction of a work search/activity test in 1988.16 

Esping-Andersen’s model has been widely reviewed (e.g. Klein, 1991; O'Connell, 1991; Offe,  

1991; Papadakis, 1991; Clemens, 1993), not always favourably. For example, Hinrichs (1992) 

questioned the conceptual clarity of the model, observing that Esping-Andersen himself 

seemed to waver on whether the regimes he identified were meant to be ideal types or 

empirically-derived real types. Hinrichs noted that other critics were arguing for a fourth 

regime, ‘radical residualism’, to more accurately encompass welfare systems not clearly 

described by Esping-Andersen’s original regimes. Relatedly, Cnaan (1992) criticised Esping-

Andersen’s definition of welfare state for being restricted to measures provided to citizens 

by their government. Cnaan (1992, p. 70) argued that this ignored an important difference 

between “Anglo-Saxon states”, like Australia17, and central European states. In Anglo-Saxon 

states, taxes are lower but private contributions through philanthropy, volunteering and 

non-government organisations are considerably more extensive than in central European 

states. More recently, researchers have endeavoured to re-conceptualise welfare state 

models to also incorporate welfare systems in the developing regions of the world (e.g. 

Wood & Gough, 2006; Gilbert, Parton, & Skivenes, 2011; Gabel, 2012). 

Child protection and out-of-home care policies comprise a sub-set of the national welfare 

policy context (Carney, 1999), and are therefore related to these theoretical 

conceptualisations. A comparative analysis of child protection systems in wealthy countries 

was conducted in the 1990s by US social welfare academic Neil Gilbert (1997) and his 

colleagues. That analysis, informed by the body of research relating to state welfare 

systems, grouped the countries into two broad types: ‘child protection’ and ‘family support’. 

In countries with a child protection orientation, child maltreatment is framed as a problem 

for which children need to be saved from their harmful families; reporting and intervention 

mechanisms operate under an investigatory or forensic model supported by the legal 

powers of the government; child protection authorities have a characteristically adversarial 

relationship with the families subject to their intervention; and most child placements out-

                                                            
15 See Parliament of Australia website (accessed 23 December 2018): 
https://www.aph.gov.au/About_Parliament/Parliamentary_Departments/Parliamentary_Library/pub
s/BN/0809/children 
16 See Parliament of Australia website (accessed 23 December 2018): 
https://www.aph.gov.au/About_Parliament/Parliamentary_Departments/Parliamentary_Library/pub
s/BN/2012-2013/SSPaymentsUnemployment/AppendixB/AppendixBTable1 
17 Cnaan’s (1992) “Anglo-Saxon” states are the same as Lonne et al.’s (2009, p. 20) “Anglophone” 
states. 

https://www.aph.gov.au/About_Parliament/Parliamentary_Departments/Parliamentary_Library/pubs/BN/0809/children
https://www.aph.gov.au/About_Parliament/Parliamentary_Departments/Parliamentary_Library/pubs/BN/0809/children
https://www.aph.gov.au/About_Parliament/Parliamentary_Departments/Parliamentary_Library/pubs/BN/2012-2013/SSPaymentsUnemployment/AppendixB/AppendixBTable1
https://www.aph.gov.au/About_Parliament/Parliamentary_Departments/Parliamentary_Library/pubs/BN/2012-2013/SSPaymentsUnemployment/AppendixB/AppendixBTable1
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of-home are made coercively through enforcement of the government’s authority (for 

example, as in the US). Alternatively, in countries with a family support orientation, child 

maltreatment is framed as resulting from family dysfunction or challenges that are 

amenable to supportive intervention; service provision is characterised by a therapeutic 

family service model; child protection authorities work in partnership with parents and 

children; and there is a high rate of voluntary child placement in out-of-home care by 

parents (for example, as in Sweden). While simple in concept, this model has contributed 

strongly to the idea that typologies can strengthen understanding and explanation of 

complex social actualities, and so inform policy and potentially influence choices in the 

development of child protection systems (Connolly et al., 2014). Gilbert and his colleagues 

(2011) later revised and updated their model to recognise the emergence of a third 

orientation, ‘child focused’. The child focused orientation emphasises the promotion and 

improvement of the child’s development and well-being. Australian child welfare academic 

Elizabeth Fernandez (2014) has argued that Australia’s child protection systems reflect a mix 

of Gilbert’s three orientations, with the balance of individual dimensions and the 

predominance of particular orientations impacted by local political and economic factors. 

As noted in the introduction to this thesis, one of the most influential and sophisticated 

typologies pertaining to Western child welfare is the four-fold typology of ideological 

perspectives also developed in the 1990s, but in the UK, by Lorraine Fox Harding (1997). In 

the article that follows (Mackieson et al., 2017), Fox Harding’s typology is described and 

used to explore the orientation of Victoria’s child protection and out-of-home care system, 

both during the period when PCOs were introduced and since. The article, which was 

originally published in Communities, Children and Families Australia, provides a history of 

permanency planning in Western child protection and out-of-home care systems, and 

argues that ideological perspectives on child welfare are influential in determining a 

jurisdiction’s permanency planning model, including the alternative care options provided 

and their positioning in the permanency hierarchy. Fox Harding’s (1997) typology is used to 

facilitate understanding of the policy and practice implications of the Victorian 

Government’s approach to permanency. 
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Addendum to the Article 

The article included in the previous section of this chapter raised the issue and concerns 

relating to the expiry of a PCO when the young person turns 18 years of age, at which time 

funding to support the placement also expires, and there is “no legally enforceable right for 

the young person to remain with their carers” (Mackieson et al., 2017, p. 14). Young people 

leaving state care are widely recognised as one of the most disadvantaged groups in the 

community (Lonne et al., 2009), and a national Home Stretch Campaign led by Anglicare in 

Victoria18 has been seeking to provide additional support for these young people by 

increasing the leaving care age from 18 to 21. The Victorian Government recently responded 

to this campaign by announcing funding (commencing in 2019) to enable young people in 

state care the option of remaining with their carer until the age of 21 years, and to provide a 

range of tailored supports to facilitate their transition to independent living.19 It is assumed 

that this new program will include young people whose PCOs expire when they turn 18, as 

well as those whose Long-Term Care Orders also expire at 18. 

 

Conclusion 

This chapter has described the most influential typologies relating to Western welfare states 

and found that Australia’s welfare policies do not fit neatly into any of the regimes identified 

in the welfare state models originally developed by Wilensky and Lebeaux (1965), Titmuss 

(1976) or Esping-Anderson (1990). It was also found that the policies of Australia’s state and 

territory child protection and out-of-home care systems, a sub-set of the broader Australian 

welfare state, have variously reflected all three orientations – child protection, family 

support, and child focused – identified in the child welfare typology developed by Gilbert 

and his colleagues (2011). The article explored the history of permanency planning and how 

this concept has become integral to English-speaking Western child welfare systems since 

the 1970s and argued that the policy choices embedded in permanency planning 

frameworks reflect values and beliefs that originated three centuries earlier. The article 

described Fox Harding’s (1997) four-fold typology, the most sophisticated typology relating 

to ideological perspectives in Western child welfare. Through this lens, the approach taken 

in Victoria from the 1980s can be categorised as more of a defence of the birth family and 

parents’ rights orientation until recently, with the Victorian Government now taking more of 

a state paternalism and child protection approach, evidenced through the legislative 

amendments in 2014 to tighten the state’s child protection and permanency laws. The 

article also highlighted the ethical challenges involved in supporting the rights of children 

and their families, and of providing long-term alternative care options that meet all the 

needs of children unable to be raised by their parents. 

                                                            
18 See The Home Stretch website (accessed 27 October 2018): http://thehomestretch.org.au/about/ 
19 See the Press Release issued by the Victorian Minister for Families and Children issued on 25 
September 2018 (accessed 27 October 2018): https://www.premier.vic.gov.au/helping-vulnerable-
young-people-on-the-home-stretch/ 

http://thehomestretch.org.au/about/
https://www.premier.vic.gov.au/helping-vulnerable-young-people-on-the-home-stretch/
https://www.premier.vic.gov.au/helping-vulnerable-young-people-on-the-home-stretch/
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CHAPTER 3: RESEARCH INTO PERMANENT CARE AND 

GUARDIANSHIP FOR CHILDREN 

 

Introduction 

This chapter moves from the broad consideration of Victoria’s approach to child welfare in 

the previous chapter to a more focused exploration of PCOs as a long-term alternative care 

option in Victoria’s permanency framework. The first part of this chapter outlines what is 

known about PCOs in Victoria since their implementation in 1992, primarily from high-level 

data compiled annually by the Australian Institute of Health and Welfare (AIHW); data 

specifically requested from the Department of Health and Human Services (DHHS) in the 

context of periodic government-commissioned inquiries and reviews relating to Victoria’s 

child protection and out-of-home care systems; and publicly released reports from DHHS 

reviews conducted internally or contracted to external consultants. The second part of the 

chapter reports on the scoping review conducted as part of this research to illuminate what 

is known more broadly about guardianship placements from recent international studies on 

permanency pathways for children from out-of-home care.  

 

Australian Research on Permanent Care Orders 

The only publicly accessible data relating specifically to Victoria’s PCOs has been the number 

granted each year. This data is provided to the AIHW by DHHS, and from 1994-95 to 2015-

16 was published in the AIHW’s annual Adoptions Australia report. This data continues to be 

provided to the AIHW, but for 2016-17 was instead published in its annual Child Protection 

Australia report subsumed under the category of finalised third-party parental responsibility 

orders. It is clear from the AIHW data that the number of PCOs granted annually in Victoria 

has increased markedly since they were implemented in 1992 (AIHW, 2016a, p. 48). This is 

shown in Figure 1 below, which also includes the total numbers of adoptions20 granted 

during the same periods. Writers have noticed the continuing and increasing use of PCOs in 

comparison with adoptions in Victoria (Tilbury & Thoburn, 2008; O'Halloran, 2015; Ross & 

Cashmore, 2016). For example: “Permanent care has almost replaced formal adoption in 

Victoria as a way of placing children who are in need of family and security” (Quartly, Swain, 

& Cuthbert, 2013, p. 142). 

The increasing number of PCOs granted annually in Victoria needs to be considered in light 

of the increasing number of children subject to child protection intervention and entering 

out-of-home care (AIHW, 2018). Unfortunately, it is not possible from the annual AIHW data 

to monitor implementation trends relating to PCOs. For example, the numbers/proportion 

of children residing in out-of-home care with a PCO case plan that has not yet been 

                                                            
20 ‘Adoptions’ here refers to all domestically-arranged adoptions – including local adoptions, relative 
and other known child adoptions (e.g. adoptions by foster carers), and intercountry adoptions. 
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implemented; or the time elapsing from notification to placement in out-of-home care, a 

PCO case plan decision, and implementation of that decision. 

 

 

Figure 1: Numbers of PCOs and adoptions granted in Victoria (1992-93 to 2016-17) 21 

 

Beyond the reporting of PCO statistics summarised in Figure 1, there is a concerning lack of 

academic research on PCOs since they first came into force. This is consistent with the 

dearth of academic research conducted in relation to permanency planning and out-of-

home care in Australia overall (Fernandez, 2013; Shlonsky, Kertesz, Macvean, Petrovoc, 

Devine, Falkiner, D'Esposito, & Mildon, 2013). In contrast, there have been numerous 

reviews of the arrangements for delivery of Victoria’s permanent care and adoption 

services. In 2011, the Centre for Excellence in Child and Family Welfare (CFECFW) produced 

what it described as a “summary of all previous reviews” of Victoria’s relatively complex 

permanent care and adoption service system (CFECFW, c. 2011, p. 1). That document 

summarises seven such reviews: four undertaken by DHHS (completed in 1994, 1996, 2002 

and 2004); two undertaken by external consultants commissioned by DHHS (KPMG 

Management Consulting, 1998; Scott, 2001); and another conducted by the Victorian 

Auditor-General (completed in 1996). The CFECFW described Victoria’s permanent care and 

adoption services configuration as having been in place since 1995, with the only change 

                                                            
21 The data for 1992-93 to 2015-16 was sourced from Adoptions Australia 2015-16, and the data for 
2016-17 was sourced directly from the Child Protection Unit, Children and Families Policy Branch, 
DHHS (in May 2018). 
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during that time an administrative transfer of senior management for the intercountry 

adoption program (from Head Office to the Southern Region) in 2005. The CFECFW’s 

summary indicates that the final reports from those reviews identified common issues and 

made similar recommendations, few of which have ever been implemented and presumably 

the reason for the instigation of subsequent reviews. The issues identified cluster in terms of 

the structure of program delivery and planning; service coordination; case planning and 

practice; recruitment of permanent carers; and post-placement support.  

The program delivery and planning issues summarised by the CFECFW (c. 2011) include the 

inconsistent model for delivering PCOs across DHHS’s regions; diversion of resources from 

PCO programs to unnecessarily decentralised local adoption programs; inconsistent 

assessment criteria for potential carers; and inadequate collection and analysis of relevant 

data. The service coordination issues refer to isolation and fragmentation in relation to the 

coordination of cases across the child protection, foster care, and permanent care and 

adoption service systems. The case planning and practice issues include long delays in case 

planning and court decision-making; repeated attempts to re‐unite children with parents 

who have consistently demonstrated an inability to provide adequate care; reluctance by 

magistrates and child protection practitioners and their managers to change the case plan 

from family reunification to a PCO when reunification is not viable; failure to consider a PCO 

at the earliest possible stage; poor capacity to pursue PCOs; and continuation of access 

arrangements that are not necessarily in the child’s best interests. The challenges in relation 

to recruitment of permanent carers refer to inadequate recruitment in both number and 

capacity to meet the special needs of the children who require placement. The post-

placement support issues include inadequate professional/service and financial support for 

children and their permanent carers after placement and legalisation. The picture thus 

painted by the CFECFW is of a fragmented child protection and out-of-home care system, 

both reluctant and poorly resourced to pursue and adequately support PCOs for children in 

the very circumstances that PCOs were intended to address. It is clear that large numbers of 

children were found, repeatedly, to be continuing to drift for extended periods and often in 

numerous placements in Victoria’s out-of-home care system. There has been at least one 

further internal DHHS review of permanent care and adoption services since the CFECFW’s 

summary paper22; however, a final report from that review has not been released.  

Meanwhile, a broad ranging inquiry, led by The Hon. Philip Cummins (chair), Emeritus 

Professor Dorothy Scott and Bill Scales, was commissioned by the Victorian Government to 

make recommendations with a view to improving the government’s overall response to 

child abuse and neglect. The extensive final report from the Protecting Victoria’s Vulnerable 

Children Inquiry (PVVCI) reiterates that it often takes many years for placement stability and 

certainty to be achieved for children unable to be reunified with their parents, during which 

time some children experience numerous placements (Cummins, Scott, & Scales, 2012, p. 

lxvi): 

                                                            
22 This researcher was employed from to 2002 to 2013 with DHHS’s Intercountry Adoption program 
and, in that context, directly contributed to DHHS’s internal review of Victoria’s permanent care and 
adoption services conducted from 2010 through 2012. 
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The Inquiry finds that the current average time taken for permanent care orders to be 

granted, when this is necessary to ensure a child’s safety and wellbeing, is too long. 

On average, it is five years between a child’s first report and a permanent care order. 

Subsequent to recommendations of the Cummins Report (2012), DHHS undertook an action 

research project to identify the reasons for the delays in achieving permanent care 

arrangements for children placed in out-of-home care, and to test strategies and 

recommend changes to legislation, policy and practice to address those issues (DHHS, 2014). 

The final report from the project describes it as “the most comprehensive research ever 

undertaken about issues related to permanency planning and permanent care in Victoria” 

(DHHS, 2014, p. 11). The findings from the analysis phase of the project indicated several 

areas requiring attention: the lack of timeliness of case planning and court decision-making 

processes (including development of stability and cultural support plans and use of Family 

Led Decision Making processes for Aboriginal children; and court contests, especially those 

concerning contact between children and their families of origin); processes concerning 

permanent carers (including the adequacy of recruitment, assessment and support; and the 

lack of timeliness of assessment of kinship carers); disincentives for foster and kinship carers 

to convert existing care arrangements to PCOs (including inadequate resourcing of 

arrangements to meet children’s particular needs, especially significant behavioural issues); 

and the need to minimise changes of placement and changes/absences of allocated child 

protection practitioner. During the action phase of the project (in 2013-2014), the annual 

number of PCOs granted in Victoria increased to the highest ever up to that time23; and the 

average time taken for the granting of a PCO from the date of notification of alleged child 

maltreatment decreased from 56 months to 52 months (DHHS, 2014). 

The findings from other reviews relating to Victoria’s out-of-home care system reinforce 

those of the Cummins Report (2012). For example, a 2005 Victorian Auditor-General’s 

(2005) report on improving outcomes for children and young people in out-of-home care 

concluded that DHHS24 had embarked on a major reform of its out-of-home care system 

without having first established an overarching framework or clear strategic plan. It was 

subsequently found that the non-government sector and other key stakeholders lacked a 

clear understanding of the aims and expected outcomes of the overall reform which, having 

focused on a range of separate initiatives, had mostly failed to generate significant or 

sustained systemic change. The Auditor-General’s report expressed concern as to whether 

DHHS’s resources were being used effectively and efficiently, and whether DHHS had the 

capacity to shift from a fragmented and reactive approach to a more systematic and 

responsive approach to reform of the out-of-home care system. 

At the national level, the most recent report on the state of Australia’s out-of-home care 

systems resulted from a Senate Community Affairs References Committee inquiry 

(Committee, 2015), which examined the reasons for the increasing numbers of children and 

young people, particularly from Indigenous communities, entering and remaining in out-of-

                                                            
23 Following completion of DHHS’s Stability Planning and Permanent Care Project 2013-14, there was 
a marked increase in the number of PCOs granted – refer to Figure 1 for the numbers of PCOs granted 
in 2015-16 and 2016-17. 
24 At that time, the relevant part of DHHS was officially DHS (the Department of Human Services). 
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home care across the country. Overall, the Inquiry found Australia’s child protection and 

out-of-home care systems to be crisis-driven, with state/territory-based inquiries generally 

undertaken in response to specific critical incidents and subsequent system reforms driven 

by these crises rather than by research-led evidence supporting effectiveness (Committee 

2015, p. 55): 

The committee is strongly concerned by evidence that suggests child protection 

systems continue to be crisis driven. While acknowledging the initiatives undertaken 

by state and territory governments in response to a range of child protection inquiries, 

the committee is concerned that the number of children in out-of-home care 

continues to increase and the significant issues raised by these inquiries remain 

unresolved.  

The report from the Senate Inquiry (Committee, 2015) noted the lack of national data 

relating to permanency planning and permanency pathways for children and young people 

in out-of-home care in Australia, and the lack of Australian research into permanency 

planning and the effectiveness of the different permanency models in place in the states 

and territories. The report also expressed considerable concern for the lack of consistency 

across the states and territories regarding the levels of financial and practical support 

available to children and permanent carers compared to foster care placements, and in 

relation to the circumstances in which permanency orders are made, particularly how they 

impact upon the maintenance of contact between Indigenous children and their families. 

In summary, since the 1980s, a range of periodic government-commissioned inquiries and 

reviews have repeatedly found that Victoria’s child protection and out-of-home care 

systems, and Australia’s generally, are unable to keep pace with the needs of the increasing 

numbers of children subject to statutory child protection intervention. Thus, the drift of 

large numbers of children in out-of-home care has been a persistent problem in Victoria, 

despite the implementation of PCOs in 1992 to address it. While numerous government-

commissioned reports have repeatedly highlighted implementation issues concerning 

permanency planning which inhibit timely exit of children from the out-of-home care 

system, there is a dearth of academic research addressing those issues and the outcomes of 

the various permanency pathways, including PCOs. These well-documented research gaps 

are at least partly attributed to the lack of nationally-consistent and readily accessible data, 

in turn linked to the political sensitivity associated with releasing such data for public 

scrutiny. Given the lack of relevant domestic data and research evidence, overseas 

comparative research on permanency pathways and outcomes will now be explored with a 

focus on guardianship orders that are similar to PCOs. 

 

International Research on Guardianship Orders 

A scoping review of international research on permanency outcomes was undertaken 

targeting studies involving guardianship orders similar to PCOs in English-speaking Western 

countries (i.e. Australia, Canada, New Zealand, the UK, and the US) and reported in the 

literature within the previous decade. The decision to conduct a scoping review of recently 

published research, rather than a more focused systematic review, was made on the basis 
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that, although much permanency research has been conducted in the US and the UK, those 

jurisdictions have only recently (relative to Victoria) embraced guardianship orders as a 

permanency option for children in out-of-home care unable to be reunified with their 

parents. Previously, the focus in the US and the UK was on adoptions from out-of-home 

care, and thus many permanency studies have compared outcomes for adoption with those 

for foster care. Concomitantly, there continues to be longitudinal studies specifically relating 

to adoption in those countries (e.g. Wijedasa & Selwyn, 2017), including research that 

compares adoption outcomes and foster care outcomes (e.g. Zill & Bramlett, 2014). 

However, it was considered unlikely that studies comparing outcomes for adoption (a 

placement option intended to be long-term) with outcomes for foster care (a placement 

option intended to be temporary or short-term, at least in Victoria) would directly advance 

understanding of outcomes for guardianship placements. Therefore, the studies involving 

adoption in this scoping review were selected primarily because they compare outcomes for 

guardianship and/or other placement options intended to provide long-term care for 

vulnerable children in out-of-home care in English-speaking Western jurisdictions. 

The studies discussed below were identified mainly from two sets of searches (conducted in 

2016 and 2018) within the following 13 electronic bibliographic databases: Applied Social 

Sciences Index and Abstracts (ASSIA), Australian Public Affairs Information Service-Health 

(APAIS-Health), ERIC (EBSCO), Family-ATSIS, Family and Society Studies Worldwide, 

International Bibliography of the Social Sciences (IBSS), Medline (Ovid), PAIS International, 

PsycINFO, Published International Literature on Traumatic Stress (PILOTS), Social Service 

Abstracts (ProQuest), SocINDEX with full text, and Sociological Abstracts. The search terms 

used for the database searches conducted in August 2016 were: [(foster care) OR (kin* 

care)] AND [(adopt*) OR (guardian*) OR (permanen*)] AND (outcome*); and were restricted 

to studies reported in the English language. Those search terms were replicated in a second 

wave of database searches conducted in August–October 2018, when the following 

additional search terms were also used: [(*permanen*) OR (stability) OR (outcome*) OR 

(*continuity)] AND [(care) OR (out of home) OR (looked after)] AND (guardian*). Some 

studies were also identified in snowball fashion via references in publications identified 

through the bibliographic database searches. 

The database searches revealed no Australian permanency outcomes studies focusing on 

PCOs, although the scoping review did not exclude consideration of Australian-based 

research. This is consistent with the lack of domestic academic research on permanency 

outcomes noted earlier. However, numerous Australian academic studies have focused on 

issues relating to permanency planning, out-of-home care, kinship and non-kin foster care, 

adoption, permanent care, and/or transitioning from the out-of-home care system in the 

Australian context (e.g. Wise, 2000a; Cashmore & Paxman, 2006; Fernandez, 2008; Mendes 

2009; Spark & Cuthbert, 2009; O'Neill, Tregeagle, Forbes, Cox, & Humphreys, 2010; Tilbury 

& Osmond, 2014; Krakouer, Wise, & Connolly, 2018); and an Institute of Open Adoption 

Studies funded by the NSW Government was established by the University of Sydney in 



 

51 
 

conjunction with Barnardos Australia in 2015, the “sole focus” of which “is on children who 

have been permanently removed from the care of parents by Children’s Courts in NSW.” 25 

The studies identified in this scoping review report findings from research conducted in the 

UK, Ireland, the US, Canada, and New Zealand, and these are presented below. It is both a 

strength and a weakness of the scoping review that a decision was made to restrict it to 

studies conducted in Anglophone countries: a strength because those particular Western 

countries are the most socio-culturally and linguistically similar to Australia, therefore 

facilitating the potential for comparisons; and a weakness because consideration of 

potentially relevant evidence from studies conducted in other Western countries was 

deliberately excluded. 

The United Kingdom 

In the UK context, the Special Guardianship Orders (SGOs) available in England and Wales 

are directly comparable to Victoria’s PCOs. SGOs were introduced through the Adoption and 

Children Act 2002 and came into force from 30 December 2005. However, the need for a 

permanency order that was less intrusive than adoption for children drifting in out-of-home 

care was identified in England and Wales much earlier in a government review of adoption 

in 1972, and also in another review conducted in 1992 (Hall, 2008). Similar to the origins of 

PCOs in Victoria, SGOs “were created as part of a major overhaul of adoption policy in 

Britain intended to reduce the numbers of children in the care of the state” (Hall, 2008, p. 

359). SGOs were expected to offer a greater sense of security and permanence than 

Residence Orders or long-term foster care for children and young people without severing 

their relationships with their families of origin, as occurs through adoption (Hall, 2008). 

SGOs were introduced as an alternative for children for whom adoption is not considered 

appropriate (Hall, 2008). That is, an adoption rule-out applies before guardianship will be 

considered, as is the case in the US (Cohen, 2004, p. 19): 

The rule-out requirement reflects the general preference in the U.S. for adoption as 

the preferred permanency option when reunification is not possible. Although many 

states have embraced subsidized guardianship as a viable permanency option, the 

adoption rule-out provision is a sign that adoption is still considered preferable 

because it is viewed as lasting longer and being more legally binding than 

guardianship. 

Financial support is provided to SGO carers in England and Wales, although on a non-

mandatory and inconsistent basis (Hall, 2008). Local authorities vary in the terminology, 

eligibility criteria and carer assessment processes they use, and there is some “evidence that 

local authorities have a vested interest in not approving kinship carers as kinship foster 

carers” [original italics] (McCartan, Bunting, Bywaters, Davidson, Elliott, & Hooper, 2018, p. 

620). 

Beckett, Pinchen and McKeigue (2014) reported on a permanency placement outcomes 

study conducted in the UK. This study followed up between 4- and 6-years later on a 

                                                            
25 See the Institute for Open Adoption Studies website (accessed 07 December 2018): 
https://sydney.edu.au/arts/our-research/centres-institutes-and-groups/institute-of-open-adoption-
studies.html 

https://sydney.edu.au/arts/our-research/centres-institutes-and-groups/institute-of-open-adoption-studies.html
https://sydney.edu.au/arts/our-research/centres-institutes-and-groups/institute-of-open-adoption-studies.html
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complete cohort of 59 children subject to care proceedings from April 2004 to March 2005 

in an English local authority with a mixed urban/rural population. The time period in which 

the final court hearings were considered meant that few of the children were eligible to be 

placed on an SGO. However, this study is discussed here because it investigated the case 

plans agreed at final court hearing, whether those case plans were implemented and what 

happened in the interim, as well as whether the placements continued and the factors 

associated with the placement outcomes. The researchers found that case plans for 97% of 

the children had been implemented, either immediately or within 18 months; and that 66% 

of the children were still in their intended permanent placements, while 15% had 

experienced moves (either within or returned to their immediate or extended family) and 

another 15% had experienced placement breakdown. The specific case plans for the 

children on conclusion of their court proceedings and the percentages of their still intact 

planned placements at follow-up were: 24 adoptions, 22 by non-relatives (86% intact) and 2 

by relatives (50% intact)26; 9 ‘permanent’ fostering arrangements27 (11% intact); 10 kinship 

care arrangements (70% intact); 13 returned to/remained at home (77% intact); one SGO 

(0% intact); and 2 adoption or ‘permanent’ fostering/kinship care plans (50% intact). For 31 

(52.5%) of the children, their placement at the time of their final court hearing became their 

intended permanent placement, or they were moved into their intended permanent 

placement immediately after the final court hearing. The mean age of the children at final 

court hearing varied considerably in relation to case plan: for adoption by non-relatives it 

was 2 years 20 weeks; for ‘permanent’ fostering, 10 years 15 weeks; for kinship placements, 

3 years 24 weeks; and for return to/remain at home, 4 years 16 weeks. The mean age of the 

children at final court hearing also varied considerably in relation to placement outcome: for 

the 39 children in intact placements it was 3 years 13 weeks; for the 9 children who 

experienced placement breakdown, 7 years 18 weeks; and for the 2 children whose case 

plans stalled, 9 years 26 weeks. For 4 of the children, the court proceedings studied were 

actually their second set of care proceedings. Each of those children subsequently 

experienced placement breakdown, and each breakdown was attributed to the child’s 

behaviour. Three other children who experienced placement breakdown had been moved 

to their adoptive family following a continuous period of at least 18 months with a single 

foster family, and the researchers reported that in two cases there was evidence the 

permanent placement had been pursued against the child’s wishes. The researchers noted 

that the breakdown rates in their study for ‘permanent’ foster care (89%) and adoptions by 

non-relatives (14%) were strikingly close to those found in an earlier review of 21 studies 

(conducted from 1966–99) by Triseliotis (2002). However, the researchers (Beckett et al., 

2014) concluded that the significant difference between the breakdown rates for fostering 

and adoption do not necessarily provide evidence that the legal status of adoption confers 

more stability than does ‘permanent’ fostering because of the confounding factor of age – 

                                                            
26 Beckett, Pinchen & McKeigue (2014) acknowledged that the rates of adoption breakdown (with 
both non-relatives and relatives) may have been higher than the local authority was aware. 
27 The researchers explained that they wrote “permanent foster care” as “’permanent’ foster care” to 
recognise that foster care was not originally developed as a long-term or permanent placement 
option. However, in cases where a specific foster care placement was planned with the intention of 
providing a child with a substitute family through to adulthood, they referred to this via the term, 
‘permanent’ foster care. 
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the higher breakdown rates for children placed at older ages may indicate that a late start 

makes stability harder to achieve, and also that breakdowns tend to occur more frequently 

when children are older, have more difficult behaviours, and/or are better able to take 

action to terminate placements in which they are unhappy. 

Hall (2008) reported findings from one of the first empirical studies into how SGOs were 

working in practice in England and Wales. During the first 12 months of the implementation 

of SGOs (i.e. during 2006), approximately 372 SGOs were granted – this was a low number 

“compared to the numbers of care (4,532), adoption (2,746) and residence (24,529) orders 

made in … the previous year” (Hall, 2008, p. 370). Hall found that the SGOs had been 

granted mainly to kinship carers (87%), who were predominantly grandparents or of that 

generation (68%). The carers’ conceptions of ‘permanence’ were found to be highly 

subjective and variable, with SGOs the most preferred permanency option for kinship carers 

but much lower down the hierarchy for non-kin carers. The SGO carers generally had high 

support needs, related both to parenting children with high needs and to difficulties 

associated with dealing with the children’s parents. However, non-kin carers (i.e. former 

foster carers) were more often awarded financial support by their local authority than 

kinship carers, although this was inconsistent and there was evidence that some local 

authorities accessed financial support for kinship carers when uncertain about the suitability 

of the placement. Hall (2008, p. 376) concluded that the opportunity provided by SGOs to 

reduce the number of children in the out-of-home care system and, more fundamentally, to 

reconsider the prevailing approach to permanency planning with a view to shifting toward a 

more “Convention-compliant” 28 approach (in line with both the principle of least 

intervention and international practice) had so far been missed. Hall identified the need for 

further training of child welfare professionals regarding SGOs and their place in the 

permanency hierarchy, with a view to also enabling a robust review of practitioners’ 

traditional assumptions regarding the primacy of adoption for achieving permanency for 

vulnerable children. A decade later, this recommendation is echoed in the findings from the 

British Association of Social Workers’ Inquiry into the role of social workers in adoption 

(Featherstone, Gupta, & Mills, 2018). 

Several years further into the implementation of SGOs, Selwyn and Masson (2014) reported 

on a national government-funded mixed methods study in England which examined 

placement disruptions (defined as children who re-entered the out-of-home care system) 

during the period from 2000 to 2011, and compared the rates of disruption by type of order 

(adoption, SGO, or Residence Order). In total, during the 12-year period investigated, 37,335 

children were placed on Adoption Orders, 5,912 on SGOs (granted predominantly to 

grandparents), and 5,771 on Residence Orders. While adoption remained the most 

frequently used permanency order for children unable to be reunified with their parents by 

the end of the period studied, the numbers and proportions of orders had changed 

substantially since SGOs were first implemented (e.g. in the year ending in March 2013, 

approximately 14% of children exited the out-of-home care system via Adoption Order, 10% 

via SGO, and 6% via Residence Order). The researchers found some striking differences in 

                                                            
28 In this instance, “Convention” refers to the European Convention for the Protection of Human 
Rights and Fundamental Freedoms 1950. 
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the characteristics of the children placed on the various permanency orders. For example, 

the average age of the children on entry to out-of-home care was 14 months for those 

subsequently adopted, 3 years 4 months for those subsequently placed on SGOs, and 4 

years 5 months for those subsequently placed on Residence Orders. Adopted children 

waited longer, on average, to access their final placement and also experienced more moves 

in out-of-home care compared to children on the other two orders. This was partly 

explained because the first placement of children subsequently granted an SGO (69%) or 

Residence Order (39%) often became their final placement, and mostly within 12 months of 

being placed in out-of-home care. Selwyn and Masson (2014) found that the proportion of 

children adopted by their foster carers (approximately 15%) barely increased during the 

period studied, despite increased use of adoption and increased policy emphasis on 

reducing placement changes. By the time the children were placed on their permanency 

order, the average age of those adopted was 4 years old; of those granted SGOs, 5 years old; 

and of those granted Residence Orders, 6 years old. However, 57% of adoption orders, 46% 

of SGOs and 42% of Residence Orders were granted for children under the age of 4 years; 

and, for children older than 8 years, 13% were adopted, while 29% were placed on SGOs 

and 32% on Residence Orders. The researchers considered the disruption rates for all three 

orders in this study to be relatively low, with 3.2% for adoption (over a 12-year period); 

5.6% for SGOs (over a 5-year period); and a much higher 25% for Residence Orders (over a 

6-year period). Almost two-thirds of the adoption disruptions occurred during the children’s 

teen years and more than five years after their Adoption Orders were granted. Meanwhile, 

69% of SGO disruptions and 68% of Residence Order disruptions occurred while the children 

were under 11 years old, and two-thirds of disruptions for both SGOs and Residence Orders 

occurred within two years of the order being made. Similar to the findings for adoption, 

these disruptions were associated with older age on entry to out-of-home care and on 

permanent placement, and with experiencing more placement moves in out-of-home care. 

The risk of disruption increased almost 1.5 times for each placement move in out-of-home 

care. It was found that SGOs and Residence Orders granted to carers who were relatives or 

friends of the child were the most stable, whereas children placed on SGOs with unrelated 

carers were three times more likely to disrupt. The researchers considered that their 

findings reinforce the importance of timely decision-making for children; raise questions 

about the adequacy of carer assessments and the supports available for SGOs and 

Residence Orders; and provide evidence that adoption is “the most stable of the three 

orders for children without suitable friends or family placements” (Selwyn & Masson, 2014, 

p. 15). 

In Northern Ireland, another of the UK’s four member-nations, a prospective longitudinal 

care pathways and outcomes study has been following a population of 374 children who 

were in out-of-home care and aged under 5 years at the end of March 2000 (McSherry & 

Fargas Malet, 2018). This study treats placement stability in terms of the continuity of 

children’s actual placements, rather than in terms of the achievement of a particular 

permanency order or placement type. It is highlighted that SGOs are not available in 

Northern Ireland, nor is there a direct equivalent (Black, 2012; Murphy, 2014). Subsequent 

to earlier waves of the study (e.g. McSherry, Weatherall, Larkin, Kelly, & Fargas Malet, 

2010), McSherry and Fargas Malet (2018) recently reported on preliminary findings from the 
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fourth wave (2016–2019), with a participation rate of approximately 50%. Up to the time of 

the children’s 18th birthday, placement stability was found to be 97% for those adopted, 

94% for those on Residence Orders, 86% for those reunified with their parents, 71% for 

those in kinship foster care, and 63% for those in non-kin foster care. By the end of the 14-

year period studied, placement stability was 86% both for those who were adopted and for 

those placed on Residence Orders, 78% for those reunified with their parents, 55% for those 

in kinship foster care, and 43% for those in non-kin foster care. It was found that all the 

children who experienced placement stability up to 18 years of age had also developed 

relational permanence, irrespective of their placement type and the level of legal 

permanence provided by it: 

This study … challenges the notion that only adoption can create a stable and 

enduring bond between the parent/carer and the young person, and a sense of family 

belonging which survives into adulthood. (McSherry & Fargas Malet, 2018, p. 133) 

The use of kinship care is much more extensive in Northern Ireland than in England and 

Wales, although only slightly higher than in Scotland, and it is considered that this may be 

attributable to Northern Ireland’s health and welfare system and the influence of local 

cultural and political factors (McCartan et al., 2018). In any event, McSherry and Fargas 

Malet (2018) concluded from their study that children should be placed with long-term 

carers at the earliest possible stage to help establish the foundations for future supportive 

relationships, irrespective of the type of placement or permanency order. 

Ireland 

In Ireland29, adoption from out-of-home care was recently introduced through the Adoption 

(Amendment) Act 2016. It is reported that a large proportion of children spend long periods 

(i.e. up to five years or more) in out-of-home care in Ireland and that, in February 2018, 

there were 6,161 children in state care in that country, with approximately 91% placed 

either with relatives or in non-kin foster care (Devaney, McGregor, & Moran, 2018). 

Devaney, McGregor and Moran (2018) conducted a qualitative study of permanence and 

stability outcomes and their sample was drawn from the 506 children and young people in 

statutory long-term out-of-home care between 2006 and 2013 in the Irish counties of 

Galway and Donegal, characterised by urban/rural populations. Amongst a complex array of 

findings underpinned by the importance of continuity, the study identified three inter-

connected themes as being key to placement permanence and stability: relationships; 

communication; and social support. The researchers (Devaney et al., 2018, p. 13) 

summarised their findings as follows: 

Continuity connects each of the three core themes and needs to be considered in a 

number of ways to include continuity of placement, continuity of connection with the 

past and family of origin, continuity with regard to relationship with the child-welfare 

services/system and individual practitioners, and continuity with regard to networks 

and connections in the young person’s wider life (school, clubs, interests, activities). 

                                                            
29 The ‘Republic of Ireland’ is here referred to as ‘Ireland’. It is noted that Northern Ireland is a 
member-nation of the UK, and not of Ireland. 
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Devaney, McGregor and Moran (2018) consider that their findings strongly support moving 

toward a multi-dimensional focus that situates micro issues (e.g. individual characteristics, 

family context) within a broader socio-ecological perspective in the planning, intervention, 

assessment and review work for children subject to statutory intervention. Their argument 

is supported by the nuanced findings of a recent US study drawn from a nationally 

representative sample that explored the impact of multiple transitions (including changing 

neighbourhood and school, experiencing relationship disruption, etc.) on being placed in 

kinship or non-kin foster care through the child welfare system (Fawley-King, Trask, Zhang, 

& Aarons, 2017). Devaney, McGregor and Moran (2018) also consider that the use of a 

socio-ecological framework in practice can help achieve a stronger rights and social justice 

approach to the support of children and their families. 

The United States of America 

In the US, although each state already had its own guardianship laws (Cornerstone, 2004), it 

took many years for federal legislation to embrace both kinship care and guardianship care 

in the statutory child welfare system (Godsoe, 2014; Rosenthal & Hegar, 2016). This 

culminated in the 2008 Fostering Connections to Success and Increasing Adoption Act 

(FCSIA). FCSIA enables the states to use federal funds to subsidise kinship guardianship 

placements, similar to the subsidisation of adoptions from out-of-home care under the 

Adoption and Safe Families Act 1997 (ASFA) which prioritises timely legal permanency for 

children in foster care unable to be reunified with their parents (Katz et al., 2018). In the US, 

subsidised guardianship is equivalent to Victoria’s PCOs and the UK’s SGOs. Prior to FCSIA, 

findings from several initial evaluation studies of state-subsidised guardianship programs 

indicated that such programs had positive potential: the Illinois (Title IV-E Waiver 

Demonstration Evaluation) and California (Kin-GAP) programs were shown to have 

transferred large numbers of children from kinship foster care into subsidised guardianship 

relatively quickly and safely, with low rates of re-entry into the child welfare system; the 

Maryland (Title IV-E Waiver Demonstration Evaluation) study demonstrated that subsidising 

guardianship at the same level as foster care assistance was important for carers to consider 

guardianship a viable option; and the California (Kin-GAP) and Oregon (Title IV-E Waiver 

Demonstration Evaluation) studies also suggested that post-legal permanency support 

services should be provided to guardians, mirroring those provided to adoptive parents, to 

facilitate placement stability where the children have challenging behaviours and additional 

needs requiring specialised services (Shlonsky, 2004). 

It has been reported that, in the US, during the last two decades there has been an increase 

of 30% in children being raised by their grandparents or other kin (Monahan, Kietzmann, 

Smith, & Greene, 2017), and that kinship care now comprises 30% of placements in the 

foster care system (Parolini, Shlonsky, Magruder, Eastman, Wulczyn, & Webster, 2018). 

However, some authors maintain that the significant legal reforms in the US concerning 

permanency have been less reflected in subsequent changes to practice. For example, this 

has been argued by Gupta-Kagan (2015) on the basis that the federal funding for 

guardianship placements is limited to kinship carers, despite that non-kin carers may also be 

willing to choose guardianship. Meanwhile, researchers also continue to emphasise the 

importance of conducting rigorous evaluations of subsidised guardianship programs – 
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especially to clarify the children and families who would most benefit from this permanency 

option and provide guidance on how best to support them (e.g. Miller, 2004; Shlonsky, 

2004; Killos et al., 2018), and to inform understanding of the issues associated with the 

different policy frameworks underpinning kinship guardianship in different state 

jurisdictions (e.g. Killos et al., 2018, p. 116): 

In other words, the success of guardianship must be gauged not by how quickly and 

how many children are placed in permanent guardianship, but rather by how many 

children remain in these placements over time and how their developmental needs are 

met in these homes. At the same time, states must understand the impact they have on 

relative guardianship through their policy choices. 

Recent research has illuminated the diversity of guardianship programs in the US, including 

the areas of guardianship legislation and practice in which the states have discretion and 

which they have variously used to expand or narrow the federal legislative framework (Killos 

et al., 2018; Vesneski & Pecora, 2018). These areas cluster in terms of the amount of 

financial support provided to families, the eligibility criteria for guardianship, post-

guardianship management, and parental rights and responsibilities. 

Consistent with the legislation concerning permanence, research concerning permanence in 

the US has focused mainly on legal permanence, the most easily measured ‘outcome’ 

(Cushing & Kerman, 2009). Outcomes research has generally referred to exits from out-of-

home care via family reunification, subsidised adoption or subsidised guardianship (e.g. 

Leathers, Falconnier, & Spielfogel, 2010; Akin, 2011; Zinn, 2012; Barto, Bartlett, Von Ende, 

Bodian, Noroña, Griffin, Fraser, Kinniburgh, Spinazzola, Montagna, & Todd, 2018; Elgin, 

2018; Katz et al., 2018), rather than the longer-term continuity or well-being outcomes for 

the children: 

Although adoption and guardianship confer legal permanence, little is known about 

the extent to which this results in long-term relationships of care, continuity, and a 

sense of belonging. (Rolock, Pérez, White, & Fong, 2018, p. 18) 

The US federal performance measurement system has narrowly focused on a single 

indicator – the permanency of family reunification (Carnochan, Rizik-Baer, & Austin, 2013), 

and re-entry to foster care is required to be tracked only for the first 12-months after legal 

permanency is achieved (Goering & Shaw, 2017). However, from a review of studies 

examining longer-term outcomes for children who have exited the US out-of-home care 

system, White (2016) has calculated that a reasonable overall estimate for the rates of 

guardianship and adoption discontinuity (i.e. placement dissolution after legalisation of the 

permanency order) in the US is between 2% and 15%. 

At the higher estimate of White’s (2016) permanency discontinuity calculation, the findings 

from a study in Illinois, a large Midwestern state, are positioned. This study compared the 

outcomes of 113 subsidised guardianship families and 733 subsidised adoptive families who 

attended an intensive therapeutic counselling program for families at risk of placement 

breakdown (Howard et al., 2006). Howard and her colleagues (2006) found that the 

percentages of children no longer in their designated placement at the conclusion of the 

counselling service were almost identical: 15% for guardianship families and 14% for 
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adoptive families. Similarly, there was no significant difference between the levels of 

commitment by guardians and adoptive parents to the children in their care, despite that 

guardians were more likely than adoptive parents to raise the option of placement 

dissolution during the course of service delivery. However, the researchers considered that 

the inherent legal difference between guardianship and adoption may have influenced the 

perceptions of the professionals delivering the therapeutic services causing them to believe 

that guardianship families were less committed to the children in their care and/or that the 

outcomes of guardianship placements would be less successful due to demographic 

characteristics (i.e. the guardians were more likely to be single and African-American). 

Another study conducted in Illinois by Testa and his colleagues (Testa, Snyder, Wu, Rolock, & 

Liao, 2014) tracked foster care re-entry via guardianship and adoption subsidy payments for 

22,563 children and young people aged 6–17 years who exited foster care via subsidised 

permanency placements from 1998 until the end of 2012. This study found that 8% of all the 

children who exited foster care via subsidised permanency placement had re-entered foster 

care or experienced some other sort of placement discontinuity. This was consistent with 

the post-legal permanency discontinuity rates in a previous follow-up study of subsidised 

adoption and subsidised guardianship arrangements in Illinois (Testa, 2010), which found 

that children who exited foster care via subsidised guardianship were no more likely to 

experience placement discontinuity than a matched control group of children who exited via 

adoption. The researchers (Testa et al., 2014) considered that their findings emphasise the 

importance of providing post-legal permanency services to families to enable them to better 

manage the children’s behavioural issues, reinforcing the findings from the evaluative 

studies of subsidised guardianship conducted in Illinois and California (Shlonsky, 2009). 

In an even larger study conducted in Illinois, Rolock and White (2016) used administrative 

data to track a population of 51,576 children and young people who exited the foster care 

system between 1998 and 2000 via adoption or guardianship orders for a minimum of 10 

years (until the end of 2014 or the young person turned 18). The researchers reported an 

overall post-legal permanency discontinuity rate of 13%.30 At the time their permanency 

order was finalised, the children’s mean age was 7.5 years, which was similar for those who 

experienced discontinuity (7.4 years) compared with those who experienced continuity (7.5 

years); 76% of the children were placed with at least one sibling, with no significant 

difference between those who experienced discontinuity or continuity; 73% of the children 

were African-American, and 14% of the African-American children subsequently 

experienced discontinuity (compared with 10-11% of the children from other cultural 

groups); and 78% of all the children had spent three or more years in foster care. In regard 

to the children who subsequently experienced discontinuity, their mean age at that time 

was 13.2 years, with the rates of discontinuity increasing with age (15% for children aged 9-

11 years, 29% for children aged 12-14 years, and 45% for children aged 15 years or older). 

There was fluctuation in the total numbers of children exiting foster care from year to year. 

However, irrespective of year of exit, when analysed by time since legal permanence, 2% of 

the children had experienced placement discontinuity at 2 years post-legal permanence; 6% 

                                                            
30 Separate discontinuity rates for adoption and guardianship were not reported for this study in the 
article discussed here (i.e. Rolock & White, 2016). 
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had experienced discontinuity at 5 years post-legal permanence; and 12% had experienced 

discontinuity at 10 years post-legal permanence. Having spent three or more years in foster 

care was associated with a 14% decrease in the rate of post-legal permanence placement 

discontinuity; having been placed with at least one sibling was associated with a 15% 

decrease in the rate of discontinuity; and the number of placements experienced in foster 

care was found to be associated with only a slight increase in discontinuity. Given their 

findings, Rolock and White (2016) considered it appropriate for post-legal permanence 

services to be targeted at families most at risk of placement discontinuity, particularly 

during the period in which the children approach and move into their teens, and for these 

services to be offered as a preventative measure because it may be too late by the time a 

family reaches crisis point. However, the researchers cautioned against generalising their 

findings to other US states because of Illinois’ comparatively long history of providing post-

adoption services and early embrace of subsidised guardianship. 

Another study conducted in a north-eastern US state examined the rates of re-entry to the 

foster care system across multiple placement types (Goering & Shaw, 2017). The cohort was 

10,965 children and young people aged 0–16 years when placed on a permanency order 

between 2009 and 2014, and an 18-month period of observation commenced from the date 

of permanency order. Goering and Shaw (2017) explained that adoptions were excluded 

from this study because their data source was unable to track foster care re-entries for 

adoptions. The final sample comprised 8,107 children and young people who were 

predominantly African-American (66.3%) and had spent an average of 7.45 years in foster 

care at the time of exit, when they were either reunified with their parents (62.9%), placed 

on a guardianship order with kin (30.6%) or non-kin (3.1%), or reunified with their parents 

against the recommendation of the statutory child protection service (3.4%). It was found 

that 14% of the overall sample re-entered foster care within 18 months (Goering & Shaw, 

2017), which was within White’s (2016) 2%–15% estimate range, although slightly higher 

than the median rate of 11.9% indicated by the then latest US federal statistics reporting re-

entry rates for the first 12 months post-permanency order (Goering & Shaw, 2017). 

However, the sub-sample rates of re-entry varied considerably: 7.5% for kinship 

guardianship; 13.4% for non-kin guardianship; 16.7% for reunification; and 32.4% for 

reunification against departmental recommendation. After controlling for child 

demographics, post-legal permanency support services, and cumulative risk of re-entry 

(including child behaviour issues, single-mother household, previous child welfare 

involvement, short length of stay in out-of-home care, having a sibling in care, having 

experienced a residential out-of-home care placement), the difference in re-entry rates was 

significant for kinship guardianship and reunification, but not for non-kin guardianship and 

reunification. The researchers were unclear as to the reasons for the lower re-entry rate for 

children in kinship guardianship placements. However, the average length of time for re-

entry for those re-entering the foster care system (6.36 months) was considered to indicate 

a critical need for support services and interventions during the first 6 months following 

legal permanency. 

A much longer period of follow-up (up to 14 years) was involved in a study that examined 

the administrative data for all 18,834 children who exited California’s foster care system via 
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kinship guardianship from 2003 through 2010 (Parolini et al., 2018). Parolini and his 

colleagues (2018) found, overall, that 17.29% of the children re-entered foster care (prior to 

January 2017), which they considered comparable to the rates found in other similar 

studies, despite significant variations in the sample characteristics and follow-up periods of 

the studies. The researchers also found that age of child was associated with re-entry to 

care, but that this relationship was not linear. The children’s risk of re-entering foster care 

increased during their transition to adolescence (from 13–15 years of age), irrespective of 

their age at, and elapsed time since, commencement of their guardianship order. The mean 

age of the children at the time of kinship guardianship placement breakdown was 12.4 

years. Other key findings consistent with those of similar studies were that the risk of re-

entry was higher for children who were African-American, older, or who had a mental 

health diagnosis or multiple periods in out-of-home care prior to kinship guardianship. The 

researchers emphasised caution in interpreting their findings due to the complex structural 

issues associated with the over-representation of African-American children in the US child 

welfare system. Indeed, other studies have highlighted the range of hardships consistently 

faced by formal and informal kinship carers, both in the US and in other jurisdictions (e.g. 

Eunju, Mi Jin, Yeonggeul, & Kramer, 2017; McCartan et al., 2018). 

Recently in the US, increasing research attention has focused on the well-being of children 

placed through the child protection system, and some studies have compared longer-term 

well-being outcomes for children in different placement types (Rolock, 2018). For example, 

using data from a national longitudinal study, Rosenthal and Hegar (2016) compared a range 

of outcomes related to children’s well-being (including internalising and externalising 

problem behaviours; closeness of relationship with carers; child’s perception of caring by 

their carers; loneliness/social dissatisfaction; school engagement, enjoyment and academic 

performance) for placements in kinship and non-kin foster care, guardianship and adoption 

settings for a sample of 4,202 children. In discussing the literature reviewed for their study, 

the researchers noted that, despite a relatively extensive literature on kinship foster care, 

there have been few recent outcomes studies on kinship adoption and even fewer on 

kinship guardianship. They also noted that kinship placements demonstrate consistently 

positive outcomes across a wide range of research populations and using a wide range of 

research methods, with only a few studies reporting mixed or neutral results. Rosenthal and 

Hegar’s (2016) findings provide more support for the use of kinship placements over non-kin 

placements. The researchers recommended that further research be conducted on large 

and diverse out-of-home care populations to facilitate identification of the children and 

families who would benefit most from kinship placements, as have other authors (e.g. 

Miller, 2004; Shlonsky, 2004; Killos et al., 2018). 

In another US study, Pérez (2014) sought to understand whether legal permanence 

arrangements made for adolescents exiting the US foster care system via adoption, 

subsidised guardianship and long-term kinship foster care translate into relational 

permanence – that is, into enduring connections with parental figures. Using qualitative 

research methods with 31 young adults (aged 21 to 34 years), Pérez found that the 

achievement of relational permanence is not simply a function of biological relationship or 

type of legal permanence, rather that relational permanence is built on key relational 
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factors – including feeling loved, the perception of long-term commitment from carers, 

openness to biological family, sense of belonging, and received support from carers. The 

results indicate that, ideally, the achievement of these co-dependent factors should precede 

the establishment of legal permanence. The importance of relational permanence as a 

foundation for the achievement of legal permanence and long-term placement stability for 

children and young people in out-of-home care has been reiterated in the findings from 

other recent studies in the US (e.g. Stott & Gustavsson, 2010; Cushing, Samuels, & Kerman,  

2014; Salazar, Jones, Amemiya, Cherry, Brown, Catalano, & Monahan, 2018). There is also 

ongoing concern in the literature for the transitional and long-term well-being of the many 

thousands of young people who age out of the US foster care system each year without 

having been placed with a substitute family on a permanency order (e.g. Frey, Cushing, 

Freundlich, & Brenner, 2008; Singer, Berzin, & Hokanson, 2013; Cushing et al., 2014; Gypen, 

Vanderfaeillie, De Maeyer, Belenger, & Van Holen, 2017). 

Canada 

In the Canadian province of Quebec, substantial amendments were made in 2007 to the 

Youth Protection Act with the primary aim of improving placement stability for children 

entering the out-of-home care system in that province. The amendments established 

specific time limits for children to reside in out-of-home care, after which a permanency 

plan must be developed and an alternative permanent home found for the child (Helie, 

Poirier, Esposito, & Tucotte, 2017). These amendments are similar to Victoria’s 2014 

legislative amendments, and a key reason that the next study was included in this scoping 

review. Helie and her colleagues (2017) recently reported on their second study evaluating 

the consequences of the 2007 Quebec reforms, which investigated placement use and 

placement stability (i.e. placement trajectory) trends for three entire cohorts of children 

entering (as opposed to exiting) the Quebec child protection system during three different 

timeframes. The children were tracked using administrative data for all 16 child protection 

agencies in the province and were followed for 3–4 years. Findings include that the average 

age of the children who entered the child protection system decreased following 

implementation of the 2007 reforms (Pre: 9.3 years, Post: 8.6 years for the first study and 

8.5 years for the second study). The use of placements also declined slightly following 

implementation of the reforms (Pre: 66% of the children had at least one placement during 

the period observed, Post: 63% for the first study and 60% for the second study), and the 

average number of placements experienced by the children during the 4 years following 

their entry to the child protection system decreased slightly and remained stable. The use of 

kinship care increased immediately after implementation of the reforms and remained 

stable (Pre: 10% of the children were placed in kinship care only, Post: 17% of the children 

were so placed for both the first and second studies), and the proportion of children placed 

only in non-kin care decreased (Pre: 73%, Post: 64% in the second study). The researchers 

reported that only 7% of the children in this study were adopted during the 3- to 4-year 

period of observation, compared with higher adoption rates ranging from 9%–34% in the 

other Canadian provinces. The researchers concluded that, while the patterns of placement 

in out-of-home care had changed in the direction intended by the 2007 legislative reforms, 

the changes were of relatively small magnitude. The researchers also expressed concern in 
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relation to the significant percentage of children who remained in out-of-home care 

throughout the period studied. 

New Zealand 

The New Zealand child welfare system prefers kinship care as a means to assist children 

maintain their sense of family belonging, identity and cultural connection (Connolly et al., 

2017). A recently reported New Zealand study investigated placement stability, as well as 

permanency, for infants placed in out-of-home care through child protection intervention 

(Connolly et al., 2017). Using a quantitative clinical data mining method, Connolly and her 

colleagues compared outcomes from kinship and non-kin placements over a 5-year period 

from 2005 to 2010 for a random sample of 228 (drawn from a cohort of 400) children aged 

under 2 years on entering out-of-home care in 2005. The researchers noted that, while 

research findings generally confirm the benefits of kinship care over non-kin care for the 

children (including greater stability, more adaptive behaviours, and better overall well-

being), some studies have also indicated negative outcomes, including more conflict in 

kinship care placements relating to contact between the children and their parents. In 

addition, where kinship placements are working well, there is often less incentive to initiate 

proceedings to transfer legal responsibility for the child’s care from parents to carers. In 

their own study, the researchers found that over 25% of the children were first placed in 

out-of-home care within 6 weeks of birth. Pre-natal notifications were made for 71 (31%) of 

the sample, the majority (70%) of whom were placed out-of-home, including 62% with 

foster parents in the child protection system, 8% with non-departmental foster carers, and 

30% with kinship carers. At the end of the study period, 39% of the sample remained 

involved with the child protection service, but only 10% remained in out-of-home care. In 

terms of placement, 28% of the children were reunified with their parents, a small number 

(7) of whom had re-entered care during the study period; 42% of the children were placed 

in permanent kinship placements; and 18% of the children were placed in permanent non-

kin placements (most ethnically matched). The researchers concluded that their findings 

were broadly positive for the young cohort of children who were the focus of their study, 

and that the outcomes were likely influenced by the reforms implemented in New Zealand 

in 2006 aimed at improving statutory child protection practice with infants. 

Summary of international studies 

Overall, the scoping review has identified a relatively small, but nevertheless diverse, body 

of comparative research on the outcomes of various permanency pathways for children 

from out-of-home care. Recent international studies have involved a range of quantitative 

and qualitative research methods, areas of interest, age cohorts, sample sizes, definitions of 

permanency and stability, and periods of observation or follow-up. The studies also reflect 

jurisdiction-specific differences in legislative provisions, permanency options, and policy 

priorities. For these reasons, the findings are not directly comparable or directly applicable 

to Victoria. However, there are common themes in the studies that may be usefully 

considered. These themes include that guardianship orders are generally preferred over 

adoption by kinship carers, especially grandparents – the relatives who most commonly take 

on the long-term care of children when they are unable to be reunified with their parents. 
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Further, despite particular challenges associated with kinship care, children’s placement 

stability and well-being outcomes are often more positive for kinship guardianship than for 

non-kin placement options; and there are often no significant differences in the rates of 

long-term placement discontinuity between kinship guardianship and non-kin adoption and, 

indeed, rates of continuity for kinship guardianship have sometimes been significantly 

better than for non-kin permanency placements. Even in jurisdictions that do not have 

guardianship orders or an equivalent, researchers have concluded that relational 

permanence is more important to long-term continuity and well-being outcomes for 

children in out-of-home care than is legal permanence. Thus, there is support for kinship 

care in combination with legal permanency via guardianship orders for children subject to 

statutory child welfare intervention who require long-term alternative family care. There are 

also widespread calls for further research to clarify the complexity of factors associated with 

increased risk of placement discontinuity to facilitate better targeting of permanency 

placement supports for children across all age ranges and jurisdictions.  

Findings from systematic literature reviews 

The findings and recommendations from the individual studies reviewed above are 

reinforced by those from recently reported systematic literature reviews, although the latter 

also indicate a lack of depth in regard to the numbers and quality of studies published in the 

international literature on the outcomes of guardianship orders for children placed in out-

of-home care and unable to be reunified with their parents. For example, White (2016) 

undertook a systematic review of the peer-reviewed literature to identify risk and protective 

factors associated with post-permanence placement discontinuity for children of school-age 

or older who had experienced foster care, which yielded only 18 studies published from 

1990 through 2011. Of those 18 studies, only three explicitly examined risk or protective 

factors associated with placement discontinuity or dissolution, while the others investigated 

risk or protective factors for other placement outcomes (e.g. child behaviour problems, 

carer satisfaction, etc.). All 18 studies investigated outcomes for adoptive families, but only 

one study investigated outcomes for guardianship families. White (2016) found that most 

children for whom an adoption or guardianship order is finalised do not experience 

placement discontinuity; that most families receive some kind of post-legal permanency 

service, but the nature and level of service often fails to match the family’s needs; and that 

post-legal permanence support services are most effective when flexible, individualised and 

available for an extended period (i.e. several months or years) after legal finalisation of the 

permanency order. White (2016) concluded, however, that the state of research on 

permanency orders following legalisation was weak overall because most studies were 

limited by research method or design issues, and that it was critical to continue researching 

risk and protective factors for post-legal permanence discontinuity because of the increasing 

rates of exit from the US foster care system via guardianship and adoption. 

In another literature review, Bell and Romano (2017) analysed 54 quantitative studies 

(conducted mainly in the US) on the permanency and safety of children and young people 

(aged 0–18 years) previously placed in either kinship or non-kin foster care. They reported 

that their findings regarding permanency were consistent with those of previous systematic 

reviews, indicating that children who have experienced kinship care generally have lower 
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rates of placement breakdown and re-entry to out-of-home care, but longer placements in 

out-of-home care. However, Bell and Romano (2017) also reported that findings from the 

longitudinal studies indicate diminishing differences between non-kin foster care and 

kinship foster care over time. They also found that children placed in kinship care had lower 

rates of adoption compared to children in non-kin foster care, but higher rates of legal 

guardianship. Their findings in regard to the subsequent safety of children indicated no clear 

pattern. 

Winokur, Holtan and Batchelder (2018), in the context of a robust systematic review, 

assessed the influence of (paid or unpaid) kinship foster care compared to non-kin foster 

care on the permanence (defined as achievement of a permanency order), safety and well-

being of children (aged under 18 years) placed out-of-home for reasons of maltreatment. 

The researchers identified 102 controlled or quasi-experimental studies (89 conducted in 

the US) published between March 2007 and March 2011, 87 of which reported data for at 

least one of five participant characteristics: age on entry to out-of-home care, gender, 

ethnicity, reason for removal, or urbanicity. (Other characteristics reported were caregiver 

licensure, timing of placement, period of stay, and timing of data collection.) Winokur and 

his colleagues (2018) found that children in kinship foster care often experienced 

significantly lower levels of behavioural problems, institutional abuse and receipt of mental 

health services, as well as lower rates of placement disruption, placement moves and 

adoption, than children in non-kin foster care. They also found that children in kinship foster 

care often experienced significantly higher levels of adaptive behaviours, emotional health 

and placement stability, as well as higher rates of relatives taking on their legal custody, 

than children in non-kin foster care. While careful to qualify their conclusions on the basis of 

methodological limitations associated with the studies they reviewed, the researchers 

consider that their findings strengthen an already positive picture of the outcomes of 

kinship foster care. They concluded that their mixed findings in relation to the achievement 

of legal permanency might be interpreted differently in different jurisdictions, given 

permanency outcomes are a function of the child welfare policies and laws of a given 

jurisdiction (Winokur et al., 2018, p. 27): 

Thus, an undesirable outcome (e.g., remaining in care) might actually be desirable if 

the kinship care placement is considered to be safe and stable. Adoption and 

guardianship are secondary permanency goals, which are considered only after 

reunification has been ruled out.  

Boddy (2013) conducted an extensive literature review in the context of a briefing paper for 

the UK Care Inquiry. Along the same lines as Winokur et al. (2018), Boddy (2013, pp. 4-5) 

concluded that a broader and more differentiated consideration of permanence was needed 

in policy discourse regarding out-of-home care, a consideration that moves beyond the 

focus on legal permanence: 

Whichever route to permanence is appropriate for a child, it is essential that planning 

takes account of children’s wishes, to ensure a sense of belonging and the best 

possible care.… What matters is quality and relationships. To provide individual 

solutions for individual children, we not only need to support routes to legal 

permanence, but to place equal value on the other ways of achieving permanence …  
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All options for the child need to be conceptualised with a common understanding and 

an objective of permanence: … aiming to provide high quality and stable care; … 

supporting children’s sense of identity and belonging; and … connecting past, 

present and future through childhood and transitions out of care, and on into adult 

life. 

Moran, Devaney and their colleagues (2016) undertook a synthesis and critical analysis of 

domestic and international studies on stability and permanence outcomes for children in 

out-of-home care. Their purpose was to provide practitioners in Ireland with a resource for 

the preparation of reports for court hearings and case conferences to support their 

arguments and recommendations in regard to permanence and stability objectives. The 

researchers found that a range of factors impact children’s relationships, family lives and 

stability in out-of-home care and, similar to Winokur and his colleagues (2018), concluded 

that predictive factors for permanency outcomes should be understood as resulting from 

particular policy, social and cultural contexts in different jurisdictions. 

Summary of systematic literature reviews 

The conclusions from systematic literature reviews emphasise the many advantages of 

kinship care for children who require alternative family care, both in the short- and longer-

terms. The conclusions are somewhat tempered by the relative lack of depth in the number 

of relevant studies, especially those involving guardianship placements, and frequent 

methodological and design problems in many of the studies reported. Nevertheless, 

continuity and quality of children’s relationships with their carers was emphasised by 

researchers as an important aspect of placements intended to provide permanence, 

irrespective of the particular permanency orders used to support such placements. 

Additionally, researchers often recommended further research, especially longitudinal 

studies, in the range of jurisdictions and with the range of populations to clarify the specific 

risk and protective factors associated with placement discontinuity after commencement of 

a permanency order to enable better targeting of generally limited post-permanency 

placement resources. 

 

Conclusion 

This chapter has identified and outlined the small body of existing knowledge relating 

specifically to PCOs in Victoria and a growing, but still relatively small, body of recent 

knowledge concerning the use and outcomes of guardianship orders more generally as a 

permanency pathway in a range of socio-culturally similar international jurisdictions. It was 

highlighted that political sensitivity in Australia regarding public scrutiny of out-of-home 

care data is at least partly responsible for the restricted access to such information and, 

subsequently, for the lack of academic research on PCOs and other permanency pathways in 

Victoria, and in Australia more broadly. It is also evident that periodic government-

commissioned inquiries and reviews have repeatedly found Victoria’s child protection and 

out-of-home care systems have been unable to cope with the constantly growing numbers 

of children subject to statutory intervention (Cummins et al., 2012; Committee, 2015); and, 

consequently, that large numbers of children have continued to drift in Victoria’s out-of-
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home care system, despite the increasing and extensive use of PCOs since their 

implementation in 1992 (AIHW, 2017; AIHW, 2018) and numerous reviews of Victoria’s 

permanent care service system (CFECFW, c. 2011) aimed at addressing this problem. It is 

clear that there are numerous systemic issues inhibiting timely exit of children requiring 

alternative family care via PCOs from Victoria’s out-of-home care system that have never 

been effectively addressed. 

While the findings from research overseas are not directly applicable to the Victorian 

context because of significant differences even between English-speaking Western 

jurisdictions, this chapter also considered recent international research on permanency 

outcomes for guardianship orders in order to supplement the paucity of knowledge relating 

directly to PCOs in Victoria. The jurisdictional differences include that the UK and the US, in 

particular, have been much slower than Victoria to embrace the use of both kinship care 

and guardianship orders; the use of adoption, open or closed, has never been widespread as 

a permanency option for children in out-of-home care in Victoria compared to the US and 

the UK (Fernandez, 2014; O'Halloran, 2015); and the rates of kinship foster care in Victoria 

are much higher than in the US and the UK (Bullock, Courtney, Parker, Sinclair, & Thoburn, 

2006). Nevertheless, the scoping review revealed a small body of relevant international 

studies, which vary in terms of their research design, research methods, areas of focus, 

quality, definitions of permanency and periods of observation, and reflect the specific 

permanency policies, options, priorities and legislation in place in the jurisdictions studied 

(Moran et al., 2016; Winokur et al., 2018).  

Several common and inter-related themes are evident from this international research from 

English-speaking Western countries. Firstly, guardianship orders have generally been 

conceived as a less legally intrusive permanency alternative to adoption, and are 

increasingly being used as a means to address drift in out-of-home care (Hall, 2008; Godsoe, 

2014; Rosenthal & Hegar, 2016) – similar to the conception and use of PCOs in Victoria. In 

overseas jurisdictions, guardianship orders are also generally used, and preferred to 

adoption, by kinship carers – especially grandparents, who constitute the already largest, 

but still increasing, source of kinship carers for children placed in out-of-home care (Hall, 

2008; Selwyn & Masson, 2014; Monahan et al., 2017). Continuity, placement stability and 

well-being outcomes for children in short- and long-term kinship placements are often 

significantly more positive than for those in non-kin permanency placements, including 

adoption (Howard et al., 2006; Selwyn & Masson, 2014; Testa et al., 2014; Rosenthal & 

Hegar, 2016; White, 2016; Bell & Romano, 2017; Goering & Shaw, 2017; Winokur et al., 

2018). However, definitions of what constitutes permanency and positive permanency 

outcomes for children are jurisdiction-specific, rather than universal. For example, the 

increased placement stability associated with kinship care is also associated with longer 

periods in out-of-home care, higher rates of kinship guardianship and lower rates of 

adoption, which are viewed by some jurisdictions as negatives (Moran et al., 2016; Winokur 

et al., 2018). Relatedly, there is some evidence that policy and/or legislative change in 

relation to child protection and permanency in a jurisdiction does not necessarily generate 

the nature and magnitude of permanency outcomes intended (Selwyn & Masson, 2014; 

Connolly et al., 2017; Helie et al., 2017). There is increasing evidence that continuity and 

relational permanence are more important to placement stability and well-being for 
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children than is legal permanence or type of permanency order (Stott & Gustavsson, 2010; 

Boddy, 2013; Cushing et al., 2014; Pérez, 2014; Devaney et al., 2018; McSherry & Fargas 

Malet, 2018; Salazar et al., 2018). Researchers have frequently concluded that kinship 

guardianship placements should be supported by adequate financial subsidy and/or 

appropriate services provided preventatively, flexibly and in an ongoing way, and that such 

services should be available intensively, especially during the first six months post-

legalisation (Testa et al., 2014; Rolock & White, 2016; Goering & Shaw, 2017). In addition, 

numerous authors have called for further research, including large-scale longitudinal and 

quantitative studies, to clarify the specific characteristics associated with risk of 

discontinuity in kinship guardianship placements in different jurisdictions (Miller, 2004; 

Shlonsky, 2004; Rosenthal & Hegar, 2016; Killos et al., 2018).  

In conclusion, currently there is a highly restricted knowledge base concerning the 

implementation, let alone longer-term outcomes, of PCOs in Victoria. However, there is a 

diverse and growing body of international research evidence supporting the use of kinship 

care for children placed out-of-home in the context of statutory child protection 

intervention, and for kinship guardianship for children who cannot be reunified with their 

parents. Children subject to Victorian PCOs are often growing up in kinship care. This makes 

the latter body of knowledge especially pertinent to our understanding of permanency 

planning in child protection and out-of-home care in Victoria. More specifically, it is central 

to achievement of the overarching aim of this thesis, which is to explore the introduction 

and implementation of PCOs in Victoria. The next chapter moves on to describe the 

research design and methodology which operationalised this aim and its attendant research 

questions. 
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CHAPTER 4: METHODOLOGY AND METHOD 

 

Introduction 

The aim of this chapter is to describe the rationale for the methodology, the research 

questions addressed, and the research method used in the two original studies conducted in 

this PhD. The first part of the chapter discusses the methodology, or the epistemological 

considerations underpinning the research, and clarifies the research questions. The second 

part of the chapter, comprising the second peer-reviewed article reported in this research, 

focusses specifically on addressing issues of rigor in qualitative research and describes the 

ATA method selected for the studies. 

 

Methodology 

Research can be understood as the process of producing knowledge (Gringeri, Barusch, & 

Cambron, 2013). Assumptions and understanding about what constitutes knowledge and 

the process of knowledge production can further be understood as a theory of knowledge, 

or epistemology (Bryman, 2016). A researcher’s epistemological assumptions influence the 

decisions they make throughout the entire research process. Therefore, it is important that 

the researcher acknowledges the epistemological influences on their research and 

articulates these in any publication arising from it, and especially in a major thesis such as 

this (Gringeri et al., 2013). There are a range of epistemological considerations, which 

Gringeri, Barusch and Cambron (2013) have identified as research paradigm, theory, 

reflexivity, and power. 

Interpretivism, constructivism and inductive theory are the research paradigms most 

influential in the approach taken to this study. According to Bryman (2016), these paradigms 

can be defined in certain ways. Interpretivism is a contrasting epistemological position to 

positivism, which is an imprecisely defined, although longstanding, position that broadly 

advocates empirical observation involving the application of the research methods used in 

the natural sciences to the social sciences (Bryman, 2016; Elliot, Fairweather, Olsen, & 

Pampaka, 2016). The interpretivist position advocates a different research strategy which 

respects the differences between people and the objects of the natural sciences and 

enables investigation of the subjective meaning of social action (Bryman, 2016). Relatedly, 

constructivism, which is often used interchangeably and confusingly with ‘constructionism’ 

(Lee, 2012), is an ontological position (that is, a position regarding the nature of social 

entities) that assumes social phenomena and social meanings are produced by social actors 

through social interaction and, thus, that they are in a constant state of revision. In other 

words, social phenomena and social categories are socially constructed (Bryman, 2016). 

Constructivism is an alternative ontological position to objectivism, which holds that social 

phenomena and social meanings exist independently of social actors and, therefore, that 

objectivity is possible in research (Elliot et al., 2016). Similarly contrasting are the inductive 

and deductive approaches to the relationship between social research and theory 
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development (Elliot et al., 2016). Deductive theory, as the name suggests, involves the 

researcher deducing a hypothesis, or hypotheses, from what is known about a particular 

topic from the research evidence and relevant theoretical frameworks and then subjecting 

their hypothesis, or hypotheses, to empirical examination (Soiferman, 2010; Bryman, 2016; 

Graneheim, Lindgren, & Lundman, 2017). On the other hand, inductive theory involves the 

researcher inferring the implications (that is, figuring out the meaning) of their findings for 

the relevant theory, or theories, underpinning or relating to their study (Bendassolli, 2013; 

Bryman, 2016; Graneheim et al., 2017).  

According to Bryman (2016), qualitative research methods are most commonly used in the 

context of an inductive-interpretivist-constructivist approach to social science research, 

whereas quantitative research methods are most commonly used in the context of a 

deductive-positivist-objectivist approach. However, Guest, MacQueen and Namey (2012) 

argue that, while the philosophical approach provides a framework for any research 

endeavour, the processes for the collection and analysis of the data and their outcomes are 

most important. Guest and his colleagues (2012), therefore, advocate against a 

compartmentalised view of research methods, which may lead to the exclusion of a 

particular research method or technique on the basis of personal discomfort, prejudice or 

misconceptions relating to its use. On the basis of the very limited knowledge pertaining 

specifically to PCOs outlined in Chapter 3, the current research was viewed as an 

exploratory endeavour and the researcher thus took an inductive-interpretivist-

constructivist approach to the research design. This approach is embodied in the aim of the 

research and strongly influenced the formulation of the research questions, stated in the 

next section.  

The other epistemological considerations identified by Gringeri, Barusch and Cambron 

(2013) are reflexivity and power. Reflexivity is a concept with multiple meanings in the social 

science context (Probst & Berenson, 2014; Bryman, 2016). However, in this particular 

context, reflexivity refers to the researcher’s conscious and explicit awareness of their 

potential influence on the people and/or topic they are studying and, conversely, of how the 

research experience may be affecting them (Probst & Berenson, 2014; Probst, 2015). The 

researcher’s awareness of their potential influence on participants in their study can also be 

conceptualised as awareness of the power dynamics of the researcher-participant 

relationship (Gringeri et al., 2013), and this is an important consideration in numerous 

qualitative research methods. Probst and Berenson (2014, p. 815) have described reflexivity 

as “the process through which the researcher establishes and articulates” the basis for the 

reader to trust or believe what they are reporting, incorporating both concept and practice, 

and representing another important aspect of knowledge construction. Indeed, researchers 

often emphasise the importance of incorporating reflexivity into every stage of a research 

endeavour (e.g. Probst & Berenson, 2014; Gilgun, 2015).  

In accordance with these understandings, this researcher recognised that policies in the 

sphere of child welfare, as in the broader sphere of social policy, are often strongly 

influenced by values and beliefs and, concomitantly, that there is heightened potential in 

investigating this area for the researcher’s own values and beliefs to influence the findings 
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from the earliest stages of the research – especially as someone with both personal and 

professional lived experience of adoption and who has written and spoken publicly from 

these perspectives. Thus, decisions were explicitly made regarding the research design with 

a view to minimising and managing the opportunity for bias in the research. These decisions 

include that only pre-existing publicly available data sources were selected for exploration, 

rather than data sources generated by the researcher through interpersonal interaction 

(thus avoiding potential power dynamics); open research questions rather than hypotheses 

were formulated to guide the inquiry, and ideological perspectives and theoretical 

frameworks were deliberately excluded from use in the early phases of data analysis (thus 

avoiding potentially biased assumptions and allowing the data to speak for itself); document 

analysis was selected as the research method (given the data sources chosen); and Applied 

Thematic Analysis (ATA) (Guest et al., 2012) was selected as the applied research 

methodology for each document analysis with a view to maximising the rigor and 

replicability of the studies.  

The importance of being transparent and honest in the conduct and recording of the 

research process was also recognised and, relatedly, the need for good documentation to 

support the integrity of the research process. It was assessed that using ATA would strongly 

support these principles: “the ATA approach is a rigorous, yet inductive, set of procedures 

designed to identify and examine themes from textual data in a way that is transparent and 

credible” (Guest et al. 2012, p. 15). The operationalisation of ATA was very similar in both 

the studies undertaken, and is described in detail in the article in the second part of this 

chapter (Mackieson et al., 2018a). 

The decision to study publicly available data sources meant that approval by a relevant 

ethics committee(s) was not required for either of the studies conducted. 

 

Aim and Research Questions  

The overall aim of this research project was to explore the issues associated with the 

introduction and implementation of PCOs in Victoria. Following from this, two research 

questions were formulated to guide the research process: 

1. What were the key issues and ideas that informed the 1984–1989 political debates 

associated with the introduction of PCOs in Victoria? 
 

2. How has the implementation of PCOs addressed the issues that triggered their 

introduction? 

These research questions were addressed individually and sequentially in the two studies 

conducted. The next section, comprising the third peer-reviewed article from this research, 

describes how ATA was operationalised in the first study, a document analysis of the official 

records of the parliamentary debates in Victoria relating to the introduction of PCOs. The 

article was originally published in Qualitative Social Work:  
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Mackieson, P., Shlonsky, A., & Connolly, M. (2018a). Increasing rigor and reducing 
bias in qualitative research: A document analysis of parliamentary debates using 
applied thematic analysis. Qualitative Social Work, 1-16. 

The ‘Research Plan and Codebook’ for this study, which is referred to in the article, is 

provided in Appendix 1 of this thesis. 
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Article – Increasing rigor and reducing bias in qualitative 

research: A document analysis of parliamentary debates using 

applied thematic analysis 
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Conclusion 

This chapter has outlined the rationale for the inductive-interpretivist-constructivist 

approach taken in the two studies conducted, given the lack of existing knowledge directly 

related to PCOs. Reflexivity was highlighted as a particularly important epistemological 

consideration in this qualitative social work research, comprising thematic document 

analyses of parliamentary records and inquiry submissions. ATA was selected as the applied 

methodology for the studies because of its anticipated strengths in facilitating rigor and 

minimising potential bias, and its operationalisation was described. In conclusion, the 

promise of ATA in enhancing reflexivity, rigor and transparency in the research process was 

supported through both studies conducted in the context of this research. 
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CHAPTER 5: FINDINGS – STUDY 1 

 

Introduction 

The aim of this chapter is to report the findings from the first study conducted as part of the 

research, the methodology and operationalisation of which were described in Chapter 4. 

This study addressed the key issues and ideas that informed the 1984–1989 political debates 

associated with the introduction of PCOs in Victoria and comprises the second peer-

reviewed article (in chronological order) from the research, which was first published in The 

British Journal of Social Work:  

Mackieson, P., Shlonsky A., & Connolly, M. (2018b). Informing Permanent Care 
Discourses: A Thematic Analysis of Parliamentary Debates in Victoria. The British 
Journal of Social Work, 48(8), 1-20. 

This article describes the four primary themes identified in the data – the rhetoric of rights; 

the ‘hierarchy of family’ debate; child protection is everybody’s business; and the politics of 

influence. The article interprets these findings using Fox Harding’s (1997) typology of 

ideological perspectives in child welfare. The ‘Research Plan and Codebook’ for this study 

referred to in the article is provided in Appendix 1 of this thesis. 
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Article – Informing Permanent Care Discourses: A Thematic 

Analysis of Parliamentary Debates in Victoria 

 

 

 

 

  



 

92 
 

     

 



 

93 
 

 

 

  



 

94 
 

 

 

  



 

95 
 

 

 

  



 

96 
 

 

 



 

97 
 

 

 



 

98 
 

 

 



 

99 
 

 

 

  



 

100 
 

 

 



 

101 
 

 

 

  



 

102 
 

 

 

  



 

103 
 

 

 



 

104 
 

 

 

  



 

105 
 

 

 

  



 

106 
 

 

 



 

107 
 

 

 

  



 

108 
 

 

 

  



 

109 
 

 

 

  



 

110 
 

 

 

  



 

111 
 

 

 

  



 

112 
 

 

 

  



 

113 
 

 

 

  



 

114 
 

 

 



 

115 
 

 

 

  



 

116 
 

 

 



 

117 
 

 

 



 

118 
 

 

 



 

119 
 

 

 



 

120 
 

 

 



 

121 
 

 

 

  



 

122 
 

 

 

  



 

123 
 

 

 



 

124 
 

 

 

  



 

125 
 

 

 

  



 

126 
 

Addendum to the Article 

The phases of the study outlined in ‘Figure 1: The operationalisation of ATA’ in the previous 

section are the same as those outlined in ‘Figure 1: The operationalisation of ATA in a 

document analysis of Victorian Parliamentary debates’ in Chapter 4. However, presentation 

of the phases in Figure 1 of Chapter 4 were refined for the purposes of clarity in the context 

of preparing that article for journal review, which occurred after the original publication of 

the article in this chapter. 

 

Conclusion 

The study reported in this chapter aimed to investigate the key issues and ideas that 

informed the 1984–1989 political debates associated with the introduction of PCOs in 

Victoria. This study comprised the first part of the research project, the overall aim being to 

explore the issues associated with the introduction and implementation of PCOs in Victoria. 

The findings from this study demonstrate how the values and beliefs regarding family 

formation predominant in a jurisdiction at a particular juncture in time significantly 

influence the political discourse that determines the policy and legislation relating to child 

protection and out-of-home care. Drawing on Fox Harding’s (1997) typology of ideological 

perspectives in Western child welfare, it is concluded that the permanency planning 

framework established by the Victorian Government in the 1980s supported the continuity 

of connections between vulnerable children and their biological families. However, the 

Victorian Government’s 2014 legislative amendments signal a shift simultaneously toward a 

more paternalistic and interventionist approach that values legal permanency more highly 

than continuity of biological connections and relational permanency for children in the 

statutory (public) child protection sphere, and toward a more laissez-faire approach to 

adoption in the private family sphere. Both shifts represent a move away from a children’s 

rights approach to child welfare. 
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CHAPTER 6: FINDINGS – STUDY 2 

 

Introduction 

The aim of this chapter is to report the findings from the second of the two studies 

conducted as part of this research project, the overall aim being to explore the issues 

associated with the introduction and implementation of PCOs in Victoria. Specifically, this 

study, a document analysis of the publicly available submissions to an inquiry conducted by 

the Victorian Commission for Children and Young People (CCYP) into the early outcomes 

from Victoria’s 2014 permanency amendments, aimed to explore the implementation of 

PCOs in relation to how the issues that triggered their introduction have been addressed. 

The findings from the second study are presented in the next section, which comprises the 

fourth peer-reviewed article from the research, published in Australian Social Work31: 

Mackieson, P., Shlonsky, A., & Connolly, M. (2019). Permanent Care Orders in 
Victoria: A Thematic Analysis of Implementation Issues. Australian Social Work, 1-
15. 

The methodology of the study and its operationalisation were largely described in Chapter 

4, with the minor variation in this study described in the article. The ‘Research Plan and 

Codebook’ for the study referred to in the article is provided in Appendix 2 of this thesis. 

 

 

 

  

                                                            
31 The article was accepted for publication by Australian Social Work on 07 August 2018 but published 
on 22 May 2019, after submission of this PhD thesis for examination (in January 2019). 
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Article – Permanent Care Orders in Victoria: A Thematic Analysis 

of Implementation Issues 
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Conclusion 

The findings from the study reported in this chapter indicate that the Victorian child and 

family welfare and legal sector is frustrated with the narrow legalistic focus of the Victorian 

Government’s 2014 permanency amendments, which the sector believes not only fail to 

address the real barriers to achieving timely permanency for children but also seem to be 

compounding the challenges for children and families already experiencing significant  

disadvantage. These findings are supported by the more recent report from the CCYP 

Inquiry (2017), which concluded that systemic lack of investment in services and deficiencies 

in the quality of statutory child protection decision-making are inhibiting the achievement of 

timely permanency outcomes for children in Victoria’s child protection system, and that 

these issues are unresolvable through the legislative amendments. The findings highlight a 

significant difference between the views of the Victorian child and family welfare and legal 

sector and those of the Government regarding the causes of drift in out-of-home care, 

which the 2014 permanency amendments were intended to address. These findings do not 

support the displacement of PCOs by adoption in Victoria’s permanency hierarchy, which 

occurred through the 2014 permanency amendments. However, the findings reinforce that 

implementation issues have persistently hampered the timely use of PCOs in Victoria’s child 

protection and out-of-home care system. 
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CHAPTER 7: DISCUSSION 

 

Introduction 

Aiming to achieve permanency for children in out-of-home care raises many issues that have 

long challenged policy and practice development across domestic and international 

jurisdictions. Addressing these issues requires that thought be given to supporting the 

needs, rights and interests of children and their families, and that this be translated into 

policies and practices that reinforce this focus. The articles forming the body of this thesis 

explore a number of issues that impact on children and families and the systems that 

support their care. In this chapter, the focus will be on the underlying ideological positions 

that have influenced political decision-making in Victoria relating to permanent care for 

children and the way in which they are likely to impact on policy and practice into the 

future. In this context, the discussion addresses the political elevation of adoption above 

PCOs in Victoria’s permanency hierarchy in the absence of a body of supporting evidence. As 

such, the discussion necessarily involves more extensive consideration of adoption than was 

anticipated in this research, which has aimed to explore the introduction and 

implementation of PCOs in Victoria. Nevertheless, it is clear that the history of Victoria’s 

PCO, the origins of which are inextricably linked with a deliberate and widely supported 

choice to not use the more legally radical adoption order as a routine pathway for children 

from out-of-home care, means that PCOs cannot be meaningfully considered independent 

of at least some critical consideration of adoption, as well. 

 

The Victorian Government’s Orientation to Child Welfare 

Reflecting on the fundamental and critical issues that emerge from the two document 

analyses undertaken in this research project, it is clear that there has been a shift in the 

Victorian Government’s approach with respect to the issue of permanency. This shift 

reflects a move from a position that more strongly values and supports the continuity of 

children’s biological and psychological relationships with their parents, siblings and 

extended family members (even when children cannot be safely reunified with their 

parents) toward an approach that more strongly values legal permanence. In terms of Fox 

Harding’s (1997) typology, this can be characterised as a shift from a defence of the birth 

family and parents’ rights orientation toward a state paternalism and child protection 

orientation. Although prima facie suggestive of commitment to what Fox Harding would 

consider a children’s rights and child liberation orientation, the themes found in the relevant 

1980s parliamentary debates indicate a more strongly and non-partisan defence of the birth 

family and parents’ rights approach to child welfare by the Victorian Government and non-

government stakeholders alike. This is illustrated, for example, in the values and beliefs 

expressed by debaters from the three major political parties in the following quotes: 
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The general view of the National Party is that intervention in child-care should be 

only a last resort. No-one in the Chamber would argue with the concept, which we 

should be trying to promote, that our children should be brought up in a protected, 

secure and loving environment. In most instances that sort of environment is 

provided under the traditional family environment. Only when that environment is 

unavailable or at risk for some reason should we even contemplate intervention. Even 

when intervention is unavoidable on the criterion of that which is in the best interests 

of the child; again, the intervention must be of such a form that any chance of 

redeeming that environment or reducing its risk of loss should be maximised. 

(R. Hallam, National Party, Legislative Council, 28 April 1987, pp. 1127-1128) 

The child should be removed from danger; that does not necessarily mean that the 

child should be moved from its family setting but that intervention should be 

provided to assist the family. 
(C. Coleman, Liberal Party, Legislative Assembly, 09 August 1988, p. 363) 

The system largely replaces one where wardship removed parental responsibility and 

largely destroyed any hope of rehabilitating a child in his or her family. The Bill is 

premised on the belief that a child ought to be with his or her family. If that family 

cannot provide the right setting for growth and development, the extended family 

should be the first alternative tried.  

(M. Ray, Labor Party, Legislative Assembly, 10 August 1988, p. 429) 

I endorse the remarks made by other Opposition speakers and I reiterate what I said 

earlier today: emphasis must be placed on providing assistance to families in need. 

(D. Hayward, Liberal Party, Legislative Assembly, 25 May 1989, p. 2074) 

The themes found in stakeholder submissions to the government-commissioned 

Permanency Amendments Inquiry of 2016-17, however, reinforce that there has been a 

recent shift on the part of the Victorian Government toward a more paternalist-

protectionist orientation. This is indicated by the Government’s increased preparedness to 

intervene extensively and coercively in the lives of children and their families, enshrined in 

the 2014 legislative amendments through the strict timeframes for parents to safely resume 

caring for their children, following which a permanency order must be sought.32 Indeed, the 

2014 legislative amendments incorporate a significantly increased legal focus on children’s 

long-term placements, which deliberately supersedes the previous focus on the stability of 

such placements.33 The second study confirms that this shift in orientation is not shared by 

Victoria’s non-government child and family welfare and legal sector. Whether the shift is 

intentional or unintentional of a fundamental change in policy direction, it points to an 

important change in the way the Victorian system aspires to prioritise and support child 

protection and out-of-home care outcomes. Inevitably, this will influence the way in which 

policy and practice develop over time. The previous policy position was supportive of birth 

families, parents’ rights and children’s best interests. The recent shift is also enshrined in the 

purposeful re-ordering of the permanency hierarchy, which now positions PCOs below 

adoption in terms of priority (see Figure 2). The shift in child welfare orientation and the re-

                                                            
32 See the Children’s, Youth and Families Amendment (Permanent Care and Other Matters) Act 2014: 
Part 2, Division 1, Section 6. 
33 See the Children’s, Youth and Families Amendment (Permanent Care and Other Matters) Act 2014: 
Part 2, Division 1, Section 6(1); Part 3, ss.94 and 95. 
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ordering of the permanency hierarchy have implications that are particularly illuminated 

when viewed through the lens of Fox Harding’s typology. 

 

 

Figure 2: Victoria’s permanency hierarchy prior to and since the 2014 permanency 

amendments 

 

The articles reporting on the thematic document analyses undertaken in this research 

(Chapters 5 and 6) touch on the implications of the Victorian Government’s recent shift in 

child welfare ideology. The article in Chapter 5 concluded that the Victorian Government is 

reversing its longstanding non-partisan policies in relation to adoption, child protection and 

permanency, thus shifting from a defence of the birth family and parents’ rights orientation 

in the public or statutory child protection sphere toward a state paternalism and child 

protection orientation (Fox Harding, 1997). It also suggested that the Victorian Government 

is simultaneously moving toward a more laissez-faire orientation in relation to adoption 

policy in the private family sphere. The article in Chapter 6 reporting on the second 

document analysis concluded that the shift in the Victorian Government’s underlying 

approach to child welfare is misguided in terms of addressing the real causes of drift in its 

out-of-home care system, and that this approach may be exacerbating the disadvantage 

already experienced by many children and families subject to child protection intervention 

in Victoria. The article further indicated that the Victorian Government’s policy changes are 

not supported by Victoria’s non-government child and family welfare and legal sector. The 

shift in power away from the Children’s Court and toward DHHS also represents a further 

shift away from a children’s rights and child liberation orientation to child welfare, an 

orientation that the Victorian Government seemed to be striving for – at least rhetorically – 

through the 1980s. 
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In the context of children’s rights, it is acknowledged that, at the national level, Australia has 

a Human Rights Commission and, at the state level, Victoria has a Commission for Children 

and Young People (CCYP). The Australian Human Rights Commission was established in 1986 

and, among other roles, advocates “nationally for the rights and interests of children and 

young people”.34 The CCYP was established in 2012 and is responsible for upholding the 

rights of children in Victoria, including through the promotion of “improvement in policies 

and practices that affect the safety and wellbeing of Victorian children and young people”.35 

However, it is unclear how much influence these rights monitoring bodies really have or, 

indeed, were originally intended to have, especially as there is no legal obligation on the 

part of the respective government to respond in a timely manner, or even at all, to 

recommendations made by the relevant commission. Consistent with this restricted role, 

the CCYP’s website specifically states: “Ministerial inquiry reports are not public documents, 

and the Minister can decide on whether to make them public in full or in part.” 36 So, for 

example, even though the Victorian Minister for Families and Children commissioned the 

CCYP to conduct a public inquiry into the implementation of the Children, Youth and 

Families Amendment (Permanent Care and Other Matters) Act 2014, the CCYP had no 

authority to publicly release its final report, which it submitted to the Minister in June 2017 

(CCYP, 2017). The Minister eventually released the report in December 2017, but there is no 

recourse should the Minister have decided to not release the report.  

Despite the establishment of the Australian Human Rights Commission and the Victorian 

CCYP – and, indeed, despite the Australian Government’s ratification of the United Nations 

Convention on the Rights of the Child 1989 (UNCROC) in 1990 – it appears that negligible 

real progress has been made in Victoria since the 1980s that would indicate an 

operationalised commitment to a children’s rights approach to child welfare. Indeed, the 

evidence from this research suggests the Victorian Government is reversing its earlier 

commitment to striving for a children’s rights focus. There has been no direct incorporation 

of UNCROC into the provisions of Victoria’s child welfare legislation (Horsfall, 2016) or in any 

specific legislation enacted by the Australian Government (Cummins et al., 2012). For 

example, the Children, Youth and Families Act 2005 (CYFA), Victoria’s primary child 

protection legislation, requires that decisions be made according to the ‘best interests of the 

child’ principle, and the Adoption Act 1984 requires that the interests of the child be the 

‘paramount consideration’. Neither of these acts require that decisions concerning the lives 

of children be made in accordance with their rights. Similarly, while there is a Victorian 

Charter for children in out-of-home care (DHHS, c. 2005), it is not legally enforceable and 

typifies Milne’s (2015, p. 101) description as being “not so much a charter as an agenda that 

sets out a set of guidelines for people working with young people.” This lack of progress 

toward a children’s rights approach is consistent with Milne’s (2015, pp. 50-51) argument 

that, globally, little progress has been made since 1989 in the provision of services for 

children from a welfare approach toward a rights approach: “Children continue to be 

                                                            
34 Australian Human Rights Commission website (accessed 23 July 2018): 
https://www.humanrights.gov.au/our-work/childrens-rights/about-childrens-rights 
35 Victorian Commission for Children and Young People website (accessed 23 July 2018): 
https://ccyp.vic.gov.au/about-the-commission/ 
36 Victorian Commission for Children and Young People website (accessed 14 November 2018): 
https://ccyp.vic.gov.au/upholding-childrens-rights/ministerial-inquiries/ 

https://www.humanrights.gov.au/our-work/childrens-rights/about-childrens-rights
https://ccyp.vic.gov.au/about-the-commission/
https://ccyp.vic.gov.au/upholding-childrens-rights/ministerial-inquiries/
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viewed as objects of international human rights law and not as subjects of rights and it is 

always their welfare that is the first consideration.” 

The current findings indicate that the global lack of progress toward a genuine children’s 

rights orientation is also true of Victoria. These findings also highlight the integral 

relationship of a jurisdiction’s permanency hierarchy with its overall approach to child 

protection and out-of-home care, a relationship that is considered in the next section. 

 

The Importance of the Permanency Hierarchy 

The findings from the second document analysis (Chapter 6) reinforce the important role of 

the permanency hierarchy in a child protection and out-of-home care system. The 

permanency hierarchy is highly visible, as well as consequential, because it legally 

establishes the priorities for the long-term care of all children who come to the attention of 

the child protection authorities, including children who may spend significant periods in 

numerous out-of-home placements intended to be temporary. The first two priorities of a 

permanency hierarchy are typically family preservation followed by family reunification (see 

Figure 2), which Pelton (2008) describes as widely endorsed on the basis of them being 

humane. It is therefore the permanency placement options that follow which generally 

point to the key dimensions of the jurisdiction’s predominant underlying ideology. This is 

especially the case in regard to the ranking given to adoption, the most legally radical 

option. Adoption has been described as a “litmus test for a jurisdiction’s predominant child 

and family welfare ideology” (Mackieson et al., 2018b, p. 5). The positioning of adoption 

high in a permanency hierarchy is typical in jurisdictions with laissez-faire or state 

paternalism and child protection orientations (Fox Harding, 1997). It is also typical in 

jurisdictions with a child protection orientation, rather than a family support orientation or a 

child focused orientation, in terms of Gilbert’s child welfare typology (2011).  

A permanency hierarchy matters because it is generally perceived as embodying the goals, 

policies, service responses and practices that are preferred, and are being pursued by, a 

government in relation to vulnerable children and their families. Stakeholders in the second 

study expressed significant concern about the changes made in 2014 to Victoria’s 

permanency hierarchy because it signals a change in government priorities that previously 

privileged PCOs ahead of adoption. The Victorian Government’s 2014 permanency 

amendments were therefore introduced without the general support of Victoria’s non-

government child and family welfare and legal sector, which interestingly resonates with 

experience internationally. It is consistent with Australian legal academic Patrick Parkinson’s 

(2003) observation that, in Australia, the campaign for adoption from out-of-home care was 

initiated by politicians rather than professionals involved in the provision of child welfare, 

paralleling it’s occurrence in both the US and the UK. This importation suggests a broader 

movement of ideas that support a particular value position and influence responses to 

children and families across international jurisdictions. 

The importance of the permanency hierarchy and concerns about the potential 

consequences have been apparent in Victoria for some time. For example, in his second 
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reading speech on the permanency amendments bill in the lower house, the Opposition’s 

lead speaker on the matter, Richard Wynne (2014), a well-qualified and experienced social 

worker by profession, commented on the importance of the hierarchy of permanency 

objectives and the fact that the proposed changes had been contested by a range of 

stakeholders. Wynne made it clear that he understood the importance of the proposed 

changes to the permanency hierarchy, explaining that the ranking of adoption immediately 

after family reunification is inconsistent with a permanency framework that purports to 

value the biological family: “Adoption is now the third option … In this case it is 

counterintuitive … to the notion of family preservation and family reunification, because it is 

in fact the third option in the … order” (Wynne, 2014, p. 2958). Wynne (2014, pp. 2958-59) 

questioned the logic of the policy position of the Victorian Government department (DHHS) 

responsible for statutory child protection: 

The opposition … was advised in a briefing that the government does not anticipate 

an increase in the number of adoptions. But that is an interesting question, because if 

adoption remains in the … order that is suggested here in the bill … I simply have to 

question the veracity of the claims being made by the department.  

Whether or not the Victorian Government intended to increase the number of adoptions 

from Victoria’s out-of-home care system, there is no question that changing the 

permanency hierarchy represents a great deal more than merely shifting steps – it 

represents a fundamental change to the future intent of the system. As such it is important 

to consider the potential longer-term consequences for adoption policy and practice in 

Victoria as a result of this important shift in child welfare orientation. This is especially 

important given its divergence from the longstanding approach of previous Victorian 

governments, the unease of the sector with respect to the change, and the potential impact 

that the change is likely to have on the lives of vulnerable children and their families. 

 

The Implications of the Victorian Government’s Shift in Child 

Welfare Orientation 

The Victorian Government’s recent shift in ideological approach to child welfare, especially 

in relation to the permanency hierarchy, has a range of implications. Consideration of these 

will begin with the potential consequences for policy, followed by its implications for 

practice and research. 

Policy implications 

Social policy in Australia affects the lives and choices of people over time (McClelland & 

Smyth, 2014). It is purposeful and intentional, influencing the ways in which things are done. 

In child welfare, policy provides a scaffolding of ideas for practice and, as such, also 

influences practice direction over time, as operational guidelines align with the policy 

framework. Change in the permanency hierarchy is clearly important as it will influence 

practice priorities and the ways in which practitioners respond to children and families over 

time. When adoption is prioritised ahead of PCOs, it signals the government’s expectations 
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for practice in the future. It is also logical to expect that over time the priorities given to 

placement options in a permanency hierarchy similarly inform priorities for resource 

allocation and subsequent access to services provided by the government for the purposes 

of achieving its permanency priorities. This was signalled by the Opposition when it raised 

concerns during the Victorian parliamentary debates on the 2014 legislative amendments 

regarding the lack of additional resources planned by the Victorian Government to help 

address the large numbers of children continuing to reside for extended periods in out-of-

home care placements. Thus, future allocations of funding for the provision of family 

support and out-of-home care services by both the Victorian and, potentially, Australian 

governments may be targeted away from families whose children are subject to child 

protection intervention and toward carer families, and/or away from supporting kinship-

based PCO families and toward non-kin based adoptive families. A striking example of a 

government funding strategy that, in practice, has actively undermined the goals of family 

preservation and reunification is the US government’s implementation of the Adoption and 

Safe Families Act 1997 (ASFA). This provides significant financial incentives to states when 

they increase the number of adoptions from out-of-home care (Whitt-Woosley & Sprang, 

2014). 

This thesis argues that a change to the permanency hierarchy can be interpreted as 

indicative of a change in the overall permanency planning framework and, more 

fundamentally, in the predominant ideology underpinning a jurisdiction’s approach to child 

protection and out-of-home care. Cameron and Freymond (2006, p. 3) have also argued that 

such changes are not value-neutral: 

Neutral determinations about best responses to child maltreatment and superior 

systems of child and family welfare are not possible. Such determinations inevitably 

are shaped by the social and value contexts in which they arise … Particular systems 

of child and family welfare are social configurations rooted in specific visions for 

children, families, community, and society. 

Government-initiated changes to a permanency hierarchy are therefore neither random or 

value-free, and any changes to a permanency hierarchy are of significance, particularly to 

those authorised to provide child protection and allied services, and to the children and 

families subject to statutory child protection intervention. 

Incongruously, the Victorian Government and DHHS have consistently maintained they do 

not intend to increase adoptions from Victoria’s out-of-home care system, despite having 

gone to the effort of changing the legislated permanency hierarchy. The recent change in 

priority has nevertheless been purposeful and intentional and will have consequences for 

families engaging with practice systems across Victoria. In terms of Fox Harding’s state 

paternalism and child protection orientation, the change in priority may also influence other 

areas of adoption policy in the future. For example, encouraging the greater use of 

dispensation of parental consent, as encouraged by the final report from the Protecting 

Victoria’s Vulnerable Children’s Inquiry (PVVCI) (Cummins et al., 2012). It raises questions 

about whether the elevation of adoption in the permanency hierarchy might influence 

future perceptions about the importance of the legal and social preservation of biological 
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family relationships beyond the experience of children in out-of-home care. For example, 

will the adoption of children by non-relatives be preferred to a PCO with relatives in future? 

Practice implications 

In terms of its impact on practice, the recent change to the Victorian permanency hierarchy 

may seem minimally, if at all, significant given the history of Victoria’s intent with respect to 

permanency options for children. After all, Victoria was first to introduce the PCO, which 

was seen as progressive at the time and continues to be considered so. However, as noted 

above, the purpose of policy change is to influence the way in which things are done at the 

operational level. Hence, it might be expected over time that the Victorian community in 

general, and the state’s child protection practitioners in particular, will become more closely 

aligned with policy directives. Practitioners may become de-sensitised to the inherent 

contradictions that adoption practice from out-of-home care has with the intent of the well-

enshrined policies and legal frameworks which Victoria has ascribed to in the past. The 

Adoption Act 1984, for example, emphasises the rights of parents to informed and duress-

free parental consent (Division 3, ss.33-36), notwithstanding provisions for limited 

circumstances in which those rights may be dispensed with (Division 3, s.43). However, as 

noted in Chapter 1, nationally there has been an assertive and ongoing promotion of 

adoption from out-of-home care which arguably supports a de-sensitisation agenda, 

potentially laying the groundwork for further socialisation of changes to come. 

While processes of socialisation to new ways of thinking may sometimes be slow to take 

hold, in the context of rapid staff turnover and broader under-resourcing there is potential 

for the reinforcement of the new permanency hierarchy and the strong emphasis on legal 

permanency it enshrines to be introduced and embedded into practice systems relatively 

quickly. As in many other jurisdictions, the Victorian child protection system has long been 

characterised by high staff turnover (CCYP, 2017). Prioritising the legal permanence of 

adoption over the continuity of kinship connections that are provided for through PCOs 

could also influence child protection and allied service workforce training and recruitment 

practices. Child welfare researchers have described how shared values influence social work, 

both overtly and covertly, and especially in the practice of child protection: 

Values are … powerful drivers of individual preferences and practice orientations, 

and they are both implicitly and explicitly incorporated in many of the prescriptive 

statements which are intended to underpin service delivery. This is notably the case 

for those in the field of statutory social work ... (Smith, 2005, p. 169) 

In many ways, positioning adoption high in the permanency hierarchy is likely to be 

attractive to both political and practice domains. Politically it might be seen as a less risky 

option for children who cannot live with their parents, appealing to notions of ‘good’ and 

‘bad’ parents and parenting. It might also be seen as more resource effective, given 

government-funded post-adoption support services are typically very limited, if provided at 

all, in English-speaking Western jurisdictions – including Australia where there is no 

statutory responsibility to provide such services (O'Halloran, 2015), and the financial burden 

associated with accessing specialist services, which are often required for extended periods, 

to support adoptive parenting is effectively privatised (Ross & Cashmore, 2016). For practice 
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systems which have high turnover and are more heavily reliant on an inexperienced 

workforce, the more clear-cut procedural route to adoption could be more straightforward 

for both novice and more experienced workers. This is consistent with the CCYP’s (2017) 

observation that DHHS staff37 were the only participants in the Permanency Amendments 

Inquiry who explicitly stated they believed adoption should remain as the third priority in 

the permanency hierarchy. Of course, all decision-making practice relating to children’s care 

requires skilled workers, and good adoption practice requires skilled work. But managing 

and enabling long-term relationships between kinship and non-kin families involves 

considerable complexity requiring nuanced and experienced practitioners. One of the 

fundamental challenges within more risk averse child protection systems is the way in which 

child protection reduces models of practice to models of compliance. In essence, individual 

case assessments and decision-making become compliance-driven and thereby simpler, less 

nuanced, and less concerned about the longer-term impacts on the lives of the children and 

the continuity of their family connections. Many authors are critical of this risk-dominated 

approach to child protection work. For example, Lonne, Parton and their colleagues (2009, 

p. 122) have argued that: 

much contemporary child protection decision making is fundamentally flawed by its 

focus on managing immediate risks and risk avoidance, as the fundamental 

imperatives. These are rhetorically justified by appeal to “the best interests of the 

child” and tend to be based on ignorance of longer-term impacts on the well-being of 

children and their location within their families and communities.  

The current legislative framework of Victoria’s child protection system is strongly conducive 

to practitioners, over time, increasingly favouring the use of adoption for children in out-of-

home care. Indeed, it is clear from the final report of its Stability Planning and Permanent 

Care Project 2013-14 (DHHS, 2014, p. 5) that DHHS appreciates the potential power of the 

permanency hierarchy in driving practice change in permanency planning: 

Recommendation 15: The description of each type of case plan must include a clearly 

expressed objective to drive purposeful action. This is best achieved by adopting the 

permanency planning hierarchy (family preservation, family reunification, permanent 

care or adoption, long-term care). The permanency planning framework has the 

additional advantages that it drives planning from the start of intervention and 

requires a clear timeframe for decision making and review. 

The potential for practice bias toward adoption is exacerbated when parents and related kin 

are seen as deep repositories of risk. In cases where children’s parents do not consent to 

case plans, pursuing dispensation of parental consent through the courts may thus also 

become an entrenched practice, effectively replicating the coercive adoption practices of 

earlier eras. Now collectively referred to as “forced adoptions” (Committee, 2012, p. 6), 

child care practices in Australia from the 1950s through the 1970s saw newborn babies and 

infants separated from their mothers and placed with adoptive parents or in institutional 

care. These often-involuntary practices violated the rights of the parents, usually the 

mothers, and occurred on a large scale, despite not being supported by legislation. While 

                                                            
37 The reference to DHHS staff in the CCYP’s final report, which relates to “Consultation 7”, did not 
clarify whether the staff were regionally-based child protection practitioners or Head Office based 
program staff. 
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these practices are now widely seen as inhumane and unlikely to be repeated, within risk 

averse child protection systems perceptions relating to ‘good’ and ‘bad’ parents and the risk 

they pose to children still find contemporary expression, and particularly so when practice 

systems are overwhelmed by demands for response.  

The risks of an overly adoption-focused approach to permanency planning in out-of-home 

care have been explored by other Australian child welfare and legal academics. For example, 

Cashmore (2001, p. 5) has warned of the risks and unintended consequences for vulnerable 

children and their families from considering too restricted a range of placement options and 

focusing on a single approach imported from elsewhere, as well as highlighting the need for 

policy coherence: 

It is important that any solutions do not undermine other approaches or skew the 

whole system to take into account the needs of one group of children, the very 

important but relatively small proportion of children who will never be able to return 

home safely. Terminating parental rights via the US approach does not just cut 

children off from contact with their parents, it also cuts them off from their extended 

families, and in some cases, from their culture and community of origin. Apart from 

the consequences this has for children's sense of identity, the threat of this separation 

also undermines other policies and practices that are designed to protect children. 

Similarly, Parkinson (2003) has cautioned that Western adoption, as “a form of parenting 

arrangement”, was not designed to address the needs of children placed by child protection 

authorities in out-of-home care. Parkinson has also cautioned that too zealous an approach 

to adoption as promoting the best interests of children may have unintended consequences, 

including a negative impact on the welfare of children in the community more generally. For 

example, parents experiencing challenges associated with alcohol or drug addiction may 

fear their children will be adopted against their wishes if voluntarily and temporarily placed 

out-of-home while they seek treatment. Such parents may be reluctant to seek appropriate, 

especially inpatient, treatment that would help them address their problems and 

subsequently improve their parenting capacity and the safety and well-being of their 

children into the future. 

These concerns resonate with international experience. Adler (2001) has explained how, in 

the context of a child protection system, the easiest option for avoiding further 

maltreatment may seem to be permanent removal from the parent(s) who caused the child 

harm. Hence, the most risk-averse option for avoiding further maltreatment of a child by 

their parents is by choosing to not reunify the child with them and privileging the choice of 

adoption so that family reunification cannot occur in the future. It is easy to understand 

how such thinking can translate into a strong message to child protection practitioners 

along the lines of the rigid “adoption rule-out” in the US under ASFA (Godsoe, 2014, p. 

1126). In the context of a framework like ASFA, once reunification within the strict legislated 

timelines has been ruled out, children placed in out-of-home care are to be adopted and 

their relationships with their biological family members permanently severed. The 2014 

amendments to Victoria’s child protection and permanency laws also introduced strictly 

applied timelines for family reunification, so it is logical to expect that the placement 

priorities listed in Victoria’s amended permanency hierarchy would also be strictly applied. 
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Similarly, it is also logical to expect that such significant changes to the permanency 

hierarchy would be strongly supported by research, now discussed in the following section. 

Research implications 

The positioning of adoption above PCOs in the permanency hierarchy manifests a radical 

change in the Victorian Government’s approach to permanency – the most radical change 

since the legislation introducing PCOs was passed in 1989. It is logical to assume therefore 

that such a change would be supported by strong research evidence. However, as argued 

throughout this thesis, the knowledge base relating to permanency pathways and outcomes 

in Victoria is scant. The rationale for the 2014 changes to the permanency hierarchy 

therefore warrants scrutiny. Given the high degree of intrusion into the lives of vulnerable 

children and their families and often long-lasting negative impacts, ideally all policy-making 

in relation to child protection, out-of-home care and permanency would be informed by a 

commensurately comprehensive and nuanced knowledge base which considers the range of 

permanency options available and their outcomes. This research has illustrated that policy 

choices in child welfare are influenced by predominant values and beliefs (or ideological 

orientations) and this will always be contestable to some degree. However, it is judicious 

that governments making significant decisions, especially with respect to changes of policy 

direction, do so in the context of a clear rationale in conjunction with a solid evidence base. 

Yet, it appears that the 2014 changes to Victoria’s permanency hierarchy were influenced 

more by ideological preference than research. 

The CCYP’s (2017, p. 12) simple description of the origins of the 2014 legislative 

amendments overall reflects a tenuous relationship between that legislation and the 

relevant knowledge base: “A small number of the PVVCI’s recommendations and some 

recommendations of the Stability Planning and Permanent Care Project led to the 

permanency amendments.” Specifically in relation to the permanency hierarchy, the final 

report from the PVVCI (Cummins et al., 2012) includes only a brief discussion regarding the 

outcomes of PCOs and adoption.38 That discussion rightly acknowledges the absence of 

domestic research on outcomes for children placed on such permanency orders and refers 

to two academic works (Rushton, 2003; Biehal, Ellison, Baker, & Sinclair, 2011), both of 

which were published in the UK and relate to studies comparing outcomes for children who 

were adopted from out-of-home care or who remained in long-term foster care. As noted in 

Chapter 3, it is not considered appropriate to directly apply conclusions to Victoria from the 

findings of studies conducted in overseas jurisdictions such as the UK, which have 

traditionally preferred adoption as the primary alternative permanency pathway for 

children from out-of-home care and have only relatively recently begun to focus on 

guardianship. Nevertheless, there are themes of relevance to Victoria’s child protection and 

out-of-home care system. For example, in summarising one of the UK studies it references, 

the Cummins Report (2012, p. 229) states: “Overall there were no significant differences in 

outcomes between children in stable foster care and children who were adopted”. 

However, the Cummins Report does not clarify how this finding influenced its 

                                                            
38 Less than 3 pages of the combined 718 pages of the three volumes of the Cummins Report (2012)  
are devoted to discussing adoption in comparison to a PCO. 
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recommendation for DHHS to more often pursue adoption of children unable to be 

reunified with their parents, including through dispensing with parental consent. It could 

more easily have been argued that the finding provides support for leaving the permanency 

hierarchy as it was – with PCOs positioned third, immediately after family reunification.  

On the other hand, the Cummins Report (2012) documents a range of concerns with the 

implementation of PCOs, and these are of direct relevance to the aim of the current 

research (to explore the issues associated with the introduction and implementation of 

PCOs in Victoria), especially the second research question (to explore how the 

implementation of PCOs has addressed the issues that triggered their introduction). In 

summary, the concerns identified in the Cummins Report include, firstly, that the process 

for securing a PCO is too complicated and ineffective. In other words, it is practically too 

difficult for child protection practitioners to simultaneously plan for a child to be reunified 

with their family and for the child to be placed on a PCO with alternative long-term 

caregivers. Secondly, that there is a perception of reluctance by DHHS and/or the Children’s 

Court to fully implement permanency planning processes; that is, a perception of reluctance 

to change case plan from family reunification to a PCO, even where multiple family 

reunification attempts have been unsuccessful. Another key concern identified in the 

Cummins Report is that insufficient support is provided to permanent carers, in terms of 

financial subsidy and service support. These concerns are not new, reiterating those found 

in relation to the implementation of PCOs in previous inquiries and reviews (see Chapter 3). 

Meanwhile, the Cummins Report also noted that existing DHHS policy guidelines include 

timeframes for the consideration of permanent care, but that these timeframes are often 

not adhered to because of high staff turnover and excessive workloads. Again, it is difficult 

to understand how such concerns could translate into a recommendation for the pursuit of 

adoption from out-of-home care, with or without parental consent, rather than first 

addressing the workforce issues identified as negatively impacting on the pursuit of PCOs in 

situations for which they are deemed appropriate.  

In relation to the other work identified by the CCYP as having led to the 2014 permanency 

amendments, the final report of DHHS’s Stability Planning and Permanent Care Project 

(DHHS, 2014) indicates that it was an internally-focused action research project with a 

specific problem-solving agenda – an agenda that did not include evaluating the long-term 

outcomes of PCOs, nor comparing them with the outcomes of adoption as a permanency 

pathway from Victoria’s out-of-home care system. Indeed, such a comparison would be 

highly unrealistic, given the historically negligible use of adoption from out-of-home care in 

Victoria (see Figure 1, Chapter 3). Rather, the purpose of the DHHS Project (DHHS, 2014, p. 

10) was to investigate, and endeavour to address, the problem of unacceptable delays in 

arranging permanent care for children unable to be reunified with their parents: 

The PVVCI was unable to determine why it took so long to formalise alternate 

permanent care arrangements, and the government funded an action research project 

to identify the barriers to more timely permanency resolution and to recommend 

changes to policy, practice and legislation to address those barriers.  
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The rationale for its recommendation that adoption should be raised as an option with 

parents who have already consented to their child being placed on a PCO when it has been 

determined the child will not be reunified with them, especially if the child is very young, is 

under-developed in the DHHS Project’s final report (DHHS, 2014). Even in the event that 

parents would voluntarily consent to adoption of their child in the likely circumstance of the 

child having been involuntarily removed from them, suggesting to such vulnerable parents 

that they consent to adoption in the context of statutory child protection seems 

opportunistic but unlikely to accelerate finalisation of permanency orders – the purported 

reason for the initiation of DHHS’s Stability Planning and Permanent Care Project in the first 

instance. Under the provisions of the Adoption Act 1984 [s.6], an adoption application must 

be lodged with either the Supreme Court or the County Court of Victoria. This effectively 

involves transferring the proceedings from the Children’s Court to the new court which, 

subject to its own processes and workload demands, would allocate the case to a judge 

necessarily new to the case. The judge would require time to familiarise themselves with the 

case, potentially involving additional hearings over an extended timeframe. Meanwhile, 

adoption has always been available in Victoria as a permanency option for children in the 

out-of-home care system for whom family reunification is not viable [s.43 of the Adoption 

Act 1984], although this option was not explicitly stated in the pre-2014 permanency 

hierarchy – presumably concomitant to the introduction of PCOs, which were explicitly 

designed to be used in preference to adoption in the child protection context. 

In relation to the relevant research base, the final DHHS Project report (DHHS, 2014, p. 52) 

references several studies as providing evidence to support its assertion that legal security is 

more important to a child’s sense of permanence than placement stability. The studies are 

mentioned in the context of a briefing paper (Roth, 2013) prepared for the NSW 

Government, which for several years has been assertively pursuing a policy aimed at 

increasing the number of adoptions (including of Aboriginal children) from its out-of-home 

care system. It is unclear whether the source documents referenced in the briefing paper 

were directly reviewed by the authors of the final DHHS Project report. Regardless, the 

DHHS Project report’s position on the most important aspects of permanency for children 

and young people are not consistent with the findings from the scoping review conducted in 

the context of this research project. Rather, the scoping review found increasing evidence 

that continuity and relational permanence are more important to placement stability and 

well-being for children than is legal permanence or type of permanency order (Stott & 

Gustavsson, 2010; Boddy, 2013; Cushing et al., 2014; Pérez, 2014; Devaney et al., 2018; 

McSherry & Fargas Malet, 2018; Salazar et al., 2018). Even though the findings from some of 

the studies reviewed in this research were not available during the period of DHHS’s 

Stability Planning and Permanent Care Project, DHHS’s position is nevertheless surprising 

given the Cummins Report’s citation of the UK study39 that found no significant differences 

in the outcomes for children in stable foster care compared with children who were 

adopted from the out-of-home care system. This matter may remain disputable until such 

time as relevant rigorous research on the experiences and outcomes of children and young 

                                                            
39 That is: Beek, M., Biehal, N., Sinclair, I., Baker, C. & Elison, S. (2010). Belonging and performance: 
Outcomes in long-term foster care and adoption, Summary 1. Adoption Research Initiative, York. 
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people who have exited the Victorian out-of-home care system, including via PCOs, is 

conducted. 

Collectively, the conclusions from the international studies scoped in this research provide 

support for the maintenance, rather than the amendment, of Victoria’s pre-2014 

permanency hierarchy, which positioned PCOs immediately after family reunification. 

Summarising the scoping review, the research indicates that some English-speaking Western 

jurisdictions are increasingly using guardianship orders as a less legally intrusive permanency 

alternative to adoption as a means to address drift in their out-of-home care systems (Hall, 

2008; Godsoe, 2014; Rosenthal & Hegar, 2016); that guardianship orders are generally used, 

and preferred above adoption, by kinship carers – especially grandparents who constitute 

the already largest, but increasing, source of kinship carers for children placed in out-of-

home care (Hall, 2008; Selwyn & Masson, 2014; Monahan et al., 2017), both internationally 

and domestically; and that continuity, placement stability and well-being outcomes for 

children in short- and long-term kinship placements are often significantly more positive 

than for those in non-kin permanency placements, including adoption (Howard et al., 2006; 

Selwyn & Masson, 2014; Testa et al., 2014; Rosenthal & Hegar, 2016; White, 2016; Bell & 

Romano, 2017; Goering & Shaw, 2017; Winokur et al., 2018). Other conclusions from the 

scoping review are consistent with concerns documented in the Cummins Report (2012) 

regarding problems with the implementation of PCOs – specifically, that there is a need for 

kinship guardianship placements to be supported by adequate financial subsidy and/or 

appropriate services provided preventatively in flexible and ongoing ways, and that such 

services should be available intensively for at least the first six months post-legalisation 

(Testa et al., 2014; Rolock & White, 2016; Goering & Shaw, 2017). 

Another highly relevant conclusion from the scoping review of international studies is that 

there is an urgent need for further jurisdiction-specific research, including large-scale 

longitudinal and quantitative studies, on guardianship placements (Miller, 2004; Shlonsky,  

2004; Rosenthal & Hegar, 2016; Killos et al., 2018). In the context of the Victorian child 

protection and out-of-home care system, the analyses of more freely available DHHS 

administrative data would make important contributions but alone would not fulfil the 

entire suite of research required. Quantitative analyses of existing administrative data are 

important but so, too, is qualitative research that provides in-depth evidence that helps to 

better understand and clarify statistical trends. A combination of quantitative, qualitative 

and triangulated mixed methods studies are required to investigate the range of short- and 

longer-term experiences, continuity rates and well-being outcomes associated with PCOs 

and the other permanency pathways. Such studies need to include the full range of 

participants, but especially the children and young people, kinship carers, non-kin carers, 

biological parents, biological siblings, and extended families. Critical to the development of 

this broad research agenda is the full support and cooperation of DHHS as a key stakeholder 

in the development of evidence-informed policies and practices. 

Meanwhile, it is clear that there is goodwill within DHHS in regard to supporting the conduct 

of research into permanency pathways and their outcomes in Victoria (DHHS, 2016). Senior 

DHHS staff are well positioned to appreciate the tensions associated with policy and 
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practice development in Victoria’s child protection and out-of-home care system. They have  

also acknowledged that there is a strong need for in-depth and ongoing research for the 

purposes of proactively informing improvements to the system over time (DHHS, 2016), 

rather than making the kind of short-term or crisis-driven changes often following a single 

critical incident or tragedy that may be periodically sensationalised in the media. Indeed, 

much has been written about the cycle of media- and politically-driven policy reaction 

rather than carefully considered research- or empirically-driven policy responses in Western 

child protection and out-of-home care systems – including Australia’s (e.g. Parkinson, 2003; 

Smith, 2005; Cuthbert, 2010; Gainsborough, 2010; Lonne, Harries, & Lantz, 2013; Fernandez,  

2014).  

It is therefore encouraging, given the clear and well-documented need for the inadequate 

knowledge base regarding permanency pathways and outcomes in Victoria to be addressed, 

that DHHS has recently commissioned “a longitudinal study into the impact on children of 

the permanency amendments to the Children, Youth and Families Act 2005 that were 

implemented on 1 March 2016”.40 This longitudinal study was initiated in direct response to, 

and in accordance with, recommendation #40 from the Permanency Amendments Inquiry 

(CCYP, 2017). 

Moving forward, the establishment and maintenance of strong partnerships between DHHS 

and academic institutions will be important to ensure rigorous planning and conduct of the 

range of administrative monitoring and in-depth research endeavours required to 

adequately inform policy decision-making in relation to Victoria’s child protection and out-

of-home care system. Such research partnerships can facilitate the development of a 

domestic knowledge base that is not only highly relevant and comprehensive, but that also 

bridges the relatively short time-frames associated with the electoral cycle and any 

subsequent changes of government and/or the introduction of any strongly partisan policies 

in relation to child protection and out-of-home care. Parkinson (2003, pp. 166-167) has 

written specifically on the risks associated with a predominantly political focus, rather than 

a research- and rights-focus, in relation to child welfare issues: 

there is little room for public servants, charged with the task of preparing a detailed 

policy document, to be able to challenge the premises on which a set of reform 

proposals has been based if the idea began with the political leaders of the day. This 

is particularly a problem if an idea is imported from elsewhere without sufficient 

consideration of the social context of that reform agenda, and the cultural specifics of 

each situation. It is also a problem if it is uninformed by research or by the 

experience of key people in the field. Politicians are entitled to promote their own 

policy ideas, of course … But when the issue at stake is decision-making about the 

future of individual children, it is important that such political initiatives are 

scrutinized carefully in the light of human rights instruments and available research. 

                                                            

40 State Government of Victoria, Buying for Victoria website (accessed 14 November 2018): 
https://www.tenders.vic.gov.au/tenders/contract/view.do?id=39411&returnUrl=%252Fcontract%25
2Flist.do%253FshowSearch%253Dfalse%2526amp%253Baction%253Dcontract-search-
submit%2526amp%253BissuingBusinessId%253D42963%2526amp%253BissuingBusinessIdForSort%2
53D42963%2526amp%253BawardDateFromString%253D16%252F01%252F2017 

https://www.tenders.vic.gov.au/tenders/contract/view.do?id=39411&returnUrl=%252Fcontract%252Flist.do%253FshowSearch%253Dfalse%2526amp%253Baction%253Dcontract-search-submit%2526amp%253BissuingBusinessId%253D42963%2526amp%253BissuingBusinessIdForSort%253D42963%2526amp%253BawardDateFromString%253D16%252F01%252F2017
https://www.tenders.vic.gov.au/tenders/contract/view.do?id=39411&returnUrl=%252Fcontract%252Flist.do%253FshowSearch%253Dfalse%2526amp%253Baction%253Dcontract-search-submit%2526amp%253BissuingBusinessId%253D42963%2526amp%253BissuingBusinessIdForSort%253D42963%2526amp%253BawardDateFromString%253D16%252F01%252F2017
https://www.tenders.vic.gov.au/tenders/contract/view.do?id=39411&returnUrl=%252Fcontract%252Flist.do%253FshowSearch%253Dfalse%2526amp%253Baction%253Dcontract-search-submit%2526amp%253BissuingBusinessId%253D42963%2526amp%253BissuingBusinessIdForSort%253D42963%2526amp%253BawardDateFromString%253D16%252F01%252F2017
https://www.tenders.vic.gov.au/tenders/contract/view.do?id=39411&returnUrl=%252Fcontract%252Flist.do%253FshowSearch%253Dfalse%2526amp%253Baction%253Dcontract-search-submit%2526amp%253BissuingBusinessId%253D42963%2526amp%253BissuingBusinessIdForSort%253D42963%2526amp%253BawardDateFromString%253D16%252F01%252F2017
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Perhaps inevitably, not all practice can be underpinned by a strong evidence base. Practice 

dynamics are such that innovative changes can increase responsiveness to vulnerable 

children and their families, and encouraging these innovations provides important 

opportunities for honing practice and incrementally developing the knowledge base in this 

area. The change in the permanency hierarchy, however, represents a major and 

fundamental shift in the policy direction of the Victorian child welfare system with respect 

to the permanency of children, and has potentially serious consequences for vulnerable 

children and their families. As such, it demands greater attention to research and the 

importance of developing the knowledge base to support policy reform initiatives.  

This thesis contends that Parkinson’s emphasis on the importance of scrutinising reform 

initiatives in terms of the relevant human rights instruments is also applicable, not only to 

those proposed by politicians, but to all policy and practice decision-making in relation to 

permanency for vulnerable children. Indeed, a genuine children’s rights orientation to child 

protection and out-of-home care would focus on and champion children’s rights as 

enshrined in UNCROC. A framework that integrates children’s rights and the available 

research evidence in the permanency planning process is now proposed below. 

 

Towards a Children’s Rights Framework for Permanency 

Planning 

Children’s rights form part of the broader context of human rights, focusing on the 

vulnerable stage prior to adulthood in the continuum of human life (Milne, 2015). UNCROC 

sets out the four primary principles regarding the special care and assistance to which 

children, typically defined as people under the age of 18 years, are entitled by reason of 

their physical and mental immaturity: non-discrimination; the best interests of the child; the 

right to life, survival and development; and the right to have his or her views heard on 

matters relating to him or her. Guided by these principles, the articles of UNCROC set out 

the specific children’s rights that the party states agree to respect and promote, including 

things that their governments are obliged to do and other things they are required to desist 

from (Mapp, 2011; Milne, 2015). Despite substantial criticism for being overly focused on 

Western cultural values and conceptions of childhood (Gadda, 2008), UNCROC is the most 

widely adopted human rights instrument, the most rapidly ratified, and the quickest ever to 

have come into force (Mapp, 2011; Milne, 2015). In fact, as noted earlier, the US remains 

the only country yet to ratify UNCROC.41 The Australian Government ratified UNCROC in 

1990; however, its translation into the relevant state and territory laws since that time has 

been neither straightforward, consistent or complete. Indeed, interpreting UNCROC is often 

considered to be a complex exercise (e.g. Snow & Covell, 2006; Sloan, 2013). 

In the US, according to Milne (2015), the language of children’s rights is used almost 

exclusively in relation to foster care and adoption, and often without any direct input from 

                                                            
41 See the United Nations Treaty Collection website (accessed 24 July 2018): 
https://treaties.un.org/pages/ViewDetails.aspx?src=IND&mtdsg_no=IV-11&chapter=4&lang=en 

https://treaties.un.org/pages/ViewDetails.aspx?src=IND&mtdsg_no=IV-11&chapter=4&lang=en
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children or young people themselves (e.g. Gelles, 1996; Barrozo, 2011). This situation 

presumably reflects the significant history and continuing prevalence of adoption there 

(Engel, Phillips, & DellaCava, 2010). The US was the first country to statutorily recognise 

adoption through the introduction of comprehensive adoption laws in Massachusetts in 

1851 (Maluccio, Fein, & Olmstead, 1986), preceding by almost three-quarters of a century 

the introduction of the first Declaration on the Rights of the Child in 1924. Tefre (2015) 

describes the concern of US politicians for children’s viewpoints having gone only as far as 

establishing a set of elementary needs, with a paternalistic emphasis on children’s need for 

protection from harmful adults and for a loving permanent home, preferably via adoption. 

In Australia, it has been argued that debate about ‘adoption rights’ is driven more by the 

desires and perspectives of prospective adopters than the best interests of children. For 

example, social welfare historians Quartly, Swain and Cuthbert (2013, p. 2) found that “a 

market in children has long existed in Australia, shaped by supply and demand: the demand 

of those seeking to adopt, and the supply of babies available for adoption.” Perhaps the 

most recent demonstration of this is the LGBTI community’s successful campaign to change 

eligibility criteria that have prevented same-sex couples from adopting children in Australian 

jurisdictions. This included Victoria42 where the Adoption Amendment (Adoption by Same-

Sex Couples) Act 2015 was welcomed by the Victorian Equal Opportunity and Rights 

Commission in terms of same-sex couples now having “the right to adopt”43. The reframing 

of adoption as an LGBTI discrimination, or lesbian and gay rights, issue in mainstream 

media44 has been echoed in academic literature (e.g. Sullivan & Harrington, 2009; Tobin & 

McNair, 2009; Stewart, 2011; Farr & Goldberg, 2018; Riggs, 2009). This reframing can be 

viewed as a reappropriation of adoption, similar to Ryburn’s (1995, p. 715) description of 

adoption in the UK as having become “a practice in search of an identity” following the 

steep decline in the number of adoptions there from the early 1970s until it’s embrace as 

the preferred alternative placement option in the permanency planning movement. Indeed, 

the motivation of prospective adopters has also been used to argue for pursuit of adoption 

over foster care and PCOs in the context of Victoria’s child protection and out-of-home care 

system. For example, the Cummins Report (2012, p. 229) states that: 

There may also be wider benefits to the out-of-home care system by giving greater 

emphasis to adoption. Suitable individuals and families who would be willing to 

consider adoption but who are not willing to consider foster care or permanent care, 

could expand the pool of carers, thus reducing the pressure on foster and permanent 

care.  

                                                            
42 See the Victorian Gay & Lesbian Rights Lobby’s website (accessed 22 August 2018): 
http://vglrl.org.au/campaigns/same-sex-adoption/ 
43 See the Victorian Equal Opportunity & Rights Commission Commission’s website (accessed 22 
August 2018): https://www.humanrightscommission.vic.gov.au/home/news-and-events/commission-
news/item/1459-same-sex-couples-have-the-right-to-adopt-in-victoria 
44 For example, see the following articles (accessed on 15 August 2018): 
http://www.abc.net.au/news/2018-03-19/nt-becomes-last-jurisdiction-to-pass-gay-adoption-
laws/9547274; https://www.sbs.com.au/news/from-foster-to-forever-parents-one-gay-couple-s-
path-to-adoption; and http://www.abc.net.au/news/2015-10-06/laws-to-give-victorian-same-sex-
couples-right-to-adopt/6829820 

http://vglrl.org.au/campaigns/same-sex-adoption/
https://www.humanrightscommission.vic.gov.au/home/news-and-events/commission-news/item/1459-same-sex-couples-have-the-right-to-adopt-in-victoria
https://www.humanrightscommission.vic.gov.au/home/news-and-events/commission-news/item/1459-same-sex-couples-have-the-right-to-adopt-in-victoria
http://www.abc.net.au/news/2018-03-19/nt-becomes-last-jurisdiction-to-pass-gay-adoption-laws/9547274
http://www.abc.net.au/news/2018-03-19/nt-becomes-last-jurisdiction-to-pass-gay-adoption-laws/9547274
https://www.sbs.com.au/news/from-foster-to-forever-parents-one-gay-couple-s-path-to-adoption
https://www.sbs.com.au/news/from-foster-to-forever-parents-one-gay-couple-s-path-to-adoption
http://www.abc.net.au/news/2015-10-06/laws-to-give-victorian-same-sex-couples-right-to-adopt/6829820
http://www.abc.net.au/news/2015-10-06/laws-to-give-victorian-same-sex-couples-right-to-adopt/6829820
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The tendency for adoption to be conflated with other family formation and child care issues 

reflects deep-seated values which can, in turn, elicit strong sensitivity and reaction. For 

example, Quartly, Swain and Cuthbert (2013, p. x) observed that “[t]he language of adoption 

is a fiercely contested area”, and the report from the Senate Inquiry into Former Forced 

Adoption Policies and Practices found that adoption is a “difficult subject to write about in a 

manner acceptable to everyone affected by it” (Committee, 2012, p. 2). The positioning of 

adoption in the permanency hierarchy does, however, necessitate an exploration of 

adoption, along with PCOs and other guardianship orders, within the context of rights-based 

ideas as articulated by UNCROC. 

UNCROC, in fact, does not suggest either implicitly or explicitly that children have a right to 

be adopted if unable to be safely raised by their parents, despite that this has often been 

argued (e.g. Bartholet, 1993; Woodhouse, 2006; Barrozo, 2011; Tregeagle, Cox, Voigt, & 

Moggach, 2012) or assumed. The Cummins Report (2012, p. 228), for example, states: 

The Inquiry considers that children should be afforded the full protection of the law 

in order to secure their bests interests. Consequently, DHS [now DHHS] should, as a 

matter of priority, pursue timely action to secure the release of children for adoption 

… the savings are likely to be very considerable compared with the cost of the child 

remaining in care until the age of 18. The reason for the Inquiry advocating this 

course of action, however, is not financial but is advocated because the right to 

adoption should be available to eligible children for whom this is appropriate and 

who have no other prospect of a secure and stable family to whom they can belong. 

[Emphasis added] 

While “there is no legal right to adopt” (O'Halloran, 2015, p. 135) or to be adopted (Quartly 

2010), adoption and adoptees are “of particular interest” in UNCROC (Engel et al., 2010, p. 

3). Adoption is first mentioned in Article 20 of UNCROC as one of a range of potential 

alternative care options for children identified by child protection authorities as unable to 

be safely cared for by their parents. The next article (Article 21) also refers to adoption but, 

rather than encouraging its use, provides strong guidance concerned to restrict the 

circumstances in which adoption may be used; to ensure that the relevant processes are 

implemented only by competent authorised bodies; and to require informed parental 

consent, in most circumstances, for the adoption of a child. Article 21 also asserts that the 

best interests of the child should be the paramount consideration, rather than a primary 

consideration, in matters pertaining to adoption.  

Article 21, far from resoundingly advocating adoption, cautions jurisdictions regarding their 

use of adoption (Quartly, 2010). This is unsurprising, firstly, because Western adoption 

practice permanently legally disconnects a child from their parents, family and identity, and 

often also from their culture of origin. Admittedly, this does not always mean disconnection 

in terms of the child’s lived experience; for example, where the adoptive and biological 

families interact supportively throughout the child’s developmental years and beyond. 

However, such arrangements tend to be relatively rare, are not usually well resourced, and 

their effectiveness often seems to depend on the motivations and competencies of the 

adults especially, at least when the child is young. Secondly, accessing an adoptive 

placement often involves an additional placement, or placements, for the child thus 

contributing to further discontinuity in the child’s care and relationships. In other words, the 
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expectations of adoption and adoption services provision create tension with respect to 

other children’s rights enshrined in UNCROC. It has been argued that children’s rights, like 

all human rights, are inalienable, meaning they cannot be given up or taken away, even 

when a government or another body fails to recognise or protect them (Milne, 2015). From 

this perspective, it is ethically problematic for a child’s consent to be sought for their own 

adoption; for example, as practiced in relation to children aged 12 years and over in a NSW 

Find-a-Family program (Tregeagle, Moggach, Cox, & Voigt, 2014). Expecting a child to give 

informed consent to relinquish their rights to identity, family connections and cultural 

heritage in order to secure continuity of care through adoption is at the very least 

complicated, and potentially presents a violation of rights. On the one hand, the practice of 

seeking a child’s consent might be seen to operationalise the child’s right to participate in, 

and have their views heard in relation to, decisions concerning their future care. On the 

other hand, it could also be seen as opportunistic and/or manipulative, particularly when a 

system prioritises adoption over other types of permanent care. This is especially 

problematic given research indicates that children who have experienced maltreatment are 

often more vulnerable to suggestion than children who have not experienced maltreatment 

(Benedan, Powell, Zajac, Lum, & Snow, 2018; Klemfuss & Olaguez, 2018). So, a child 

removed from their parents for reasons of maltreatment may be susceptible to agreeing to 

be adopted, whether or not the child genuinely understands their rights and the 

implications of decisions for the longer-term. 

Relatedly, just as UNCROC does not include a right for a child to be adopted, nor does 

UNCROC include a right for a child to permanency. Permanency is a Western concept which 

originated in the US and the UK (Cooke, 2014), as is the form of adoption generally referred 

to in UNCROC; that is, ‘full’ or ‘plenary’ adoption, rather than the ‘simple’ adoption 

arrangement available in France (O'Halloran, 2015) or the customary adoption practices in 

some Aboriginal communities, such as kupai omasker in the Torres Strait Islander 

community of Australia (McKillop, 2009), and whangai and similar arrangements in the 

Maori communities of New Zealand (McRae, Nikora, Te Awekotuku, & Rua, 2006). The 

Australian Institute of Health and Welfare (AIHW, 2016b, p. 1) describes permanency as the 

achievement of “stable long-term care” arrangements for vulnerable children, 

notwithstanding that the related concept of permanency planning is often conflated with 

the legal dimension of permanency (Committee, 2015) and sometimes conceptualised so 

narrowly, including in Australia, to mean a practice involving “a sequence of acts centred 

towards the realisation of adoption” (Alexandris, 2008, p. 22; see also Brydon, 2004). 

UNCROC is not only concerned with children’s right to protection but is equally concerned 

with children’s rights to continuity of care, continuity of family connections, continuity of 

culture and continuity of identity, irrespective of the degree of legal permanence afforded 

by the alternative care arrangements provided in a jurisdiction. This understanding is, of 

course, not new. For example, at the turn of the century, speakers at a symposium on 

permanency planning held in Sydney “highlighted the importance of continuity, as distinct 

from permanency, in relationships to extended family, peers, schools and other social 

support networks” (Wise, 2000b, p. 23). It has, therefore been part of professional 

discourses in Australia for many years, as has the notion of children’s welfare. 
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Comparative research on the implementation of UNCROC has found that most countries 

have focused on integrating children’s welfare protections into their legal systems, rather 

than children’s rights (Polonko, Lombardo, & Bolling, 2016). Despite the widespread 

ratification of UNCROC, the neglect of responsiveness to children’s rights in this regard 

creates a contested discourse, as explained by Milne (2015, p. 8): 

protections sometimes conflict with the notion of ‘the best interests of the child’ since 

they are imposed on children … and may well have detrimental effects on their lives. 

Arguably, since a protection is essentially based on a benign concept, it must be in 

one sense or another ‘enabling’ for children, whilst in reality it may be ‘prohibiting’ 

from the point of view of children and their families. 

Yet, endeavours to uphold and balance the rights and responsibilities of all interested 

parties in a jurisdiction’s child protection and permanency policies, laws and service systems 

are critically important (Pecora, Whittaker, Maluccio, Barth, & Plotnick, 1992), both to 

ensure alignment with international law and also with contemporary expectations regarding 

the integration of rights-based ideas in practice (Connolly & Ward, 2008). 

The articles of UNCROC and their relevance to permanency 

The articles of UNCROC have been categorised into four broad rights domains: “subsistence 

rights, protection rights, development rights, and participation rights” (Mapp, 2011, p. 6). 

The protection rights of children are primarily outlined in three articles. Firstly, Article 9, 

which dictates that a child not be involuntarily separated from their parents, except where 

determined by competent authorities (under judicial review and in accordance with the 

relevant legislation that such separation is necessary for reasons of child maltreatment) to 

ensure the child’s best interests; and that a child separated from their parent(s) be 

permitted to maintain their relationship and contact with their parent(s), except where 

determined as being contrary to the child’s best interests. Article 9 also introduces the 

child’s right to participate in legal proceedings relating to their own care via a requirement 

that all interested parties be given an opportunity to participate in the proceedings and to 

express their views. Secondly, Article 12, which elaborates on the child’s right to express 

their views in all matters affecting them, and for those views to be given due weight 

according to their age and maturity. Article 12 also stipulates that the child be given the 

opportunity to be heard, either directly or through an appropriately qualified 

representative, in any proceedings affecting them. Finally, Article 19, which requires 

governments to take appropriate measures to protect children from all forms of violence, 

abuse, neglect, maltreatment or exploitation. 

The other articles of UNCROC especially pertinent to children subject to statutory child 

protection intervention cluster in four main groups, including the rights to continuity of 

care, continuity of family connections, continuity of culture, and continuity of identity. A 

child’s right to continuity of care is represented in Article 20, which dictates that a child 

deprived of their family environment, including where removed with a view to ensuring 

their best interests, is entitled to statutory protection and assistance; that the jurisdiction 

will ensure alternative care for the child in accordance with its national laws; and that the 

alternative care arrangements may include “inter alia, foster placement, kafalah of Islamic 
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law, adoption or if necessary placement in suitable institutions for the care of children”, 

with due regard to continuity in the child's upbringing, and “ethnic, religious, cultural and 

linguistic background.” 

A child’s right to continuity of family connections with their biological parents, and by 

implication also with their siblings and extended family members, is embodied in three 

articles. Firstly, Article 9, as noted above. Secondly, Article 7, which requires that a child be 

registered immediately after birth and have the rights to a name; to acquire a nationality; 

and to know and be cared for by their parents (meaning natural/biological parents), as far as 

possible. Thirdly, Article 10, which states that a child has the right to maintain their 

relationships and contact with both parents where their parents reside in different 

jurisdictions. 

A child’s right to continuity of culture45 is predominantly encapsulated in three articles. 

Firstly, Article 20, as previously discussed. Secondly, Article 29, which obliges the 

government to ensure that a child is educated with a view to developing respect for their 

parents and their own culture(s), as well as the cultures of their country of residence, 

country of origin, and other cultures. Thirdly, Article 30, which obliges jurisdictions to ensure 

children belonging to minority or indigenous cultures are not denied their rights to practise 

and enjoy their own culture along with other members of their cultural group. 

The right to continuity of identity is embodied in three articles. Firstly, Article 7, as noted 

above. Secondly, Article 8, which obliges governments to respect the child’s right to legal 

preservation of their identity, “including nationality, name and family relations”; and to 

quickly re-establish a child’s identity where the child has suffered illegal deprivation of one 

or more elements of their identity. Thirdly, Article 29, as previously discussed. 

UNCROC, as a human rights instrument, obliges party governments to implement all of the 

principles and articles enshrined in it (Mapp, 2011; Milne, 2015): “No government, group, or 

individual person has the right to do anything that violates another’s rights when it has 

signed and ratified a human rights instrument” (Milne, 2015, p. 150). Governments cannot 

pick and choose which principles and human rights they will implement (Mapp, 2011) 

because all rights are considered equal, none more superior than the others, and they are 

also considered to be mutually inter-related and inter-dependent, or “indivisible and 

interconnected” (Milne, 2015, p. 151). Furthermore, individuals cannot give up their rights 

and their rights cannot be removed from them or bestowed on them as a gift or reward, 

even where those rights have been ignored or breached by the government or another 

organisation (Milne, 2015). Therefore, and notwithstanding the often-perceived complexity 

involved, the importance of interpreting and understanding UNCROC as a preliminary 

process in translating its intentions into reality for children cannot be underestimated. A 

framework designed to translate the range of children’s rights enshrined in UNCROC into 

the permanency planning processes of a child protection and out-of-home care system is 

now proposed.  

                                                            
45 For current purposes, ‘culture’ is defined as encompassing the child’s cultural, ethnic, religious and 
language background. 
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A children’s rights approach to permanency planning 

Notwithstanding the relevance and usefulness of practice frameworks in social work 

(Connolly, 2007), it is interesting that few child welfare authors have directly focused on 

incorporating children’s rights into a practice framework: “Despite the potential of a 

children’s rights framework for child welfare, for the most part scholarship and practice has 

been slow to incorporate children’s rights” (Waldock, 2016, p. 305). A children’s rights 

approach to permanency planning would focus on operationalising all of a child’s rights 

equally, or as equally as possible, at the same time as operationalising the child’s right to 

protection: “A children’s rights framework ensures the same level of regard for the best 

interests and rights of children, recognising both prevention and protection as priorities” 

(Waldock, 2016, p. 322). A children’s rights approach would demonstrate “greater 

accountability and commitment to the rights of children and young people” (Fernandez,  

1996, p. 275) by applying the rights of the child to decision-making incorporating the child’s 

welfare, rather than applying the best interests principle to decision-making for the child 

incorporating the child’s rights (Schuz, 2007). A diagrammatic representation of such a 

framework and how it would inform the assessment and case planning/decision-making 

processes for the care of a child who is unable to remain with, or be returned to the care of, 

their parents is proposed in Figure 3. This framework is grounded in the researcher’s 

consideration of the principles and articles outlined in UNCROC and the evidence from the 

international literature scoped in this research. The framework identifies the five children’s 

rights domains that require consideration in the permanency planning process – the right to 

participate and be heard, the right to continuity of care, the right to continuity of family 

connections, the right to continuity of culture, and the right to continuity of identity – and 

accords them equal weight. Within the box for each rights domain are some indicative, but 

by no means exhaustive, prompts in the form of short questions, the answers to which 

would directly inform the case planning considerations and decision-making processes in 

relation to the most suitable alternative care arrangements for the child concerned. 

For example, in the context of participatory rights and the requirement that the child’s voice 

be heard, the questions explore the child’s own viewpoint and personal wishes for their 

long-term care. Should the child/young person be unable – for reasons of insufficient age, 

maturity or communication ability – to express their own viewpoint and wishes, an 

appropriately expert advocate would need to be appointed to work with and represent the 

child, including being consulted on behalf of the child in all processes related to decision-

making concerning the child’s care. This model incorporates both direct legal representation 

and non-legal or best interests representation, as embodied, for example, in a guardian ad 

litem (Commission, 2017). In Victoria, a combined direct representation and best interests 

model is already provided for in the CYFA in relation to the hearing of child protection 

matters in court. The children’s rights framework proposed here would require that model 

to be extended to include mandatory, rather than discretionary, representation for children 

under 10 years of age, as well as for those aged 10 years or over, in all matters relating to 

their protection and care. 
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Figure 3: A children’s rights framework for permanency planning

Assessment and Case Planning/Decision-Making Process 

A Children’s Rights Framework for Permanency Planning 

Available placement options/legal orders 
(e.g. kinship foster care, non-kin foster care, kinship guardianship, guardianship with non-

kin carers, family group home, residential unit, etc.) 
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Regarding the right to continuity of care, the questions encourage exploration of suitable, 

potentially long-term, carers within the child’s own extended family network as a matter of 

priority for a child/young person deemed to need alternative care. This recognises that a 

child/young person is most likely to express a wish to reside with someone they already 

know who they feel genuinely cares for them, which research indicates is a key dimension of 

permanency for children/young people. The practice focus is thus on placing the child with a 

carer who already has a supportive relationship with that child – preferably, but not 

necessarily, also a biological relationship with the child – irrespective of the length of time 

the placement may be required. Given the inherent uncertainty in predicting the length of 

time a child may require out-of-home care in the child protection context, placing the child 

with carers they know from the outset would ease the child’s transition into the placement 

and sense of uncertainty about their future; facilitate the child’s ongoing connections with 

their family, friends, school, etc.; and enhance the potential for extension of the placement, 

if required. Such a policy is supported by the evidence that extended family members, 

especially grandparents, frequently feel a strong commitment to providing relative children 

with alternative care where required, and that stability and well-being outcomes for 

children are generally better for those placed with kinship carers, rather than with non-kin 

carers, in both the short- and longer-terms.  

The assessment questions relating to a child’s right to continuity of care explore not only the 

potential for alternative kinship carers to provide ongoing care for the child, but also to 

provide ongoing care for the child’s sibling(s) for whom a decision may be/may already have 

been made that they also require out-of-home care. Research evidence emphasises the 

importance of sibling relationships to children’s well-being and placement stability, and so 

the questions also emphasise the need to focus on the capacity of potential carers to 

support sibling relationships from the earliest stages of child protection intervention. The 

existing lack of provision and support for maintaining sibling relationships in Victoria’s child 

protection and out-of-home care system has attracted much criticism; for example, in 

submissions to the Permanency Amendments Inquiry (CCYP, 2017; see Chapter 6 of this 

thesis). If no suitable kinship carers are identified when a child is removed from the care of 

their parents, consideration of non-kin foster carers should also address the potential for 

long-term stability in the same placement (i.e. independent of any program silos), if 

required, and the capacity to include the child’s sibling(s). Meanwhile, the search for 

suitable kinship carers should continue with a view to avoiding the high risk of separation 

from siblings and tendency for multiple temporary placements for a child placed for an 

extended period in the traditional (non-kin) foster care system. 

The right to continuity of family connections is entwined with a child’s right to continuity of 

care. This raises issues intended to be explored by the relevant questions concerning the 

capacity of potential alternative carers to maintain a child’s social relationships with their 

parents, siblings and extended family members on both the maternal and paternal sides of 

the child’s family. Similarly, consideration needs to be given to how a proposed care 

arrangement may support or undermine the child’s legal connections with their parents and 

extended family members. Research indicates that it is not uncommon for kinship carers – 

indeed, for non-kin carers, too – to experience a range of difficulties (e.g. financial stress, 
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relationship tensions with the child’s parents, managing contact between the parents, 

managing the child’s behaviour). However, research also indicates that these difficulties can 

be managed and ameliorated with appropriate post-placement support. Therefore, the 

identification of difficulties for potential kinship carers should not be considered an 

indicator that a placement would necessarily fail, rather that careful assessment of the 

nature of the difficulties is needed to inform the specific supports and services that may be 

required to facilitate the placement. Similarly, relationship difficulties associated with a 

kinship care placement should not be considered an indicator that non-kin carers, or a 

maximally legally-secure permanency order, should necessarily be sought for the child in the 

longer-term. The more legally secure a permanency order, generally the more legally radical 

and permanent the order; therefore, it can be argued, the more it undermines the child’s 

legal connections – and potentially also social connections – with their parents, siblings and 

extended family members, as well as the child’s identity. 

Continuity of culture, like continuity of care and continuity of family connections, is most 

easily achieved for a child through placement with suitable kinship carers. However, where 

the child’s mother and father come from different cultural backgrounds, placement of the 

child with kinship carers may have implications for the maintenance of the child’s 

relationships with their parent and extended family members on the other side of their 

family, which would be more problematic where there are relationship difficulties between 

the kinship carers and the child’s parent(s) and/or other extended family member(s). 

However, again, the existence of such relationship difficulties would not necessarily 

preclude the appropriateness of a kinship care arrangement for enhancing continuity of the 

child’s culture. Rather, it highlights the need for careful exploration of the specific supports 

that may be required to facilitate the relevant cultural dimensions of the placement. The 

emphasis on continuity of culture in the proposed permanency framework is entirely 

consistent with the incorporation of the Aboriginal Child Placement Principle in Victoria’s 

CYFA and related DHHS guidelines, as they currently exist. However, it is clear that there has 

been poor compliance with the policies on cultural support planning designed to ensure 

Aboriginal children remain connected with their family, siblings, community and culture 

(CCYP, 2016; CCYP, 2017). For example, despite introduction through the 2014 permanency 

amendments of a requirement that a cultural support plan be developed for every 

Aboriginal child in Victoria’s out-of-home care system (rather than only in certain 

circumstances, as required previously), it has been found that more than 80% of Aboriginal 

children in out-of-home care in Victoria have no cultural support plan, let alone a quality 

cultural support plan (CCYP, 2017). This indicates that focusing on children’s cultural rights 

requires considerably more and ongoing attention in Victorian child protection practice. 

Continuity of identity is strongly linked with continuity of a child’s legal and social family 

connections. The potential complexities involved in ensuring continuity of a child’s social 

family connections have already been noted. A child’s legal connections with their parents 

and extended family can be maintained for children requiring long-term alternative care 

through guardianship-type orders, which preserve the child’s legal name, original birth 

certificate and legal identity. In the Victorian context, the PCO has been prioritised ahead of 

adoption for this purpose since PCOs were introduced (i.e. from 1989), until the 2014 
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permanency amendments. Therefore, should a more legally radical permanency order (i.e. 

adoption) be considered for a given child, the assessment questions would need to focus on 

exploring the reasons for this – especially in the case of kinship carers, as research indicates 

kinship carers generally prefer not to legally reconfigure, and so distort, a child’s biological 

relationships within their family. Indeed, intra-family adoption has long been discouraged in 

the context of Australian family law for this reason, in conjunction with “the availability of 

alternative orders coupled with the general acceptance of the principle that adoption is 

seldom the most appropriate order” in the circumstance of a step-parent or other relative 

parenting a child (O'Halloran, 2015, p. 419). 

In the context of statutory child protection intervention, an alternative care arrangement for 

a vulnerable child/young person needs to be safe, and it also needs to support the child’s 

rights to continuity of care, family connections, culture and identity. The rights-based 

framework for permanency planning depicted in Figure 3 therefore requires a practice focus 

on advocacy for a child/young person’s preference in regard to their potential alternative 

carers, in conjunction with thorough and careful assessment of the suitability of those 

potential carers. This focus is required from the outset of statutory child protection 

intervention, as the timing of a decision for temporary or longer-term alternative care 

cannot be anticipated. Where ultimately decided that a child/young person requires long-

term alternative care, generally their rights to continuity of care, family connections, culture 

and identity would be facilitated through extension of an existing kinship placement 

supported by the least legally-intrusive permanency order available. Where a suitable 

kinship carer cannot be identified with or without post-placement services and/or financial 

support, consideration of suitable non-kin carers also needs to focus on the capacity of the 

carers and available permanency orders to facilitate continuity of the child’s care, family 

connections, culture and identity. The research evidence has increasingly highlighted 

numerous long-term benefits for children and young people from kinship care compared 

with traditional non-kin care where alternative care is required, whether temporarily or in 

the longer-term. The proposed children’s rights-based permanency planning model is thus 

compatible with the already extensive use of kinship care and PCOs in Victoria. 

The children’s rights framework depicted in Figure 3 could potentially be applied to the 

permanency planning process in any jurisdiction, domestic or international. It is not 

intended to be prescriptive with respect to the type of placements that might be considered 

for a child who is unable to be reunified with their parents or the priority in which 

permanency orders are considered (i.e. the permanency hierarchy). Indeed, the framework 

is influenced by Winokur and his colleagues’ (2018) assertion that a permanency order 

should be considered a secondary goal, with the safety and stability of a suitable kinship 

care placement the primary goal where children have been removed from their parents for 

child protection reasons. Similarly, Gupta-Kagan (2015) has argued that, after the primary 

permanency objectives of family preservation and family reunification, there should be no 

hierarchy of legal orders – especially not a hierarchy in relation to the options of 

guardianship and adoption. On this basis, in the context of a children’s rights approach it 

could be argued that a hierarchy of legal orders is inherently contestable. Indeed, such a 

hierarchy potentially inhibits quality permanency planning processes for children by serving 
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to fuel the often-adversarial relationships between child protection authorities and families 

that characterise many English-speaking Western child protection systems. 

Ultimately, a permanency hierarchy can be viewed as detracting from an approach that 

focuses on the unique circumstances and individual needs of a child requiring alternative 

care, which is critical to ensuring best practice and best possible outcomes for children and 

their families. As argued by Gupta-Kagan (2015, p. 68), “deciding which permanency option 

to pursue should be based on the individual child and family dynamics at issue in a case–and 

not by any imposed hierarchy of permanency options”. A permanency hierarchy ipso facto 

focuses on prioritising the legal aspect of permanence, in contrast to findings from 

international studies reviewed in this research which indicate that legal permanence is not 

the most important dimension of permanence for children and young people. In order to 

enhance support for both the critical relational aspect of permanence for a child or young 

person and their participation in the decision-making regarding arrangements for their own 

long-term care, the proposed children’s rights framework for permanency planning 

necessarily de-emphasises the formulaic non-individualised focus on legal permanency that 

is characteristic of the current approach embodied in a permanency hierarchy. Yet, the 

proposed approach remains true to the original aims of the permanency planning 

movement: 

Permanency planning is a sound framework for all child welfare practice…. it is 

based on social workers’ conviction about each child’s right to be reared in a family 

setting; timely and emphatic decision-making; and assertive case management. Its 

finest practice demands early identification of vulnerable children, provision of 

prevention services for at-risk families, and adequate aftercare services to avert 

recidivism to out-of-home placement. It is hoped that … permanency planning … 

practice will be applied with sensitivity in each case on an individual basis, with 

appropriate consideration for the unique qualities and needs of each child and family. 

(Maluccio et al., 1986, p. 297) 

 

Conclusion 

This research has found that the change to Victoria’s permanency hierarchy legislated in 

2014 – which positions adoption immediately after family reunification and before a PCO – 

embodies a radical shift in the Victorian Government’s orientation to child welfare. It  

exemplifies Gillingham’s (2014, p. 380) assertion that “[h]istorical studies of child protection 

services illustrate how the ideologies that underpin the context for practice change over 

time.” Changing the permanency hierarchy represents a shift in orientation, which now 

places greater value on legal permanence in the provision of alternative care arrangements. 

It is argued that this shift departs from Victoria’s previous alignment with a stronger 

children’s rights orientation to child protection and out-of-home care. This shift has taken 

place despite evidence suggesting that Victoria’s politicians, responsible government 

department, and non-government child and family welfare sector organisations and 

stakeholders were all supportive of PCOs when they were originally conceived in the 1980s 
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and saw them as an innovative and important response to vulnerable children and their 

families.  

The Victorian Government’s recent shift in child welfare orientation therefore reflects a 

change in the predominant values and beliefs relating to child and family welfare held by 

politicians and DHHS but which, importantly, is not shared by the wider sector. This 

indicates a lack of broad prior consultation and subsequent engagement with Victoria’s non-

government child and family welfare and legal sector in regard to the 2014 permanency 

amendments. The changes to the permanency hierarchy were made in the absence of an 

evidence base, with a lack of attention to children’s rights and the need for more nuanced 

responses to vulnerable children. It is also clear that the 2014 permanency amendments 

were introduced without the resources needed to address the long-standing workforce, 

service provision, and permanent carer support barriers to the timely implementation of 

PCOs, which have been repeatedly highlighted through numerous government-

commissioned inquiries and reviews since PCOs were operationalised in 1992. 

Viewed in terms of Fox Harding’s (1997) typology of ideological perspectives in Western 

child welfare, the findings from this study highlight that the change to Victoria’s 

permanency hierarchy has significant implications for policy, practice and research in 

Victoria. Although the Victorian Government has maintained that it does not intend to 

increase the number of adoptions from out-of-home care, a jurisdiction’s hierarchy of 

preferred permanency placement options is intended to drive policy and practice, and 

ultimately influence the way in which the system responds to vulnerable children in out-of-

home care. The change in the permanency hierarchy has been made purposefully. The 

positioning of adoption in the permanency hierarchy serves as a litmus test for a 

government’s preparedness for intervention in its approach to child protection – the higher 

the positioning of adoption, the higher the levels of risk aversion and intervention, and the 

more closely the government’s approach aligns with a state paternalism and child protection 

orientation (Fox Harding, 1997). Over time, the implications of this change may seriously 

influence the way in which children and families are responded to. The change in the 

permanency hierarchy is likely to also drive change in both child protection practice and 

resource allocations. This is also likely to critically influence decision-making about the kind 

of permanent care arrangements provided to children in future. 

There has never been a more important juncture in the history of child welfare in Victoria. 

The Victorian Government faces a choice: to re-focus on operationalising all of a child’s 

rights in its child protection and out-of-home care system; or to continue to allow the 

erosion – or, indeed, actively pursue the undoing – of the policy, legislative and practice 

approach supporting preservation of a child’s legal and social family connections, culture 

and identity that was established in the 1980s. Restoration of Victoria’s pre-2014 

permanency hierarchy would go some way toward reinstatement of the previous approach, 

particularly given the Victorian Government was an early leader in its priority use of 

guardianship rather than adoption when PCOs were introduced. Alternatively, this thesis 

has proposed a children’s rights-based permanency planning framework that also integrates 

the recent international evidence relating to permanency outcomes for children in English-
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speaking Western child protection and out-of-home care systems. This framework shifts the 

focus from legal permanence for vulnerable children to relational permanence, consistent 

with the evidence that relational permanence is the most important dimension of 

permanence to children and young people. Grounded in the principles and articles of 

UNCROC, the framework emphasises a child’s rights to continuity of care, continuity of 

connections with their biological family members, continuity of culture and continuity of 

identity, as well as their right to participate and be heard in all proceedings concerning their 

care arrangements in the context of statutory child protection intervention. The proposed 

framework focuses practice in relation to a vulnerable child assessed as requiring alternative 

care on identifying suitable kinship carers as a matter of priority. It also highlights the 

enduring fitness for purpose of the PCO in supporting the continuity of such a placement 

into the longer-term, as may be necessary for a child unable to be returned to their parents’ 

care. 
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POSTSCRIPT 

 

Since this thesis was written, the final report from the House of Representatives Standing 

Committee on Social Policy and Legal Affairs’ Inquiry into Local Adoption was publicly 

released. The report, entitled Breaking barriers: A national adoption framework for 

Australian children (Standing Committee, 2018), provides a timely reminder of the highly 

ideological, controversial and political nature of the Commonwealth Government’s policy to 

increase the use of adoption in Australia’s state and territory out-of-home care systems. 

Interestingly, the media statement46 that accompanied the report’s release omits any 

reference to the extensive use of PCOs/guardianship orders as the preferred permanency 

order for children unable to be reunified with their parents in most Australian jurisdictions. 

It also selectively ignores any coercive aspects of increasing ‘open adoptions’ in the child 

protection context, which it narrowly interprets as being “very different to the past policies 

of forced or closed adoptions that were shrouded in secrecy.” The main report (Standing 

Committee, 2018, p. xvii) concludes, among other things, that “family preservation and 

cultural considerations are important, but not more important than the safety and wellbeing 

of the child”, and that “legal permanency is key in providing stability and permanency for 

children”. The main report clearly and strongly favours the approach to adoption from out-

of-home care taken by the NSW Government (Standing Committee, 2018, p. 31): 

The Committee … is of the view that New South Wales’ adoption legislation 

contains a number of useful elements that could inform a national law for adoption. A 

national law could be implemented either by conferral of the necessary constitutional 

power on the Commonwealth by the states and territories, or by agreement to and 

enactment of uniform (identical) legislation in all jurisdictions. 

It is important to highlight, however, that the Labor Members of the Inquiry Committee 

prepared a 17-page “Dissenting Report”, which is incorporated at the end of the final report, 

immediately before the appendices. The Dissenting Report states (Standing Committee,  

2018, pp. 103-105) that: 

Labor members of the Committee cannot support the Government members’ report 

… [which is] little more than a means to legitimise and push [the Government’s] 

preconceived ideological agenda.… a policy that would have a detrimental and 

disproportionate impact on First Nations communities, given their children are ten 

times more likely to be in out-of-home care.… 

The Government members’ report not only wilfully ignores the weight of evidence 

from submitters, it also flies in the face of human rights conventions and the 

recommendations of countless inquiries … 

despite placing the disgraceful number of children in out-of-home care at the centre 

of this inquiry, the Government members’ report is utterly silent on the root causes of 

this shameful record and makes no recommendations to remedy the lack of early 

                                                            
46 See the national Inquiry into Local Adoption website (accessed 09 December 2018): 
file:///C:/Users/penny/Downloads/Media11.pdf 

file:///C:/Users/penny/Downloads/Media11.pdf
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intervention and prevention supports that contribute to the massive number of 

children in out-of-home care – particularly First Nations children. 

The Labor Members’ Dissenting Report goes on to detail its objections to the main report. 

These include that the Government members of the Inquiry Committee have unrealistic 

expectations about the impact that increasing adoptions would have on the numbers of 

children in out-of-home care; that Indigenous children have a well-founded right to 

maintenance of their links with kin and culture; that child safety and well-being is supported 

by the maintenance of children’s links with their kin and culture; that previous Apologies for 

the trauma inflicted by policies supporting permanent separation of children from their 

families caution governments to learn from the lessons of history rather than ignore them; 

that the “assertion that ‘legal permanency is key in providing stability and permanency for 

children’ has been rejected by many submitters to the inquiry” (Standing Committee, 2018, 

p. 111); that “there is a dearth of local evidence to support … open adoption as the panacea 

that would allow adopted children to maintain their birth links and relationships” (Standing 

Committee, 2018, p. 112); that there is a clear and urgent need to invest in early 

intervention and support measures to address the root causes of, and so prevent, the 

increasing numbers of children entering and remaining in out-of-home care; that the 

Aboriginal and Torres Strait Islander Child Placement Principle is often overlooked and is not 

adequately incorporated in relevant legislation; and that community-led, rather than 

Government-led, solutions are required that comply with the principles established for 

stability and permanency planning. 

The findings from this PhD research do not support the conclusions and recommendations 

of the Adoption Inquiry Committee’s main report. On the other hand, the findings from this 

research are strongly consistent with the arguments and recommendations of the Labor 

Members’ Dissenting Report, which it is anticipated will be closely considered by the current 

Andrews Victorian Labor Government in the context of cohering Victoria’s permanency and 

adoption policies. 
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