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A New Approach to Corporate Structures Involved in Labour Law 
Breaches 

Helen Anderson* 
 

Employers may sometimes deliberately choose to structure their business operations in a way 
that puts their assets beyond the reach of employee claims. The legally liable company may 
use liquidation to frustrate recovery action by the Fair Work Ombudsman. This article urges 
those engaged in law reform to look beyond the form of these arrangements and instead to 
focus on their substance.  

 

I  Introduction 
The achievement of labour law objectives and the enforcement of existing labour law 
provisions can be frustrated by the fact that employers making decisions and those benefiting 
from them appear to be shielded behind the veil of incorporation when the employer 
corporation ‘strategically’ becomes insolvent.1 This would not be happening unless the 
corporation as the legally responsible party was a separate legal entity, often with limited assets 
from which an affected party can seek a remedy or upon which a court can impose a sanction. 
A key component of these stratagems is that the legally liable corporation, when confronted by 
a regulator such as the Fair Work Ombudsman (FWO) can liquidate, leaving unpaid or 
underpaid employees in its wake.  
This reality has increasingly been recognised. The FWO has said that: ‘It is important that there 
are effective deterrents against directors deliberately avoiding lawful employee entitlements 
through the illegitimate use of corporate structures.’2  Treasury has issued draft legislation to 
address corporate abuse of the Fair Entitlements Guarantee (FEG),3 and the Senate Education 
and Employment References Committee has released a report titled, Corporate Avoidance of 
the Fair Work Act 2009.4  
While this growing recognition is pleasing, it is important to note that provisions which rely 
on form rather than substance to impose liability on third parties have the capacity to encourage 
the design of corporate arrangements and structures to escape that liability. This is exemplified 
by the 2017 passage of the Fair Work Amendment (Protecting Vulnerable Workers) Act 2017 
(Cth) (PVW Act),5 which, in specified circumstances discussed below, imposes liability on 
franchisors and holding companies, rather than imposing it based on the degree of control 
                                                           
* Professor, Melbourne Law School, University of Melbourne. 
1 See P Spender, ‘Blue Asbestos and Golden Eggs: Evaluating Bankruptcy and Class Actions as Just Responses 
to Mass Tort Liability’ (2003) 25 Syd LR 223 at 249–50, and accompanying footnotes. 
2 Fair Work Ombudsman (FWO), Submission — Productivity Commission’s Draft Report on the Workplace 
Relations Framework, Commonwealth of Australia, Melbourne, 2015, at 5. See also Senate Education and 
Employment References Committee, A National Disgrace: The Exploitation of Temporary Work Visa Holders, 
Parliament of Australia, Canberra, March 2016, at [9.108] (National Disgrace).  
3 Corporations Amendment (Strengthening Protections for Employee Entitlements) Bill 2018 (Cth) 
(Strengthening Protections Bill). The exposure draft of this Bill was released for public comment in June 2018. A 
revised Bill progressed to the Senate in November 2018 but was not passed by the time Parliament rose at the end 
of that year. They followed the Australian Government, Reforms to Address Corporate Misuse of the Fair 
Entitlements Guarantee Scheme — Consultation Paper, Canberra, May 2017 (FEG Consultation Paper). 
4 Senate Education and Employment References Committee, Corporate Avoidance of the Fair Work Act 2009, 
Parliament of Australia, Canberra, September 2017 (Senate Corporate Avoidance Report). Its terms of reference 
include labour hire and contracting arrangements that affect workers’ pay and conditions. 
5 Fair Work Amendment (Protecting Vulnerable Workers) Act 2017 (Cth) (PVW Act). 
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exercised by the other entity. This article seeks to shed light on this issue by identifying a 
taxonomy of four categories of arrangements between corporations that are relevant in 
considering the use of corporate structures to the detriment of workers.  
Part II provides the background to the discussion that follows. Part III outlines the new 
taxonomy of multi-corporation arrangements that can be adopted to frustrate employee claims. 
Part IV illustrates the usefulness of the taxonomy by examining the relevant provisions of the 
PVW Act. Part V concludes that an approach that recognises the substance of arrangements, 
rather than only taking into account their form, is likely to lead to better outcomes for both the 
FWO, employees and franchisees.  
 

II Background 
A corporation is a separate legal entity, with power to make contracts with shareholders, 
creditors and other outsiders.6 Shareholders enjoy a protected existence, where they are 
generally not required to contribute to the unpaid debts of the corporation ‘more than the 
amount (if any) unpaid on the shares’.7 This encourages wide and diverse investment, including 
in risky and innovative ventures,8 which may be beneficial to the economy as a whole, by 
creating products and employment. There is no requirement that corporations commence with, 
or continue to hold, any capital beyond a token $1. In consequence, the corporate form can be 
used to take business risks, often funded by debt. These risks expose creditors to the possibility 
of loss but allow the shareholders to benefit if the entrepreneurial gamble pays off.9 In other 
words, some losses to creditors are the price paid for the benefits that corporations bring to all 
of us.  
Corporations may be incorporated to shield their owners and managers — sometimes just a 
single person or a small number of people — from the liabilities of the business they want to 
conduct. It is not illegal, either for the corporation or its directors, for the corporation to fail 
owing money. The process of corporate failure, followed by liquidation, can clear inefficient 
businesses from the market place. Nonetheless, the potential to walk away from their business’s 
debt, with their personal assets safely partitioned,10 can provide temptation to business people 
not only to take excessive risks but also to cause a corporation to collapse intentionally.11 
Employees can find themselves the collateral damage or the intended targets of corporate 
arrangements that allow the employer corporation to enter insolvent liquidation, unable to pay 
them.  
Where the corporation’s controllers deliberately bring about the corporation’s collapse, their 
behaviour becomes illegal, and they may be liable under a variety of provisions in the 
Corporations Act 2001 (Cth). For example, directors and officers are subject to extensive 
duties,12 enforceable as civil penalty provisions by Australian Securities and Investments 

                                                           
6 Salomon v A Salomon & Co Ltd [1897] AC 22; [1895–99] All ER Rep 33; [1896] UKHL 1; Corporations Act 
2001 (Cth) (Corporations Act) ss 119, 124. 
7 Corporations Act s 516. 
8 F H Easterbrook and D R Fischel, The Economic Structure of Corporate Law, Harvard University Press, 
Cambridge, 1991, pp 41–2. 
9 Ibid, at pp 49–50. 
10 H Hansmann and R Kraakman, ‘The Essential Role of Organizational Law’ (2000) 110 Yale LJ 387 at 393–4.  
11 See, eg, Fair Work Ombudsman v Konsulteq Pty Ltd [2015] FCCA 182 (30 January 2015), as amended 9 March 
2016 with revised orders, where the director incorporated two companies as ‘alter egos’ ‘as a shield for his own 
conduct’: at [33]. The director was ordered, pursuant to Order 9, to pay the penalties imposed upon the two 
companies in the event that they defaulted within the time period specified for them to pay. 
12 Corporations Act Part 2D.1. 
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Commission (ASIC) or by the corporation or its liquidator.13 Criminal equivalents exist for 
some of these duties to capture dishonest or reckless conduct.14 However, because of the 
general tendency of ASIC to under-enforce in relation to ‘strategic insolvency’15 and of courts 
not to second-guess business decisions,16 directors in many instances may breach these duties 
with no consequences, leaving creditors and others exposed to more risk than they should be. 
Not all abuse of corporate structures, including strategic insolvency, is aimed at the exploitation 
of workers. Likewise, not all exploitation of workers is an abuse of the corporate form. This 
article addresses the intersection: those corporate structures which were either deliberately 
created to facilitate worker exploitation or have been used for that purpose. These structures 
could be based on share ownership, effective control, economic coercion or mutually beneficial 
contractual arrangements. In this sense, the expression ‘abuse of the corporate form’ is used in 
its broadest form. Corporations are useful vehicles for wrongdoing because their owners and 
controllers are distanced from personal liability for the corporation’s debts, in a way that 
individuals faced with personal liability and possible bankruptcy are not. However, the article’s 
central message is that it is the wrongdoing itself that needs to be addressed. Legislation that 
simply targets a certain corporate structure, such as a franchise or holding company/subsidiary 
status, risks missing exploitation of workers facilitated by corporations through other 
arrangements and may encourage avoidance behaviour.  
ASIC’s reluctance to become involved in employee losses caused by insolvency17 puts 
enforcement and recovery on behalf of employees back in the hands of the FWO, which is keen 
to send the message that directors and others cannot shelter behind corporation structures.18 
One of the most significant problems facing employees of corporations is underpayment or 
non-payment of their entitlements. These involve contraventions of modern awards and 
enterprise agreements, which are civil remedy breaches under the Fair Work Act 2009 (Cth) 
(FW Act).19 The consequences of these contraventions include injunctions,20 compensation21 
and pecuniary penalties,22 for the corporation in breach but also accessories such as directors 
and corporation officers.23 This dual liability of both corporation and decision-maker might 
appear to defeat the distance between the employer as a corporation and the decision-maker as 
an individual. However, this approach is only partly successful, for two reasons.  
The first is that individuals found to be accessories to the corporation’s breach of FW Act civil 
remedy provisions are subject to a maximum penalty of only one-fifth of that imposed on the 
corporation.24 This leads to a current maximum penalty of $12,600 per breach.25 The second 

                                                           
13 Ibid, Part 9.4B. 
14 Ibid, s 184. There are also both civil penalty and criminal breaches of the duty on directors to prevent insolvent 
trading: ss 588G(2)–(3) respectively. 
15 Spender, above n 1.  
16 Corporations Act s 180(2). This longstanding approach was recently confirmed in RBC Investor Services 
Australia Nominees Pty Ltd v Brickworks Ltd (2017) 348 ALR 605; [2017] FCA 756 at [42]. 
17 See Australian Securities and Investments Commission (ASIC), Liquidation: A Guide for Employees, 
Information Sheet No 46, Canberra, 13 December 2010. 
18 N James, FWO, Directors Exposed as We Lift the Corporate Veil, Media Release, 23 June 2016.  
19 Fair Work Act 2009 (Cth) (FW Act) ss 45, 50. 
20 Ibid, s 545(2)(a). 
21 Ibid, s 545(2)(b). 
22 Ibid, s 546. 
23 Ibid, s 550. 
24 Ibid, s 546(2). This section sets the penalty for the individual accessory and then limits the amount for corporate 
accessories to a maximum of five times that of the individual. There is nothing about this 1:5 ratio that prevents 
the legislature from setting the same very high penalty for both individuals and companies.  
25 This figure rose from $10,800 on 1 July 2017. 
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is that until recently,26 the FWO has been unwilling to seek a compensation remedy from the 
accessory despite it clearly being available under s 545.27 This means it can be viewed as an 
acceptable ‘cost of doing business’ for the director to incur a reasonably modest penalty as an 
accessory28 and to liquidate the corporation to shed both the corporation’s liability for any 
penalty as well as possibly hundreds of thousands of dollars in unpaid entitlements.29 This 
suggests that the penalties against individuals as corporate decision makers must be 
increased.30  
However, even if penalties imposed on individuals are increased,31 and even if these penalties 
are paid to the employees adversely affected by the breach,32 the penalised directors may thwart 
the order by divesting themselves of their assets. This is particularly likely to occur where the 
liquidation of the corporation was a deliberate ploy to avoid payment of entitlements. To 
effectively deter the abuse of the corporate form to defeat employee entitlements and to recover 
compensation for the sake of the employee victims, a superior strategy might be to develop 
mechanisms against the legal persons who have benefitted from the conduct.  
Hardy summarises the common justifications for extending liability to third-party entities.33 
They are, first, that the third party has caused the behaviour which contravenes the workplace 
laws through their involvement in the contravening conduct; second, that the third party has 
both the power to prevent the contravention and can spread the loss caused by liability; third, 
that the third party has benefitted from the contravention; and finally, that liability invites moral 
sanction on the third party.  
As noted above, accessory liability is available against both individuals and corporations that 
are ‘knowingly involved’ in breaches of both the FW Act and the Corporations Act.34 In 
addition, there are common law and equitable actions available, mainly involving fraud.35 

                                                           
26 Fair Work Ombudsman v Step Ahead Securities Pty Ltd [2016] FCCA 1482 (17 June 2016) at [45]–[80]. See 
also H Anderson and J Howe, ‘Making Sense of the Compensation Remedy in Cases of Accessorial Liability 
under the Fair Work Act’ (2012) 36 MULR 335. 
27 FW Act s 545. 
28 See, eg, Fair Work Ombudsman v Song [2016] FCCA 2827 (20 October 2016). See also Fair Work Ombudsman 
v Haider Pty Ltd [2015] FCCA 2113 (30 July 2015) (Haider Pty Ltd), where the director was penalised for being 
an accessory to the company’s contravention of the Act. The court stated that the breach would have been ‘much 
more serious’ for the respondent company, against which proceedings had to be stayed due to its liquidation: at 
[16]. 
29 See, eg, Fair Work Ombudsman v Aussie Junk Pty Ltd (in liq) [2011] FMCA 391 (31 May 2011). 
30 Senate Education and Employment References Committee, Senate Corporate Avoidance Report, above n 4, 
recommended that penalties for the offender company need to be increased for underpayments (at [6.71]) and 
sham contracting (at [7.40]), but did not address the penalties of accessories. 
31 The PVW Act has created a new category of serious contraventions with double or triple penalties for various 
breaches, including record keeping and payslip breaches. Accessories may also be caught by these provisions: see 
FW Act s 550(1), inserted by PVW Act s 557A(5A). 
32 FW Act s 546(3)(c). 
33 T Hardy, ‘Who Should Be Held Liable for Workplace Contraventions and on What Basis?’ (2016) 29 AJLL 78 
at 101. See also G Davidov, ‘Indirect Employment: Should Lead Companies Be Liable?’ (2015) 37 Comp Lab L 
& Pol’y J 5 at 18–29. Davidov also added ‘citizenship’ as a justification, ‘in the broad sense of having rights 
because of being part of a community’: at 29–31. He also countered arguments that third-party liability was 
inefficient: at 31–2. 
34 This is detailed below in Part IV. 
35 Eg, the longstanding ‘sham/façade’ principle that allows the corporate veil to be pierced where the corporate 
form has been used to perpetrate a fraud (Re Darby; Ex parte Brougham [1911] 1 KB 95) or for the sole purpose 
of avoiding an existing legal obligation (Gilford Motor Co Ltd v Horne [1933] Ch 935; Jones v Lipman [1962] 1 
All ER 442). For the liability of accessories to breaches of fiduciary duty for knowing receipt and knowing 
assistance, see Barnes v Addy (1874) LR 9 Ch App 244 at 251–2. This principle was adopted by the High Court 
of Australia in Farah Constructions Pty Ltd v Say-Dee Pty Ltd (2007) 230 CLR 89; 236 ALR 209; [2007] HCA 
22 at [111]. 
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There is also the capacity for ‘shadow director’ liability36 where one corporation is accustomed 
to act in accordance with the instructions or wishes of another individual or corporation. This 
enlivens a wide range of director liability provisions in both corporate and taxation law. Yet 
despite the longstanding availability of these avenues for bringing action, the government 
remains troubled by ‘sharp corporate practice’ and is legislating against it. However, to devise 
mechanisms to impose liability on third-party entities most effectively, one must understand 
the types of arrangements that can be utilised improperly to separate the knowing corporate 
beneficiary from the employer corporation. The next section introduces a taxonomy of four 
categories of multi-corporation arrangements that can be used to thwart employee claims. In 
each case, it is the incapacity of the employer corporation to pay its employees and its potential 
‘strategic insolvency’ that strengthens the justification for extending liability to the third party. 
 

III Multi-Corporation Arrangements 
This Part outlines deliberate corporate structuring arrangements which can be used as a way of 
facilitating the avoidance of labour law obligations by the employer corporation, for the benefit 
of the other corporation (‘knowing beneficiary corporation’). Before going further, it is vital to 
stress that arranging business affairs across a series or group of corporations is neither 
problematic per se, nor illegal, and it is likely that the majority of such arrangements are for 
legitimate purposes. For this reason, imposing liability on a corporation which benefits from 
the exploitation of workers by the employer but which is not a party to the employment contract 
is limited, as described below. Holders of fully paid shares are not obliged to contribute to the 
debts of the corporation.37 With the few exceptions set out in this article, such as holding 
company liability for insolvent trading by its subsidiary,38 holding and related corporations 
within corporate groups are afforded the same protection as shareholders that other 
shareholders receive, regardless of the reasons for adopting that structure. Generally speaking, 
those in contractual relationships with an employer corporation have no obligation to return 
any gains made from the deliberate exploitation of the employees by the employer.39  
Nonetheless, in order to guide law reform to capture the ‘the illegitimate use of corporate 
structures’40 that concern the FWO, it is necessary to understand what those structures are and 
how they can be used to the detriment of employees. This Part outlines and labels four 
categories of corporate arrangements. While each type of arrangement can be used legitimately 
and with no intention of adversely affecting employees, each can also be entered into with the 
intention of avoiding payment of employees’ entitlements.41 Two of the four categories of 
corporation arrangements are based on ownership and two are based on involvement, often via 
contractual arrangements. They are, first, ‘dominating ownership’ where one corporation is a 
holding company because it owns the majority or all of the shares in another corporation; 
second, ‘effective control ownership’, where one corporation controls another even though 
there is not a majority ownership of shares; third, ‘dominating involvement’, including where 
                                                           
36 Corporations Act s 9 (definition of ‘director’). See Companies and Securities Advisory Committee, Corporate 
Groups, Final Report, Australian Government, Canberra, May 2000, at [2.145]–[2.147]; H Anderson, ‘Piercing 
the Veil on Corporate Groups in Australia: The Case for Reform’ (2009) 33 MULR 333 at 362–4. 
37 Corporations Act s 516. 
38 Ibid s 588V. 
39 Note the exceptions at above n 37, and accompanying footnotes. 
40 See FWO, Submission, above n 2, at 5. 
41 See H Collins, ‘Ascription of Legal Responsibility to Groups in Complex Patterns of Economic Integration’ 
(1990) 53 MLR 731. He labels some of the multi-company arrangements described in this article as ‘complex 
economic organisations’ (at 732), which are ‘bound together by ties of ownership, contract and authority [which] 
may in reality comprise some form of team effort, which would easily be integrated within one capital unit, and 
may therefore be analysed from the point of view of institutional economics as quasi-firms’: at 734. 
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one corporation has a contract with another corporation under which the first corporation has 
no option but to submit to the onerous dictates of the other, exemplified by some franchising 
arrangements; and fourth, ‘symbiotic involvement’, where the arrangements, contractual or 
otherwise, between the parties are in the financial interests of both and their aim is to separate 
the party with substantial assets from the legal consequences of the assetless other party’s 
treatment of employees. A prominent example of this is illegal phoenix activity via the use of 
successor corporations, a strategy that is also found in franchising.42 
 

Holding companies 
The vast majority of large businesses are conducted within corporate groups comprising 
holding companies and their subsidiaries. As noted above, there is nothing intrinsically 
improper about conducting business in this way, and a group structure provides many benefits 
for the enterprise as a whole as the Corporations and Securities Advisory Committee (CASAC) 
recognised in 2000.43 However, CASAC also openly acknowledged the detriment likely to be 
suffered by the creditors of subsidiaries, noting the ‘lowering [of] the risk of legal liability by 
confining high liability risks, including environmental and consumer liability, to particular 
group companies, with a view to isolating the remaining groups assets from this potential 
liability’.44 Subsidiaries, set up to accumulate company group debts and then be placed into 
liquidation, are the concern in the present context. The following discussion defines holding 
companies and subsidiaries, then explains some of the techniques used to separate the holding 
company as the ‘knowing beneficiary corporation’ from the liabilities of its subsidiary, the 
employer corporation. 
While s 46 of Corporations Act, does not use the word ‘holding company’,45 it provides for a 
corporation to be a subsidiary if, in essence, the holding company can control who makes up 
the subsidiary’s board of directors. This allows the holding company to dictate the subsidiary’s 
actions by putting its candidates in charge of the subsidiary, whether it chooses to do so in 
practice or not. The section specifies that control of the board’s composition can be achieved 
in one of three ways: by holding more than one half of the corporation’s voting share capital, 
as boards can generally be elected by such a vote;46 by controlling more than half the votes; or 
by controlling the composition of the board.47 Because of the substantial overlap between the 
tests, generally all three tests would be satisfied.  
Control here must be legally enforceable, such that the holding company could force the 
appointment of the directors of the subsidiary through legal action if necessary. It is not enough 
to have effective non-majority control.48 Nonetheless, for s 46 to be satisfied and subsidiary 
status to be imposed, there is no need for the holding company to actually dictate how the 

                                                           
42 Illegal phoenixing is an issue amongst franchisors, to the detriment of franchisees and their employees. 
Phoenixing by franchisors is a form of phoenixing that is not commonly recognised. 
43 Companies and Securities Advisory Committee, above n 36, at [1.8]. 
44 Ibid. See also Templeman LJ in Re Southard & Co Ltd [1979] 3 All ER 556 at 565 
45 However, see Corporations Act s 9 (definition of ‘holding company’): ‘“holding company”, in relation to a 
body corporate, means a body corporate of which the first body corporate is a subsidiary.’ 
46 Ibid, s 201G. This is a ‘replaceable rule’ and it is possible for the company’s shareholders to vote to replace the 
rule with one that provides for a different percentage: s 136(2). 
47 Ibid, s 46. 
48 Mount Edon Gold Mines (Aust) Ltd v Burmine Ltd (1994) 11 WAR 291. 
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subsidiary behaves. Its directors, while appointed through the votes of the holding company, 
may make entirely independent decisions.49 
There is often a degree of economic integration between a holding company and its 
subsidiaries, which may encourage a holding company to conduct ‘its’ dangerous and risky 
activities through one or more subsidiaries financed by minimal capital and a large amount of 
debt.50 The debt finance is often secured, allowing the holding company to recover secured 
assets in priority to the employees, taxation authorities and other unsecured creditors of the 
insolvent subsidiary.51 The holding company may improperly move assets or liabilities 
between group corporations or permit them to operate at a loss until the time arrives to place 
them into liquidation.52 The subsidiary may be required to pay excessive dividends or engage 
in transfer pricing practices.53  
It might be thought that imposing liability on the directors and officers of the employer entity 
is sufficient to enable recovery and deter wrongdoing, whether or not that employer company 
is a subsidiary. However, there is a special liability rule for the directors of wholly owned 
subsidiaries, which occurs where one company holds all the shares of a second company. It is 
permissible for the directors of that subsidiary to act in the best interests of the holding 
company, rather than the best interests of the subsidiary.54 In consequence, actions by the 
subsidiary in the best interests of the holding company that leave the subsidiary fundamentally 
weakened but not insolvent will not amount to a breach of directors’ duties by the subsidiary’s 
directors. Conditions apply: the subsidiary’s constitution must permit it and the subsidiary 
cannot be insolvent or become insolvent as a result of the action. However, these are easy to 
contrive where there is total control of the subsidiary by the holding company. Insolvency can 
follow later. This is arguably an abuse of the corporate form. In addition, the holding 
company’s directors owe no duties to the subsidiary company, whether wholly owned or 
otherwise.  
As a shareholder of the subsidiary, the holding company can act as any normal self-interested 
shareholder may. The limited exception here is the liability of the holding company for the 
insolvent trading of the subsidiary.55 However, this liability depends upon a liquidator proving 
both that at the time the debt was incurred, there were reasonable grounds to suspect that the 
subsidiary was insolvent, and that the holding company or its directors were aware of those 
grounds, ‘having regard to the nature and extent of the corporation's control over the company's 
affairs and to any other relevant circumstances’.56 Only liquidators, not ASIC, may bring this 
civil claim.57  
Labour hire companies58 may or may not be linked to the ‘knowing beneficiary corporation’ 
through shareholding, including controlling shareholding, and there are many legitimate and 

                                                           
49 Contrast this with the functional approach to identifying the employer within groups discussed by S Deakin, 
‘The Changing Concept of the “Employer” in Labour Law’ (2001) 30 ILJ 72 at 79, where a centralised 
management exercises control over the employees.  
50 See also J Dickfos, ‘Enterprise Liability for Corporate Groups: A More Efficient Outcome for Creditors’ (2011) 
25 Aust Jnl of Corp Law 242 at 246–52, and accompanying footnotes.  
51 Corporations Act Part 5.6 Div 6 sub-div C. See also s 556(1). 
52 A Nolan, ‘The Position of Unsecured Creditors of Corporate Groups: Towards a Group Responsibility Solution 
Which Gives Fairness and Equity a Role’ (1993) 11 C & SLJ 461 at 485. 
53 This involves actions such as the overpricing of intracompany sales, and the underpricing of purchases.  
54 Corporations Act s 187. 
55 Ibid, s 588V. 
56 Ibid, s 588V(1)(d)(ii). 
57 Ibid, s 588W. 
58 See also Industrial Relations Victoria, Victorian Inquiry into the Labour Hire Industry and Insecure Work, Final 
Report, Victorian Government, Melbourne, 2016, Part I; Senate Education and Employment References 
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economically sound reasons for businesses to source their workforces through external labour 
hire companies.59 However, labour hire arrangements within corporate groups can be 
particularly problematic where the group is run as a single enterprise with distinct functions 
quarantined within separate corporations.60 The worker may be required to work for the 
assetless labour hire subsidiary, which has a labour supply contract with another entity in the 
group. The labour hire entity then liquidates without paying outstanding entitlements,61 tax 
obligations or superannuation. The employees may find themselves without work or being 
offered work with the group’s new labour hire company. The taxpayer is the loser through the 
cost of the government making payments under the FEG and the unrecovered taxes such as 
Pay As You Go (Withholding) (PAYG(W)) and payroll tax.  
 

Controlling and controlled entities 
It is not necessary for a corporation to hold the majority of shares in another corporation in 
order to exercise effective control over it and to perpetrate the types of improper actions 
described above. While a 49% shareholder can be outvoted on board appointments by the 51% 
shareholder, it is possible for a shareholding of 20% in a large public corporation to wield 
significant power and influence.62 This generally occurs where the remaining shares are held 
very widely in small parcels by shareholders who are not sufficiently interested in the affairs 
of the corporation to offer up alternative board candidates or, in some cases, even to exercise 
their voting rights.63  
The Corporations Act recognises that entities other than holding companies may have the 
capacity to exercise effective control and make decisions. In the present context, the concern 
is that the controlling entity can require the controlled entity to engage in wrongdoing, such as 
uncommercial transfers of assets to the controlling entity that leave the controlled entity unable 
to pay its employees as it should. This is arguably an abuse of the corporate form. Section 
50AA of the Act provides that ‘an entity controls a second entity if the first entity has the 
capacity to determine the outcome of decisions about the second entity’s financial and 
operating policies.’ In making this assessment about capacity, s 50AA(2) provides that  

(a) the practical influence the first entity can exert (rather than the rights it can enforce) 
is the issue to be considered; and 

                                                           
Committee, Senate Corporate Avoidance Report, above n 4, chap 5; R Johnstone and A Stewart, ‘Swimming 
against the Tide? Australian Labor Regulation and the Fissured Workplace’ (2015) 37 Comp Lab L & Pol’y J 55 
at 61. 
59 See Building Workers’ Industrial Union of Australia v Odco Pty Ltd (1991) 29 FCR 104; (1991) 99 ALR 735; 
[1991] FCA 96. See also Kool v Adecco Industrial Pty Ltd [2016] FWC 925 (17 February 2016) at [45]–[46], 
cited in Industrial Relations Victoria, above n 58, at 61–2; R Johnstone et al, Beyond Employment: The Legal 
Regulation of Work Relationships, Federation Press, Sydney, 2012, p 60. 
60 An example of a labour hire arrangement within a corporate group to break the power of a trade union is 
Maritime Union of Australia v Patrick Stevedores No 1 Pty Ltd (1998) 77 FCR 456; 153 ALR 602; [1998] FCA 
378; Patrick Stevedores Operations No 2 Pty Ltd v Maritime Union of Australia (1998) 195 CLR 1; 153 ALR 
643; [1998] HCA 30 (appeal decision). 
61 See, eg, Fair Work Ombudsman v Ramsey Food Processing Pty Ltd (2011) 198 FCR 174; 214 IR 306; [2011] 
FCA 1176 at [78]: ‘the separate employing company is completely reliant upon a company to which it purportedly 
supplies labour; it has no assets and no management structure of its own; and it exists only as a corporate shell to 
protect another company, which does have assets, from liability to employees’.  
62 The percentage of ownership required to activate the protective takeover provisions of the Corporations Act is 
20%: Corporations Act s 606. 
63 Provided the required quorum for the meeting is present, the votes of a relatively small percentage of 
shareholders can pass important resolutions, including the election of directors. Ibid, s 249T sets the default 
quorum at 2. This is a replaceable rule. 
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(b) any practice or pattern of behaviour affecting the second entity's financial or 
operating policies is to be taken into account (even if it involves a breach of an 
agreement or a breach of trust).64 

Status as controlled and controlling entity is relevant for consolidated accounting65 and for 
Chapter 2E of the Corporations Act which deals with related party transactions, but there are 
currently no provisions imposing liability on controlling entities for wrongdoing or defaults of 
controlled entities. As in the case of holding companies and subsidiaries, there is no intrinsic 
abuse of the corporate form in a structure involving controlling and controlled entities. What 
does amount to abuse is the deliberate usage of this structure to distance the employees of the 
controlled entity, which may become ‘strategically insolvent’ once payment is due, from the 
wealth of the controlling entity. A further point, developed in Part IV below, is that this type 
of structure may also be adopted deliberately to sidestep liability as a holding company, for 
example, for the insolvent trading of its subsidiary.66  
 

Dominating involvement 
The category labelled here as ‘dominating involvement’ seeks to capture those arrangements 
where the stronger party imposes conditions upon the weaker party on a ‘take it or leave it’ 
basis. The ‘knowing beneficiary corporation’ might be a franchisor imposing contractual 
obligations or administrative arrangements upon a franchisee which obliges it in practice to 
treat its workers in a certain improper way, although of course no such obligation is explicitly 
stated.67 The franchisee’s business may simply be unprofitable and unsustainable unless 
workers are underpaid.68 Except in the case of company-owned franchise units, there is no 
privity of contract between the franchisee’s employees and the franchisor, and the separate 
legal entity of the employer corporation that mistreats the employees quarantines the 
benefitting franchisor from the legal consequences of the exploitation.  
To make matters worse, the employee victims may be temporary visa holders69 or international 
students,70 not aware of their rights or fearing losing their job or having their visas revoked if 
they complain. This is not exclusively an issue for employees of franchises, but the vulnerable 
status of the workers exacerbates the difficulties experienced by franchise employees generally. 
                                                           
64 Ibid, s 50AA(2). 
65 Australian Accounting Standards Board, Consolidated Accounts, Accounting Standard AASB No 1024, 
Australian Government, May 1992. 
66 Corporations Act s 588V(1)(d). 
67 See D Weil, The Fissured Workplace: Why Work Became So Bad for So Many and What Can Be Done to 
Improve It, Harvard University Press, Cambridge, 2014, pp 126–7, 140–2. See also Hardy, above n 33, at 81, for 
the common features that characterise the industries where this occurs: ‘intense price pressures, a concentration 
of market power in a limited number of lead firms and small and geographically dispersed employers, including 
labour hire providers and franchisees; ... a large proportion of vulnerable workers, including many temporary 
foreign workers, and relatively low levels of unionisation’. 
68 See, eg, the allegation by Caltex service station franchisees that store owners were angry with Caltex, which  

should be held accountable for a franchisee system that they claim encourages wage fraud. In March, 70 Caltex store owners, 
workers and their family members marched through the Sydney’s business district chanting and brandishing placards denouncing 
management and accusing the company of running a franchise model that is unprofitable. 

See M Christodoulou, ‘Caltex Announces $20m Compensation Fund but Admits No Liability for Underpaid 
Workers’, Sydney Morning Herald, 1 May 2017, at <http://www.smh.com.au/business/retail/caltex-announces-
20m-compensation-fund-but-admits-no-liability-for-underpaid-workers-20170430-gvw1ic.html> (accessed 16 
April 2019). 
69 See also Senate Education and Employment References Committee, National Disgrace, above n 2, Part IV; 
Senate Education and Employment References Committee, Senate Corporate Avoidance Report, above n 4, at 
[6.26]–[6.34]. 
70 Senate Education and Employment References Committee, Senate Corporate Avoidance Report, above n 4, at 
[6.35]–[6.39]. 
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This is not to suggest that all franchises drive franchisees to impose harsh wage conditions on 
their employees, and the existence of actions by the FWO against noncompliant franchisees 
does not necessarily confirm any adverse dominating involvement of the franchisor. 71 While 
exploitation is through contract, what amounts to abuse of the corporate form here, in the 
broadest sense of the expression, occurs where the franchisor knowingly exploits both the 
franchisee as a separate corporation and through it, its employees.  
Another form of dominating involvement involving worker exploitation comes where an 
‘employer’ corporation requires a worker to perform services for it as an independent 
contractor where the true nature of the work and surrounding circumstances dictate that this 
should be a contract of employment.72 Either the worker takes this offer or they must look for 
work elsewhere.73 These demands may occur at the start of the relationship or they may come 
after a period of genuine employment. The exploiting corporation may require its worker to 
obtain an Australian Business Number (ABN) as an individual or to incorporate a corporation. 
The Australian Taxation Office (ATO) is unable to deny an ABN to a corporation whereas it 
may do so to an individual. The worker’s corporation then enters into a labour supply contract 
with the exploiting corporation. An effect, and likely the purpose, of treating the worker in this 
way is to undermine FW Act entitlements and protections, to the advantage of the ‘knowing 
beneficiary corporation’. The worker may be paid under the hire arrangements but not at the 
award rates and under the conditions to which they would otherwise be properly entitled. This 
is an example of the use of corporations and contractual arrangements that do not necessarily 
involve the insolvency of the employer corporation as the catalyst for exploiting the worker.  
A variant on the external labour hire scenario is where the ‘true employer’ ‘knowing 
beneficiary corporation’ creates the sham labour hire entity itself and obtains the benefit of the 
labour of the labour hire entity’s employees via its contractual arrangements with that employer 
entity. An example was Fair Work Ombudsman v Grouped Property Services Pty Ltd74 which 
Katzmann J described as ‘a case about the shameless exploitation of a vulnerable workforce 
and inept attempts to avoid its legal consequences’.75 It involved 51 employees and over 580 
contraventions.76 National Contractors Pty Ltd (National Contractors), the labour hire entity, 
was registered at the same address as Grouped Property Services, the ‘knowing beneficiary 
corporation’. National Contractors employed staff through a mixture of employment contracts, 
independent contractor arrangements and cash in hand payments below the award rate,77 then 
supplied those workers to Grouped Property Services. While it was labour hire contracts that 
underpinned these arrangements, the abuse of the corporate form here was the deliberate 

                                                           
71 Cases against 7-Eleven franchisees brought by the FWO include: Fair Work Ombudsman v Amritsaria Four 
Pty Ltd [2016] FCCA 968 (29 April 2016); Fair Work Ombudsman v JS Top Pty Ltd [2017] FCCA 1689 (21 July 
2017); Fair Work Ombudsman v Viplus Pty Ltd [2017] FCCA 1669 (20 July 2017); Fair Work Ombudsman v Mai 
Pty Ltd [2016] FCCA 1481 (17 June 2016); Fair Work Ombudsman v Hiyi Pty Ltd [2016] FCCA 1634 (1 July 
2016); Haider Pty Ltd, above n 28. 
72 See generally Industrial Relations Victoria, above n 58; Senate Education and Employment References 
Committee, Senate Corporate Avoidance Report, above n 4, chaps 7–8. 
73 See Klooger v Foodora Australia Pty Ltd [2018] FWC 6836 (16 November 2018). This was a Fair Work 
Commission decision that a Foodora delivery rider was unfairly dismissed, even though he had signed an 
‘independent contractor agreement’: at [7]. 
74 (2016) 152 ALD 209; [2016] FCA 1034 (Grouped Property Services). 
75 Ibid, at [1]. 
76 Demonstrating his concern with the seriousness of the case before him, Katzmann J referred the matter to ASIC 
and the Australian Taxation Office (ATO) for their follow up: ibid, at [1142]. Eventually, penalties totalling 
$447,330 and compensation of $233,000 were ordered against the company and its directors. Fair Work 
Ombudsman v Grouped Property Services Pty Ltd (No 2) [2017] FCA 557 (24 May 2017). 
77 Ibid, at [37]–[182]. 
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creation of additional corporate entities, with the intention of sidestepping National 
Contractors’ own legal obligations to workers who might otherwise be their employees. 
 

Symbiotic involvement 
The final category of corporate structures that can be used to exploit workers is labelled here 
as ‘symbiotic involvement’. Its essence is two or more corporations that work together, to their 
mutual benefit, with the objective of ensuring that employees are not treated as they should be. 
It is distinguished from ‘dominating involvement’ by the fact that each corporation is a willing 
participant in the arrangements, and there is no coercion, economic or otherwise. An example 
is a large wealthy corporation with a reputation to protect, outsourcing a task to another 
corporation which then hires the employees who are underpaid and denied other entitlements. 
Both the employer corporation and the ‘knowing beneficiary corporation’ make money from 
the deal, and the ‘knowing beneficiary corporation’ can keep well away from the actions of the 
employer corporation.78 In the event that the FWO takes action against the employer 
corporation, it can be liquidated and its controllers can begin a similar business through another 
corporation. As noted above, the liquidation of a labour hire company in this way can occur 
within a corporate group setting but there is nothing intrinsic in these transactions that requires 
one corporation to own shares in another. A contract between the two corporations leading to 
their mutual profit will suffice. 
An example is the Al Hilfi proceedings,79 involving the underpayment of trolley collectors 
working at Coles supermarkets. Mr Al Hilfi employed workers, contracted to an intermediary 
corporation which in turn had a contract with Coles.80 Had the underpaid workers been 
employed directly by Coles, it could have had an adverse impact on its reputation.81 This is by 
no means an isolated example. The FWO named ‘Myer, 7-Eleven, Cadbury, Mars and Coles 
[which] had all recently been associated with the controversy of exploited workers in the media, 
even though none was the direct employer of the workers.’ 82 Another example is the chicken 
supplier Baiada Group, whose activities were considered by the FWO in 2015.83 It had verbal 
chicken-processing arrangements with six principal contracting corporations, which were paid 
per kilo of poultry processed rather than per hour of work. The principal contractors themselves 
contracted to second-tier contracting corporations, with some contracting down through further 
tiers. Those contractors at the end of the chain employed the actual workers.84 During the 
inquiry, 23 of 39 identified contractors were financially unstable and six principal contractors 
ceased operations.85  

                                                           
78 See Weil, above n 67, at p 167. 
79 The facts are set out at Fair Work Ombudsman v Al Hilfi [2016] FCA 193 (4 March 2016) at [9]–[11]. See also 
Fair Work Ombudsman v Al Hilfi [2015] FCA 313 (2 April 2015). 
80 See also Fair Work Ombudsman v South Jin Pty Ltd [2015] FCA 1456 (18 December 2015), involving other 
trolley collection contractors supplying services to the major supermarket chains. 
81 See further FWO, Background — Status of the Enforceable Undertaking between FWO and Coles 
Supermarkets, at <https://www.fairwork.gov.au/reports/coles-eu-report/background> (accessed 17 April 2019). 
82 FWO, Security Company Fined over $60,000, Media Release, 20 November 2015. The then Fair Work 
Ombudsman, Ms James, commented that ‘as established and profitable enterprises with significant market share, 
the public expects more of them than a response that they are not directly responsible for those workers’.  
83 FWO, A Report on the Fair Work Ombudsman’s Inquiry into the Labour Procurement Arrangements of the 
Baiada Group in New South Wales, Commonwealth of Australia, June 2015 (Baiada Report). See Hardy, above 
n 33, at 84. See also Weil, above n 67, at pp 159–77. 
84 FWO, Baiada Report, above n 83, at 10. 
85 Ibid, at 11. Not all of the contractors in the Baiada case would be classified as symbiotically involved in the 
exploitation of workers to their mutual profit. The FWO report concluded that some contractors who ceased 
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The Baiada example demonstrates how the beneficiary of the workers’ labour was isolated 
from liability for their wages through a complex corporate structure, and how the employees 
were disadvantaged by being employed by financially unviable businesses. As noted earlier, it 
is not illegal for a corporation to fail owing debts. This is the case for the corporation whether 
the company was set up deliberately to fail, or whether it failed due to normal business 
difficulties. However, if legislators seek to find ways to deter multi-corporation arrangements 
that are deliberately contrived to avoid the proper payment of employees, it is important that 
they understand these types of symbiotic involvement. In other words, corporate structures in 
the loosest sense of the expression, achieved through contract, can be utilised in the same way 
that more formal ownership-based structures can be used to deprive employees of what they 
are owed. 
The symbiotic involvement of two companies to their mutual benefit is not only a supply chain 
or outsourcing issue. In Fair Work Ombudsman v Eastern Colour Pty Ltd,86 an employer split 
the working hours of employees between two corporations controlled by the same people for 
the purpose of avoiding the payment of overtime rates, with the first 40 hours at one employer 
and further hours at a second.87 
A further example of symbiotic involvement occurs with illegal phoenix activity. The failed 
corporation, ‘Oldco’, transfers its business, together with any assets it owns, to a willing 
‘Newco’. What makes the transaction problematic is the underpayment by Newco for the 
business’s goodwill and assets, leaving Oldco unable to satisfy the legitimate claims of its 
workers.88 An example is Grouped Property Services,89 where the purported labour hire 
company was the successor corporation to Wash and Go Pty Ltd, RPEP Holdings Pty Ltd and 
Reggio Investments Pty Ltd.90 Another is Fair Work Ombudsman v Humidifresh Industries Pty 
Ltd91 where Burnett FM summed up the issue: 

For directors and shareholders of small enterprises to abandon their obligations in the process of closing 
one company and then, phoenix-like, to rise with the next, continuing what is in essence the same style 
of business, is unacceptable. To allow them to leave in their wake a trail of unpaid wages and benefits 
damages, in the knowledge that there would be no direct recourse, to me seems counterintuitive. It would 
incentivise directors to fail in the fulfilment of a director’s proper obligations in the conduct of enterprises 
under their control, particularly in circumstances such as this where the value of unpaid wages and 
benefits far exceeded the maximum penalty that could be imposed.92 

This Part has shown that the deliberate adoption of a variety of corporate structures, and 
arrangements between corporations, can be used by employers to deprive employees of their 
entitlements, as well as adversely affecting the government through unremitted taxes or 
additional reliance on FEG. This arguably amounts to abuse of corporate structures, as the 

                                                           
operations after the FWO became involved ‘were very quickly replaced with new “price takers”, resulting in 
suppliers of labour being forced into accepting market prices with no power to negotiate a higher price’: at 27. 
86 [2016] FCAFC 187 (22 December 2016). This was an appeal from an earlier judgment (Fair Work Ombudsman 
v Eastern Colour Pty Ltd (No 2) [2014] FCA 55 (11 February 2014) (Eastern Colour Pty Ltd (No 2))) and the 
appeal court ordered a retrial on factual issues. 
87 Eastern Colour Pty Ltd (No 2), above n 86, at [4]. 
88 H Anderson, ‘Phoenix Activity — A Context Not a Crime’ (2015) 27 Aust IJ 35. 
89 See above n 76 and accompanying text. 
90 ‘National Contractors is the last in line of a number of companies established by the Puccis which purportedly 
employed labour supplied to GPS. The evidence points strongly to a practice of “phoenixing”, that is to say 
creating new companies from the ashes of the old, with the object of defeating creditors’: Grouped Property 
Services, above n 74, at [15]. See also Fair Work Ombudsman v Oz Staff Career Services Pty Ltd (No 2) [2016] 
FCCA 2594 (18 October 2016) at [32]; Fair Work Ombudsman v Francis [2011] FMCA 1005 (19 December 
2011) at [31]. 
91 [2012] FMCA 954 (18 September 2012). 
92 Ibid, at [21]. 
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FWO recognised.93 This abuse is not confined to formal arrangements such as being a holding 
company of a subsidiary. The creation of a corporation allows distance between the wrongdoer 
employer and a party with resources. The same distance could be achieved by contractual 
arrangements between individuals; however corporations have the added advantage of being 
able to operate without owning assets and then to be liquidated without financial consequences 
for its shareholders. This contrasts with the complexity of personal bankruptcy, including 
reputational damage and its consequences to subsequent borrowing ability, where individuals 
are held liable for debts. 
As a result, to be effective, laws that seek to deal with wrongdoing via the wrongdoer’s 
corporate structures or the contractual arrangements between corporations must recognise both 
the diversity of arrangements that can be entered into and the capacity for deliberate 
wrongdoers to sidestep narrowly conceived liability provisions.  
 

IV Examples of the Usefulness of the Taxonomy 
The taxonomy is useful because it reminds legislators and those contributing to the policy 
debate that enforcement provisions to focus on corporate form, not on wrongdoing, risk missing 
the miscreant and encouraging avoidance arrangements. 
An example is the PVW Act. One of its aims was to make franchisors and holding companies 
responsible for underpayments by their franchisees or subsidiaries where they knew or ought 
reasonably to have known of the contraventions and failed to take reasonable steps to prevent 
them.94 This legislation therefore addresses abuses of corporate structures described in 
category one and some of those in category three above. In relation to franchises, the new 
responsibilities only apply where franchisors have a significant degree of influence or control 
over their business networks.95 In addition, factors to which the court may have regard in 
imposing liability on either responsible franchisor entities or holding companies include ‘the 
extent to which the person had the ability to influence or control the contravening employer’s 
conduct’.96 It would be unfair to impose liability on holding companies simply because of a 
majority shareholding where there is no actual influence over the activities of the subsidiary. 
To do so would involve a significant extension to current holding company liability and 
potentially disrupt the legitimate corporate arrangements of many large enterprises.  
However, the new legislation says nothing about controlling and controlled entities. By picking 
up ‘holding corporation’ from the Corporations Act,97 the 51% corporate shareholder is caught 
but the 49% shareholder is not.98 By definition, controlling entities under s 50AA — category 
two above — are involved in significant decision making within the controlled entity. This 
omission is likely to encourage those determined to abuse corporate structures towards 
arrangements which do not come within the holding/subsidiary requirements of s 46.99 An 
expansion of liability beyond Corporations Act groups is not unprecedented, with group payroll 
tax liability in New South Wales, for example, extending to groups arising from the common 

                                                           
93 Senate Education and Employment References Committee, National Disgrace, above n 2. 
94 PVW Act s 588B. 
95 Ibid, s 588A. 
96 Ibid, s 558B(4)(b). 
97 Ibid, s 588B(2); Explanatory Memorandum, Fair Work Amendment (Protecting Vulnerable Workers) Bill 2017 
(Cth), Parliament of Australia, at para 63. 
98 In the context of UK legislation dealing with ‘associated employers’ based on the equivalent of holding 
company status in Australia, Collins describes this as ‘an unsatisfactory result [flowing] from the unnecessary 
obsession with patterns of share ownership’: Collins, above n 41, at 740. 
99 Corporations Act s 9. 
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use of employees, of commonly controlled businesses or arising from tracing of interests in 
corporations.100 
The narrow framing of the PVW Act appears to be designed to amplify its signalling benefits. 
It sends a clear message to franchisors and holding companies that they could be the target of 
action by the FWO with quite severe consequences. Nonetheless, the converse of this direct 
signalling is that it obscures the possibility of accessory liability for not only franchisors and 
holding companies, but others who deliberately utilise corporate structures to defeat employee 
claims. 
 
The PVW Act does not suggest that the behaviour of a controlling entity could not be punished 
at all; rather, that it would not be covered by the amending laws. The explanatory memorandum 
to the government’s Bill recognised that the existing accessory liability should cover knowing 
involvement in the contraventions,101 but pointed out that ‘turning a blind eye to contraventions 
is not an option under the new provisions’.102 However, the existing accessory provision 
already refers to being ‘in any way, by act or omission,103 directly or indirectly, knowingly 
concerned in or party to the contravention’.104 A similar provision exists in the Corporations 
Act, and both human and corporate accessories can be penalised where there is the necessary 
involvement in a breach of directors’ duties of the employer corporation.105  
 
Given the protections built into the Protecting Vulnerable Workers liability provision — that 
the liable corporation knew or ought reasonably to have known of the contraventions and failed 
to take reasonable steps to prevent them, and the court’s regard for the extent to which the 
person had the ability to influence or control the contravening employer’s conduct — one 
wonders why it was necessary to say anything about franchisors or holding corporations. The 
section could have operated more broadly because the risk of overreach to outside parties 
would be dealt with through these protections. 
 
Over-reliance on FEG has also prompted the government to seek a means to deter abuse of 
corporate structures that result in non-payment of employees. The FEG consultation paper106 
dealing with corporate misuse of FEG explored options to address ‘sharp corporate practices’, 
such as ‘utilising a corporate structure ... in ways that the employees are employed by an entity 
which does not appropriately provide for their employee entitlements’.107 It sought 
comments108 on the adoption of contribution orders which courts in New Zealand may order.109 
A contribution order requires a solvent group corporation to contribute to the debts of an 
                                                           
100 Payroll Tax Act 2007 (NSW) Part 5 Div 2. 
101 Explanatory Memorandum, Fair Work Amendment (Protecting Vulnerable Workers) Bill 2017 (Cth), 
Parliament of Australia, at para 38. For an example of an accessory action against a head franchisor, see Fair 
Work Ombudsman v Yogurberry World Square Pty Ltd [2016] FCA 1290. 
102 Explanatory Memorandum, Fair Work Amendment (Protecting Vulnerable Workers) Bill 2017 (Cth), 
Parliament of Australia, at para 40. 
103 See, eg, Sutton v A J Thompson Pty Ltd (in liq) (1987) 73 ALR 233; [1987] FCA 248, where an accountant 
was jointly liable under the accessory liability provisions of the Trade Practices Act 1974 (Cth) for remaining 
silent while false statements were made to purchasers of a business. See further J Dietrich, ‘The Liability of 
Accessories under Statute, in Equity, and in Criminal Law: Some Common Problems and (Perhaps) Common 
Solutions’ (2010) 34 MULR 106 at 120, 124–5, and accompanying footnotes. 
104 FW Act s 550(2)(c). 
105 Corporations Act s 79 defines an accessory who may be liable for a breach of directors’ duty under s 181, s 
182 or s 183 of that Act. 
106 FEG Consultation Paper, above n 3, at 1. 
107 Ibid, at 4. 
108 Ibid, at 15–17. 
109 Companies Act 1993 (NZ) s 271(1). 
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insolvent related corporation as part of the latter’s winding up. The FEG consultation paper 
suggested that appropriate criteria for imposing such liability on group corporations should 
include issues of control, benefit, asset transfers within the group and other relevant matters.110  
However, when the exposure draft of the Corporations Amendment (Strengthening Protections 
for Employee Entitlements) Bill 2018 (Cth) (Strengthening Protections Bill) was released, the 
provisions were broader than those suggested by the consultation paper. It allows for 
contribution orders with respect to employee entitlements unpaid in breach of Part 5.8A of the 
Corporations Act, and it includes as a contributing entity both present and former group 
corporations, controlled entities, entities that are consolidated for accounting purposes, entities 
that have represented to the public that they are related, and two entities that ‘are part of a 
collection of entities that functions as a single economic group’.111 It is too early to say whether 
the legislation will be passed, even though there is bipartisan support for FEG protection.  
 

V Conclusion 
Despite there being existing actions to deal with third parties who benefit from an employer 
corporation’s wrongdoing or default, including accessory liability the government saw the need 
to enact the PVW Act in response to major scandals such as 7-Eleven. This appears to 
demonstrate that accessory liability is either insufficient to impose liability on non-employer 
parties effectively, or else it lacks the signalling effects, both politically or in the workplace, 
that legislation describing specific behaviour in specific circumstances can deliver. 
 
In contrast to the PVW Act, limited to responsible franchisors and holding companies, the 
Strengthening Protections Bill has cast a wide net over the types of entities that might be 
required to pay a contribution order with respect to an insolvent employer’s unpaid employee 
entitlements. However, even this broad range of entities does not include many of the 
arrangements that are described in categories three and four above — dominating and 
symbiotic involvement. For example, Oldco and Newco engaging in illegal phoenix activity 
escape the draft legislation, as do supply chains set up deliberately to separate the beneficiary 
of worker exploitation from the insolvent or impecunious employer corporation. This 
deficiency arises because the draft legislation concentrates on entity type and the ‘related’ 
nature of the relationship between them.  
 
To effectively address this problem requires a broader understanding of the types of 
arrangements examined in the four categories considered by this article. A better approach is 
to look at how the entities behave between themselves and whether the actions of one entity 
towards its employees is designed to confer an illegitimate benefit on the other entity. While 
obtaining the necessary evidence would undoubtedly present a challenge, enacting laws that 
focus on substance over form can discourage corporate structures set up deliberately to avoid 
the reach of more prescriptive provisions. 

                                                           
110 FEG Consultation Paper, above n 3, at 16. 
111 Strengthening Protections Bill s 588ZA(4). 


