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the hiDDen Driver of DeforestAtion: Why effecting 
reform of inDonesiA’s legAl frAmeWorK is criticAl to 

the long-term success of reDD+

AbstrAct

In 2015, the state parties to the United Nations Framework Convention on Climate 
Change (UNFCCC) agreed a mechanism that could be deployed by developing country 
governments to create economic, social and environmental incentives to reduce 
greenhouse gas emissions through avoiding deforestation and forest degradation, called 
REDD+. Countries around the globe have commenced the process of implementing 
REDD+, including Indonesia.  Indonesia introduced a dedicated REDD+ Agency, 
regulations on the topic, and made policy progress in key areas of REDD+. The legal 
and policy framework supporting REDD+ is, however, in a state of flux, after the legal 
and bureaucratic infrastructure put in place to support it was recalibrated following the 
election of President Joko Widodo in 2014. Given this uncertainty, this paper assess 
Indonesia’s existing legal framework for REDD+ and outlines some legal strategies that 
could be implemented to revive the REDD+ policy process in Indonesia.
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the hiDDen Driver of DeforestAtion: Why effecting 
reform of inDonesiA’s legAl frAmeWorK is criticAl to 

the long-term success of reDD+

ArjunA Dibley AnD josi KhAtArinA

Indonesia is a critically important country in the context of global climate change. 
The country’s archipelagic character places it at great risk of suffering the damaging 
effect	of	rising	sea	levels,	one	of	the	impacts	predicted	to	flow	from	increased	global	
temperatures (Li, Rowley, Kostelnick, Braaten, Meisel and Hulbutta, 2009). Indonesia 
is	also	host	to	large	tracts	of	tropical	forests,	which	currently	absorb	globally	significant	
amounts of carbon emissions (Perry, Oren and Hart, 2008). Indonesia thus has much 
to gain from slowing the effects of climate change, and could be a critically important 
country in mitigating the ‘greenhouse effect’.

According to the Ministry of Forestry, Indonesia has around 130 million hectares of 
forest in 2011 (Indonesia. Ministry of Forestry, 2012: 5), making the country one of the 
most forested in the world. These forests, and the peatlands contained within them, are 
globally	significant	 for	a	number	of	reasons,	 including	because	they	house	immense	
biodiversity and cultural diversity. They also store substantial amounts of carbon dioxide 
emissions. Indonesia’s peatlands, for example, hold at least 57 billion tonnes of carbon, 
which is equivalent to about 140 times the country’s annual carbon emissions (Page, 
Rieley and Banks, 2010). Indonesia’s forests thus play a critical role in mitigating the 
greenhouse effect (Bazzaz, 1998).

Indonesia’s forests also house much of the country’s abundant natural resources central 
to its recent economic growth, including timber, coal, minerals and soil for agricultural 
uses. This places Indonesia’s forests under immense pressure, as industry seeks to 
exploit the resources contained within them for energy and agricultural purposes. As 
a consequence, Indonesia has, on some estimates, the fastest rate of deforestation in 
the world, driven largely by the conversion of forests to monocultures for agricultural 
or other purposes.1 As a consequence of this deforestation, land use in Indonesia 
is the country’s largest source of emissions (at approximately 48 per cent), making 
Indonesia one of the largest emitters of carbon dioxide globally (Indonesia. Ministry of 
Environment, 2010). 

1 Margono et al (2014: 730-31) argue that Indonesian deforestation rate in 2012 reached 
840,000 Ha per year. This data was, however, contested by the Ministry of Forestry, 
which stated that, using their methodology, the rate was around 450,000 Ha/per annum, a 
reduction of around one million Ha from previous measurements. See Rhismawati, 2013 
and Zamzami, 2013.
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Indonesia is not unique in seeking to navigate between the competing demands of 
exploitation of natural resources for economic growth, and preserving forests to 
mitigate climate change. In fact it was as a consequence of two other developing 
countries,	Papua	New	Guinea	and	Costa	Rica,	arguing	in	international	climate	change	
negotiations that it was unfair to place this burden on developing countries that the notion 
of	REDD+	first	 emerged	 (UNFCCC,	 2005).	 ‘REDD+’	 stands	 for	 ‘reducing	emissions	
from deforestation and forest degradation, plus conservation, sustainable management 
of forests and enhancement of forest carbon stocks in developing countries’. It is a 
mechanism	 introduced	under	 the	United	Nations	Framework	Convention	on	Climate	
Change	 (UNFCCC)	and	 is	 intended	 to	assist	 developing	 countries	 create	economic	
incentives to keep forests standing by measuring the amount of carbon stored in 
forests and peatlands and creating tools by which they can receive payment for storing 
such carbon. If successful, it is intended that REDD+ will create an alternative market 
for forests to compete against existing markets that drive forest degradation and 
destruction.2 

Indonesia, with its large tracts of tropical rainforest and fast deforestation rates, has 
much to potentially gain from an effective REDD+ scheme. For this reason the former 
government, led by President Susilo Bambang Yudhoyono (SBY), took several steps 
to	promote	REDD+	globally	 through	 the	UNFCCC	 framework.	This	 included	making	
REDD+	a	 key	 part	 of	 the	Conference	 of	 the	Parties	 (COP)	 of	 the	UNFCCC,	which	
Indonesia hosted in Bali in 2007. The government of Indonesia also introduced a 
number of REDD+ regulations and institutions domestically. Despite these efforts, no 
coordinated and effective REDD+ policy framework yet exists in the country. 

It is on this issue – understanding the reasons why a REDD+ framework in Indonesia 
remains an unrealised aspiration – that this paper focuses. It is a question that could be 
examined through a number of different lenses. There are a host of economic reasons 
that place REDD+ at odds with powerful economic interests in the country. Similarly, 
one could analyse the political dynamics that have led to the failure of REDD+, such 
as the relative lack of interest of current President Joko Widodo (Jokowi) regarding 
global environmental issues, as compared to SBY (Connelley, 2014). This paper, while 
acknowledging each of these economic and political factors, focuses on the legal 
conditions that currently limit REDD+ in Indonesia. In particular we assess the extent to 
which	the	current	legal	framework	is	consistent	with	UNFCCC	rules	on	REDD+.

The paper starts by setting out some background to REDD+, including the rules 
that	govern	 the	mechanism	under	 the	UNFCCC	and	how	countries	are	expected	 to	
introduce REDD+ into their policy frameworks. The second part of paper will argue that 
legal frameworks are important in the context of achieving REDD+, both to introduce 

2	 The	benefits	of	REDD+	are	also	intended	to	be	broader	than	carbon,	and	include	protecting	
biodiversity, preventing land degradation, and protecting sites of social and cultural 
significance.	
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the legal norms that will facilitate REDD+ and because they determine the institutional 
settings which assist to implement those norms. The third part of the paper examines 
what Indonesia has done to date to introduce a REDD+ legal and policy frameworks. 
This is followed, in the fourth part, by an analysis of why legal framework reform is 
required	to	make	REDD+	effective	in	Indonesia	and,	in	the	final	part,	about	the	ways	in	
which such reform could be effected. Ultimately, this paper argues that legal frameworks 
are a cause of deforestation but must be part of the process used to implement REDD+ 
in the country.

1. UnfCCC redd+ framework - a ‘toP-down – Bottom-UP’ meChanISm for 
reSULtS-BaSed PaymentS

The	UNFCCC	is	the	backbone	of	the	international	law	regulatory	framework	on	climate	
change. It sets broad conditions on climate adaptation and mitigation, the details of 
which are further elaborated in the decisions of annual COP meetings. COP decisions 
are not legally-binding treaties, and may be overturned and amended by future COP 
decisions.	They	do,	however,	represent	unanimous	positions	of	the	UNFCCC	parties	
and	hence	carry	significant	political	authority	(Wang	and	Wiser,	2002).	Article	4(c)	of	
the	UNFCCC	allows	parties	to	develop	‘practices	and	processes	that	control,	reduce	
or prevent anthropogenic emissions of greenhouse gases…in all relevant sectors, 
including	the	agriculture	and	forestry	sectors’.	On	the	basis	of	this	UNFCCC	mandate,	
numerous COPs since 2007 have considered and promulgated decisions on REDD+.

Warsaw Framework on REDD+: A Phased, Top-down – Bottom-up Mechanism

Indonesia	 is	 intimately	 entwined	 with	 the	 development	 of	 REDD+	 in	 the	 UNFCCC.	
The	first	substantial	COP	decision	on	REDD+	was	passed	at	the	COP	hosted	by	the	
government of Indonesia in Bali in 2007, and over the next six years further detailed 
texts	were	negotiated	by	the	UNFCCC	parties,	until	the	2013	COP	in	Warsaw,	where	
the Warsaw Framework for REDD+ was agreed. With only a few outstanding technical 
matters	to	be	resolved,	a	June	2015	meeting	of	the	Subsidiary	Body	for	Scientific	and	
Technological	Advice	(SBSTA),	a	technical	advisory	body	under	the	UNFCCC,	formally	
closed off the agenda item on REDD+, bringing consideration of the REDD+ rules at an 
international level to a close. 

The Warsaw Framework for REDD+ includes some basic principles for the process by 
which states should implement REDD+. These call on developing country governments 
to	develop	strategies	for	REDD+	implementation	that	mirror	its	prescriptions.	National	
level governments are asked to establish REDD+ frameworks in a ‘phased’ approach, 
meaning	that	countries	should	first	establish	national	strategies	and	action	plans,	then	
take steps to implement them.3 Ultimately, the end goal of the phased implementation 

3 While the focus is on national governments, the rules do allow for progressive REDD+ 
implementation occurring initially at a sub-national level.
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of REDD+ is to achieve a policy framework where countries can be paid for reducing 
carbon emissions through maintaining or increasing in forest stocks. This is referred to 
as ‘results-based payments’, and is discussed further below. 4 

The Warsaw Framework for REDD+ also set out some substantive elements which 
parties should include in their national strategies or action plans. For example, the rules 
call on countries’ action plans to ‘address drivers of deforestation’. This requirement is 
for countries to understand the drivers of deforestation and degradation and develop 
measures that could be established to prevent these. Drivers of deforestation can be 
proximate or direct causes, such as human activities that directly have an impact on 
forest cover and loss of carbon, agricultural expansion, infrastructure extension, and 
wood extraction (Kissinger, Herold and De Sy, 2012: 10, para 1). They could also be 
underlying or indirect causes of deforestation and forest degradation, which involve 
complex interactions of fundamental social, economic, political, legal and technological 
processes that are commonly distant from their area of impact (Kissinger, Herold and 
De Sy, 2012: 10, para 2). The REDD+ rules also call on countries to develop measures 
to ‘safeguard’ REDD+. This includes ensuring that REDD+ activities are transparent, 
that local communities have given free, prior and informed consent for such activities to 
take place, and that they do not affect indigenous peoples’ land rights. Developed and 
decided at the COP in Cancun, these elements have come to be known as the ‘Cancun 
Safeguards’.5

These COP decisions on REDD+ are high-level in nature, and they contemplate 
that states will take the basic principles and further develop detailed and prescriptive 
rules in a way consistent with their ‘national circumstances’. In this way, the Warsaw 
Framework on REDD+ is a ‘top-down’ and ‘bottom-up’ mechanism. It allows states to 
build upon the non-binding international principles consistent with their national legal 
and policy frameworks. This contrasts, for example, with international human rights 
law principles which are more prescriptive in requiring states to take certain actions 
(Chapman, Wilder, Millar and Dibley, 2015, forthcoming).

4 See Chapman, Wilder, Millar and Dibley, 2015. There are useful summaries of the rules in 
Wilder, 2014.

5 Cancun Decision 1/CP.16, Annex 1/para 2.
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Financing REDD+: From Projects, to Jurisdictional ‘Readiness’, to Results-based Payments

When	the	notion	of	REDD+	was	first	proposed	to	the	UNFCCC,	it	was	conceived	of	as	
a	mechanism	to	be	financed	largely	by	market	mechanisms.	REDD+	activities,	under	
this	older	conception,	would	be	largely	driven	by	individuals,	NGOs,	private	companies,	
and some governments. These people and organisations would establish REDD+ 
projects	in	specific	areas	of	forests	over	which	they	would	generate	carbon	credits	that	
would	be	bought	and	sold	in	global	carbon	markets.	The	UNFCCC	would	facilitate	the	
production of such projects, in an approach not dissimilar to the Clean Development 
Mechanism. In this way, the early concept of REDD+ was focused on projects. As the 
UNFCCC	REDD+	negotiations	progressed,	the	concept	shifted,	however.	Developing	
country parties raised concerns with the project-based approach to REDD+, arguing 
that	such	an	approach	would	exclude	local	communities	and	countries	from	the	benefits	
of	REDD+,	with	project	developers	enjoying	all	of	the	benefits.	REDD+,	as	conceived	
under the Warsaw Framework, is thus broader than projects. It instead focuses on 
states creating frameworks to facilitate REDD+ and to carry out REDD+ activities 
themselves. In this way, the rules are said to regulate REDD+ at a jurisdictional level 
(Chapman, Wilder, Millar and Dibley, 2015, forthcoming).

To support the phased implementation of this jurisdictional approach to REDD+, the 
COP decisions call on developing country parties to seek (and developed country 
parties	are	encouraged	to	provide),	financing	from	a	variety	of	sources,	including	from	
public, private, bilateral and multilateral and market-based sources (Chapman, Wilder, 
Millar	and	Dibley,	2015,	forthcoming).	One	of	the	major	types	of	REDD+	financing	is	for	
REDD+	‘readiness’	or	advance	financing,	provided	for	countries	to	set	up	jurisdictional	
policy	 frameworks	 for	 REDD+.	 It	 is	 anticipated	 that,	 in	 the	 long	 term,	 financing	 for	
REDD+ will not be focussed on ‘readiness’ but will instead be results-based, that is, 
payments would be made for proven emission reductions as a consequence of REDD+ 
policy frameworks (Streck and Costenbader, 2012). Despite public pledges for results-
based	payments	for	REDD+,	the	authors	are	not	aware	of	any	public	finance	having	
yet been disbursed on this basis anywhere in the world, and certainly not in Indonesia.6 
The reason for this is, in part, because countries have not yet established the legal 
frameworks for REDD+ that would allow for such payments to be made with the 
certainty that they will achieve forest-based emission reductions.

6 We are, however, aware of private sector payments for results in one project for REDD+-
like activities in Central Kalimantan, which generates voluntary emission reductions credits. 
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2. LegaL frameworkS: CrItICaL for redd+ ImPLementatIon

The notion of ‘legal frameworks’ for REDD+ is not included in the text of Warsaw 
Framework	 for	REDD+.	Nonetheless,	 it	 is	 widely	 acknowledged	 to	 be	 an	 important	
part of REDD+ implementation, for some of the reasons which we discuss in relation to 
Indonesia below.7 Commentators and scholars have, however, used the term in different 
ways to variously refer to a range of institutional structures, policy documents, laws and 
regulations both directly and indirectly relevant to the areas of public administration 
which relate to REDD+. 

We consider ‘legal frameworks’ for REDD+ to be comprised of two elements. First, 
‘normative frameworks’, which are the substantive legal norms necessary to convert 
the concept of REDD+ into an operational mechanism. This may include norms setting 
out how carbon in forests will be measured, how governments or others will be able to 
set aside forest areas for REDD+ purposes, and laws relating to the protection of forest 
dwelling communities in the context of REDD+ activities. 

Equally important to the norms which comprise REDD+ is the ‘institutional framework’ 
that supports such norms and allows them to be effective, that is, the institutions and 
the rules that govern them, and which will give effect to the norms. This includes the 
rules governing the relationships between national and subnational governments, 
agencies	and	officials.	

Developing an adequate legal framework for REDD+ in a country does not necessarily 
mean	 creating	 an	 entirely	 new	 set	 of	REDD+	 specific	 norms	 or	 institutions.	On	 the	
contrary, the process should seek to build on a country’s existing domestic policies, laws, 
institutional mandates and regulations, adding new norms and institutions to the extent 
they are not already contemplated under existing legal frameworks. In fact, because 
REDD+ is a concept that cuts across the way that land use is governed generally, it will 
cover forestry, as well as a number of areas of regulation, including laws on agrarian 
rights, environmental management, accountability measures related to the Cancun 
Safeguards, state revenue sharing between central and sub-national governments, 
and	a	plethora	of	natural	resource	–	specific	sectoral	laws	on	mining,	plantation	estates	
and others.8 For this reason, when considering REDD+ legal framework reform, it is 
necessary to consider the existing legal framework in the context of which such reform 
will be made.

7 See Constenbader, 2009; Covington & Burling LLP and Baker & McKenzie, 2009; and 
Angelsen, 2009.

8 The term ‘sectoral law’ is used by several Indonesian legal experts. See, for example, 
Santosa, Khatarina and Assegaf, 2012: 178-205, 186.
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3. redd+ LegaL frameworkS In IndoneSIa

The Indonesian government has made a substantial pledge to reduce its carbon 
emissions: a 29 per cent reduction from its ‘business as usual’ emission levels by 
2030, a substantial part of which will come from reducing land use related emissions 
(Indonesia. Government, 2015). Given Indonesia’s substantial emissions from forestry, 
the government has taken a number of steps to create a framework for REDD+.

Indonesia’s REDD+ Legal Context

There is no direct reference to REDD+, climate change, forestry management or forestry 
in Indonesia’s foundational legal document, its Constitution of 1945 (Undang Undang 
Dasar 1945). The Constitution does, however, contain a number of articles relevant to 
the way in which natural resources generally, and hence REDD+, are governed. Article 
33(3)	of	the	Constitution	imposes	the	most	significant	aspect	of	land	use	regulation	in	
Indonesia. It states that: 

The earth and water and the natural resources (kekayaan alam)9 contained 
within them are to be controlled by the state and used for the greatest possible 
prosperity of the people.

While	 there	 has	 not	 been	 any	 determinative	 judicial	 decision	 specifically	 on	 the	
meaning of ‘natural resources’ in art 33(3), the Indonesian Constitutional Court has 
made comments in its deliberations (that is, not in the binding part of the decision, 
the amar putusan) that the ‘forestry sector’, including the use of ‘forest products’, 
does come within the meaning of ‘natural resources’.10 Accordingly, art 33(3) does 
have	a	significant	impact	on	the	regulation	of	REDD+,	as	forests	and	‘forest	products’	
(particularly carbon) are central. 

On the basis of art 33 of the Constitution, various line ministries have taken responsibility 
for	further	regulating	natural	resources	and	land	use.	Relevantly,	Law	No	41	of	1999	
on Forestry (Forestry Law), is the key statute regulating forests in Indonesia and is 
managed by the Ministry of Environment and Forestry (MOEF). 11 There are other Laws 

9 The term kekayaan alam is used in the Constitution, rather than the term sumberdaya 
alam, both of which translate to English as ‘natural resources’. There are subtle differences 
in meaning between the terms, and this was considered in the drafting of the Environmental 
Law. Sumberdaya alam is broader in scope and includes all natural resources, even where 
those	natural	resources	do	not	have	a	direct	benefit	(or	have	been	used	for	a	benefit).	For	
instance, fresh air could fall within sumberdaya alam. Kekayaan alam,	by	contrast,	signifies	
natural resources that have an inherent value, which would include carbon and forests. 

10 Constitutional Court Decision No 35/PUU-X/2012, reviewing Law No 41 of 1999 on 
Forestry, 3, 142.

11 Technically, it was the Ministry of Forestry that had control over forests. In 2015, the former 
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that	regulate	land	use,	including	Law	No	18	of	2004	on	Plantation	Estates,	for	example,	
which is supervised by the Ministry of Agriculture (MoA). 

Existing REDD+ Project Regulations

Following the Bali COP, the MOEF took control of the regulation of REDD+, using its 
mandate to regulate forest areas and forest products. In particular, the MOEF passed 
the following regulations: 

•	 Ministry	of	Forestry	Regulation	No	30	of	2009	on	Reduction	of	Emissions	
from Deforestation and Forest Degradation Procedure; 

•	 Ministry	of	Forestry	Regulation	No	36	of	2009	on	Procedures	for	Licensing	
of Commercial Utilisation of Carbon Sequestration and/or Storage in 
Production and Protected Forests, as amended by Ministry of Forestry 
Regulation	No	11	of	2013;12

•	 Ministry	 of	 Forestry	 Regulation	 No	 68	 of	 2008	 on	 the	 Establishment	 of	
Demonstration Activities for Reducing Carbon Emissions from Deforestation 
and Forest Degradation; and 

•	 Ministry	of	Forestry	Regulation	No	20	of	2012	on	the	Management	of	Forest	
Carbon.13

These four Regulations will be together referred to as ‘Existing Project Regulations’.

The Existing Project Regulations were largely created at a time when REDD+ was 
conceptualised	by	the	UNFCCC	and	the	international	climate	change	community	as	a	
project-based activity, rather than under the current jurisdictional approach to REDD+. 
Accordingly, the regulations contemplate a licencing regime whereby individuals, 
companies, cooperatives, and other entities can carry out REDD+ like activities in forest 
areas. As a matter of law, these Existing Project Regulations remain in place but in 

Ministry of Environment was merged with Ministry of Forestry, creating a single ministry 
governed by a single Minister. The institutional merger preoccupied the ministry for much 
of 2015 but the new structure has recently become more settled. 

12	 Amended	by	Ministry	of	Forestry	Regulation	No	P.11/MENHUT-II/2013	and	No	8/MENLHK-
II/2015.

13 The Indonesian term penyelenggaraan has several English translations. The Ministry of 
Forestry use the translation ‘Implementation of Forest Carbon’ for the name of this regulation 
but, in fact, the regulation’s scope is broader than implementation, and includes the scope 
of forest carbon activities, rules and procedures for applying for forest carbon licences and 
rules	about	financing.	Accordingly,	we	think	the	better	translation	is	‘Management	of	Forest	
Carbon’, and so this is used throughout the paper. 



13 11CILIS
Policy
PaPer

practice they are rarely used,14 in part because there are few REDD+ projects operating 
in Indonesia but also for the reasons we discuss further below. 

Forest Moratorium 

The	Indonesian	government	signed	a	Letter	of	Intent	with	the	Kingdom	of	Norway	on	
26 May 2010 (LOI). This pledged USD1 billion15 to the Government of Indonesia for 
‘readiness’ of REDD+ policy infrastructure in Indonesia and results-based payments 
for emissions reductions from forests.16 One of the conditions of the LOI was that 
the Indonesian government should issue a suspension of all new concessions with 
respect to the use of and conversion of peat land and forest areas until a REDD+ policy 
framework could be established and implemented.17 To this end, Presidential Instruction 
(Instruksi Presiden)	No	10	of	2011	created	a	forest	moratorium	by	suspending	the	grant	
of concession licences for logging and conversion of forests and peat lands for two 
years, up to 20 May 2011. As the relevant REDD+ infrastructure contemplated by the 
LOI had not been completed by 2011, the moratorium was extended until 2013, and has 
since been renewed twice, extending it until 2017.18

REDD+ Institutions

In addition to the moratorium, and the Existing Project Regulations, the Indonesian 
government under President SBY also introduced key institutions to coordinate REDD+. 
During his period of government, SBY used Presidential Regulations (Peraturan 
Presiden) to establish a number of national institutions to coordinate other line ministries. 
As mentioned, as REDD+ is cross-cutting, policy coordination is required to ensure 
consistent policy making. The diagram below maps out some of the key institutions 
under Indonesia’s bureaucracy which are required to implement REDD+. President 
SBY established the Presidential Working Unit for Development Monitoring and Control 

14 We are aware of only one project that has applied for a licence under Ministry of Forestry 
Regulation	No	36	of	2009.

15	 At	a	fixed	exchange	rate	of	6	Norwegian	Krones	to	1	US	Dollar.

16	 The	vast	majority	of	 the	financing	was	allocated	 for	 results-based	payments,	with	some	
being	 set	 aside	 for	 readiness	 financing.	After	 the	 Indonesian	government	dissolved	 the	
REDD+	Agency	 (see	below),	 there	was	some	speculation	 that	 the	Norwegian	financing	
would be withdrawn, as the dissolution of the REDD+ Agency constituted a breach of the 
LOI, but the funding pledge was still in place at the time of writing. See Parlina, 2015. 

17	 LOI,	art	VII	 (c)	 (i).	Note	 that	 in	practice	a	number	of	exceptions	were	made	to	 this	ban,	
including for the issuance of licences for REDD+ related activities.

18	 Presidential	Instruction	No	8	of	2015	on	the	Suspension	of	the	Provision	of	New	Licences	
in Primary Forests and Peatlands, art 5.
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(UKP4) by Presidential Regulation in 2009.19 It focused on the priority policy areas of 
interest of the President, and reported directly to him. For a time, UKP4 included within 
it a specialist REDD+ Taskforce to coordinate the various line ministries relevant for 
REDD+ (MOEF, MOA and others) and subnational governments.

19	 Presidential	Regulation	No	54	of	2009	and	subsequent	amendments.
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In	2013,	SBY	passed	a	new	Presidential	Regulation	(No	62	of	that	year),	establishing	a	
REDD+ Agency (Badan Pengelola REDD+). The mandate of the REDD+ Agency was 
to coordinate the various ministries and national and sub-national government agencies 
involved in the administration of REDD+. To achieve this, the Regulation provides for 
the REDD+ Agency’s Head to employ up to 60 professional staff, which he or she may 
organise into special teams.20 

Legally, the status of the REDD+ Agency was an issue of some contention, as it was 
not constituted in the same way as Indonesia’s line ministries or coordinating ministries. 
This meant that line ministries were not comfortable with the Agency issuing licences 
for REDD+ or making policy. Instead, the Agency, and its Head, Heru Prasetyo, were 
given power to ‘coordinate’ national ministries and subnational Governments. It is not 
clear that Presidential Regulations can create ‘coordinating’ powers but the Agency 
relied on the direct reporting line between it and the President to progress its mandate 
using	the	political	(as	opposed	to	legal)	influence	it	had	as	a	result	of	being	connected	
to	the	President’s	office.	

Using its political power, the REDD+ Taskforce (and then the REDD+ Agency) were 
able to develop many of the policy frameworks required for REDD+ in Indonesia, 
including	 developing	 a	 National	 Strategy	 on	 REDD+,	 an	 approach	 for	 monitoring	
carbon emissions in forests, developing a safeguard policy and developing ‘One Map’, 
a crucial initiative to improve forest and peatland governance. One Map’s purpose is to 
create a single map of land use concessions issued by various levels of government in 
Indonesia. This is an important tool for the issuance of land use rights, and one that is 
currently missing.

Presidential Elections of 2014

In late 2014, Indonesia held a presidential election, after which SBY completed his 
last term and was replaced with President Joko ‘Jokowi’ Widodo. Jokowi’s campaign 
was characterised by, among other things, its focus on domestic policy issues and 
included a call to streamline the Indonesian bureaucracy (Lubke, 2014). As part of this 
commitment, Jokowi repealed some of the institutions set up by SBY under Presidential 
Regulations, including the REDD+ Agency. He also consolidated the then Ministry of 
Forestry and Ministry of Environment, into the single MOEF, and ordered the functions of 
the REDD+ Agency to be housed within that new consolidated ministry. A new Director 
General	for	Climate	Change,	Nur	Masripatin,21 has been appointed in the MOEF, with 
responsibility for REDD+ (Sapariah, 2014). It remains unclear what of the existing work 
of the REDD+ Agency will be brought across to the MOEF, and how this will be done.

20 On 12 December 2013, President SBY issued a statement noting that Heru Prasetyo was 
to be the chairman of the REDD+ Agency. Prasetyo was previously Deputy I in the UKP4.

21	 Nur	Masripatin	was	formerly	a	Deputy	Director	of	the	REDD+	Agency.	
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The consolidation of institutions following Jokowi’s election caused a hiatus in the 
development of REDD+ policy in Indonesia. The consolidation not only got rid of 
coordination activities being carried out by the REDD+ Agency but also removed the 
legal basis upon which the policy steps taken to date on REDD+ had been based. 

4. the need for a redd+ LegaL framework In IndoneSIa

As a result of all these changes, Indonesia is left today without a clear overarching 
legal framework for REDD+. There is, however, a great need to consider the law in 
developing a REDD+ policy framework for the country, for two key reasons. First, the 
existing approach to REDD+ regulation in Indonesia is normatively at odds with the 
agreed Warsaw Framework for REDD+. Secondly, the institutional framework currently 
in	place	in	Indonesia	will	make	it	difficult	for	the	goals	of	REDD+	to	be	realised	in	the	
country. 

Normative Disconnect between Indonesian REDD+ Regulations and Warsaw Framework for REDD+

The	 REDD+	 Agency’s	 previous	 work	 on	 establishing	 a	 REDD+	 National	 Strategy	
contained plans for a number of reforms in Indonesia’s legal and policy frameworks, 
consistent with the Warsaw Framework for REDD+. As noted above, it is unclear what, 
if	any,	aspects	of	this	National	Strategy	will	continue	to	be	developed	in	Indonesia.	It	
is, therefore, not possible at present to analyse how Indonesia’s policy on, and legal 
framework for, REDD+ compares to the Warsaw Framework for REDD+. It is possible, 
however, to assess how Indonesia’s existing law compares to that framework.

As noted above, Indonesia retains some REDD+ norms through the Existing Project 
Regulations. There are substantial gaps in the norms contemplated by, and central 
to, the Warsaw Framework for REDD+ that are not covered by the Existing Project 
Regulations.	Conceptually	the	Existing	Project	Regulations	reflect	the	older	notion	of	
REDD+, that is, a project-based activity to be carried out - largely - by private individuals, 
NGOs	and	companies.	The	Existing	Project	Regulations	establish	a	scheme	for	such	
entities to access a licence to carry out REDD+ activities in forest areas. As discussed 
above,	 this	 is	 no	 longer	 reflective	 of	 the	 new	 jurisdictional	 concept	 of	 REDD+	 as	
determined by the Warsaw Framework for REDD+.

Additionally,	the	Existing	Project	Regulations	assume	that	REDD+	will	be	financed	by	
market	mechanisms	only.	For	instance,	Ministry	of	Forestry	Regulations	Nos	30	of	2009	
and 36 of 2009 were drafted on the assumption that a global or domestic ‘compliance 
market’ for carbon reductions will commence after 2012. What this means is that there 
will be an international or Indonesian (or regional) requirement for companies to offset 
their emissions through carbon credits. However, no such compliance market has yet 
been established in Indonesia or internationally, and it looks increasingly unlikely that 
it will, as REDD+ is being favoured as an activity implemented among states at the 
national level, rather than at project level.
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Therefore, the Indonesian government will need to decide what approach it takes 
to its REDD+ regulatory framework. It will need to consider whether to maintain the 
project based approach to REDD+ set out in the Existing Project Regulations, take a 
jurisdictional approach, or somehow combine the two approaches.

Additionally, the Existing Project Regulations, drafted before the Warsaw Framework 
for REDD+ was completed, do not contain all important elements of REDD+.22 They 
do not, for example, require the strong protections of forest-dwelling communities 
contemplated in the Cancun Safeguards.

Institutional Reasons for REDD+ Reform 

There are a number of reasons why legal reform for REDD+ is important from an 
institutional perspective. First, some of the institutional rules regarding the interaction 
between ministries, and between the national and subnational government, remain 
unsettled under Indonesian law. This lack of certainty has implications for, and, we 
argue, are a driver of, deforestation in Indonesia. Secondly, with the dissolution of the 
REDD+ Agency and the transfer of authority for REDD+ to the MOEF, Indonesia no 
longer has an overarching institution for coordinating across the sectors. Unfortunately, 
this is critical for a successful REDD+ regime.

Institutional factors driving deforestation

A great deal has been written about Indonesia’s forestry institutions and the impact 
of poor governance regimes on deforestation. 23 In this section we do not intend to 
systematically set out the governance problems facing Indonesia’s forestry regime but 
instead highlight, by using a historical example regarding decentralisation, how these 
institutional factors can be a cause of deforestation. 

As part of the broader Reformasi movement, which followed the end the rule of President 
Soeharto in 1999, Indonesia went through a major process of decentralisation, giving 
governments greater autonomy and self-government powers. The consequence was 
that subnational governments were granted authority to regulate various aspects of 
land use related to planning and granting of concessions, as well as in relation to 

22 It should be noted that the REDD+ Agency did substantially advance a policy framework 
for ensuring the Cancun Safeguards were protected under the national REDD+ program. 
The policy framework is called PRISAI (Prinsip, Kriteria, Indikator Safeguards Indonesia), 
and	it	was	intended	to	be	folded	into	the	financing	mechanism	for	REDD+	(called	FREDDI),	
ensuring that no money would be disbursed for REDD+ activities, unless such activities 
met the safeguard principles. As noted above in text, given the REDD+ Agency has now 
been disbanded, it is not clear what status these policies continue to have. See, Indonesia. 
Government, 2015.

23 See Indrarto, Murharjanti, Khatarina, Pulungan, Ivalerina, Rahman, Prana, Resosudarmo 
and Muharrom, 2012; Springate-Baginski and Wollenberg, 2010; and Angelsen, 2008.
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monitoring and enforcement.24 This division of power between national and subnational 
governments added to the already complex landscape for natural resources governance 
in Indonesia, where different line ministries govern different aspects of land use. The 
problems with decentralisation and land use are, in part, driven by lack of clarity in the 
Indonesian law governing legal instruments (Resosudarmo, 2007).

During the broader reformasi process, Indonesia also passed several laws clarifying 
aspects of the legal system. It was during this period that the Indonesian Consultative 
Assembly	(MPR)	passed	a	Decree	on	Lawmaking,	MPR	Decree	No	III	of	2000.	The	
MPR, the highest legislative institution in Indonesia, was set up to promulgate the 
Constitution, appoint or dismiss the President and Vice President, and to form guidelines 
for the development of state policy. While the MPR still retains some of these roles under 
the Indonesian Constitution, it no longer holds law-making powers (Butt and Lindsey, 
2012).	Nonetheless	its	pre-existing	decrees	hold	a	higher	authority	than	statutes	and	
other regulations. The MPR Lawmaking Decree has since been supplemented by Law 
No	12	of	2011	on	the	Formation	of	Laws	and	Regulations	(the	Lawmaking	Law).	

24	 It	should	be	noted	that	recently	the	Law	No	32	of	2004	on	Local	Government	was	replaced	
by	Law	No	23	of	2014	on	Local	Government.	The	current	law	recentralises	management	of	
forest,	mining	and	fisheries.
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INDONESIA’S LEGAL
HIERARCHY (Law No 12/2011)

OTHER INSTRUMENTS
Instruments that have legal 
force if based on authority 
delegated by a higher level 
law/regulation (art 8), for 
example, a Ministerial 

Regulation.

Constitution (UUD 1945)

Government Regulations (PP)

Presidential Regulations (Perpres)

Provincial Regulations

Municipal Regulations

Statutes/Interim Emergency Laws 
(UU/Perpu)

Decrees of The Consultative Assembly 
(TAP MPR)

The Lawmaking Law sets out the legal instruments which can be used in the Indonesian 
legal system (see diagram above). They include the Constitution, the main legislative 
instrument, laws or statutes (Undang Undang), and a range of regulations, all the way 
down to regulations of municipal governments (these laws, and other subnational 
government laws, are referred to collectively as Peraturan Daerah, or Perda). 

Article 7 of the Lawmaking Law states that lower level laws may not contradict a higher 
level law. Article 8 of the Act also states that apart from the legal instruments listed in 
the Lawmaking Law, there are other types of instruments that are legitimate if ordered 
or mandated by a higher level law based on the authority of an institution. On the basis 
of art 8, ministries issue Ministerial Regulations (Peraturan Menteri) in Indonesia; and 
the Existing Project Regulations fall within this category of legal instrument. It should 
be noted that prior to Indonesia enacting the Law on Lawmaking, the Indonesian 
bureaucracy always relied on lower level regulations, such as Presidential Decrees and 
Regulations, Ministerial Regulations, or Director General Regulations, to regulate many 
aspects of public policy. Ministerial Regulations are not, however, explicitly mentioned in 
the Lawmaking Law, and were not named in the MPR Lawmaking Decree, and hence, 
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as we discuss below, hold a relatively weak, even contentious, position in Indonesian 
law. 

In 1999, the Ministry of Forestry issued a Ministerial Regulation as technical guidance 
in respect of Government Regulation (Peraturan Pemerintah)	 No	 6	 of	 1999,	 which	
allowed the Municipal Government to issue small-scale forest concessions. The 
purpose of this power was to ensure that local authorities could make decisions about 
local and small scale forest uses. Local governments misused this power and issued 
forest	concessions	for	firms	in	a	manner	that	breached	the	law	(Resosudarmo,	2007).	
In 2003, the Papuan Government, for example, had granted concessions to 44 private 
firms	for	a	total	of	11.8	million	hectares	(Resosudarmo,	2007).	The	Ministerial	Regulation	
was eventually revoked in 2000, however subnational governments publicly rejected 
the Ministry of Forestry’s direction to stop the issuance of licences (Resosudarmo, 
2007). The subnational governments argued that the Ministerial Regulation used to 
revoke the technical guidance and order them to stop issuing concessions was not 
a recognised source of law (in part because it was not listed in the MPR Lawmaking 
Decree). Accordingly, such a regulation, they argued, could not be used to determine 
the way that municipal regulations or Perda are issued. They said that the Government 
Regulation that granted them the power to issue concessions had to be amended if the 
right was to be revoked. Ultimately, the Government Regulation was amended but some 
heads of local governments remain reluctant to give up their power (Resosudarmo, 
2007).

Lack of clarity as to the status of legal instruments has contributed markedly to 
deforestation in Indonesia. Between 1999 and 2002, Indonesia experienced its 
highest rate of deforestation, reaching more than 3 million hectares of deforestation 
per annum. In practice the Ministry of Justice has taken the view that national level 
regulations, such as Ministerial Regulations, do have higher regulatory status over local 
government regulations because they have nation-wide effect.25	Nonetheless,	 this	 is	
still an issue which arises frequently in respect of land use governance in Indonesia. 
For example, Municipal Governments have power to issue plantation licences including 
in	forest	areas.	Due	to	conflicting	norms	between	regulations	in	the	forestry	sector	and	
the	plantation	sector,	 it	 is	not	clear	which	 licence	should	be	acquired	first;	a	 licence	
from MOEF to gain access to the forest area where the plantation is proposed to occur; 
or a licence from the Ministry of Plantations to conduct agricultural activities in that 
forest area (with the latter being a licence from the local government). As a result, a 
recent report issued by the MOEF has found that numerous plantation concessions 
have	been	issued	in	state	forests	by	subnational	governments	without	first	securing	the	
appropriate permit from the MOEF. The report showed that subnational governments 
have issued permits covering 5 million and 7 million hectares forest for plantation and 

25 See for example, Hariningsih, 2009. Even though this discussion was based on the 
previous Law, it had similar issues to the current one, so it is still relevant.
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mining, respectively, without following proper procedures.

This lack of clarity regarding institutional frameworks has an impact on driving 
deforestation in Indonesia, as this example of decentralisation has shown. The example 
has also shown how, in considering deforestation, it is important to consider the ways 
that different line ministries and subnational governments work together as part of 
ongoing national REDD+ efforts in Indonesia.

Need for institutional coordination

Given the cross-cutting nature of REDD+, it will be necessary for the full jurisdictional 
program of REDD+ to bind a variety of different ministries. The advantage of the former 
REDD+ Agency was that it sat above the different ministries and was able to work with 
each of them towards a single approach to REDD+ (see diagram above of bureaucracy 
relevant to REDD+). Under the current regime, the MOEF will be required to work 
closely with other ministries to create a coordinated regime. There are a number of 
political reasons why it may be challenging for a MOEF minister to encourage the 
ministers	leading	different	ministries	to	support	a	unified	policy	on	REDD+,	but	there	are	
also	some	difficulties	in	achieving	this	from	a	legal	perspective	too.	In	particular,	under	
the Lawmaking Law, ministries can only pass Ministerial Regulations. 

Ministerial Regulations may be made in respect of a subject area and must be consistent 
with Laws which are managed by the ministry. Therefore, it is possible for the MOEF 
to pass Ministerial Regulations regarding forestry and the environment (provided they 
have a mandate to do so under a relevant Law). It is not possible, however, for the 
MOEF	to	pass	Ministerial	Regulations	on	public	finance,	a	matter	that	is	governed	and	
managed	by	the	Ministry	of	Finance	(Presidential	Regulation	No	28	of	2015,	art	4).	This	
could create problems for the effectiveness of REDD+, where, to create a coordinated 
REDD+	regime,	it	will	be	necessary	to	have	regulations	on	public	finance,	among	other	
issues. For example, if Indonesia wanted to allow foreign governments or development 
banks to pay for the results of its REDD+ program (an approach that major public 
financiers,	such	as	the	Green	Climate	Fund,	are	contemplating),26 then it would need 
to develop a regulatory framework to facilitate this process. The MOEF would not have 
the	authority	to	promulgate	such	regulations,	as	they	would	need	to	regulate	the	flow	
of	public	finance	into	Indonesia.	Thus	the	MOEF	would	need	to	request	the	Ministry	of	
Finance to produce regulations on this topic. This would require a substantial level of 
coordination between the two ministries. 

5. aPProaCh to effeCtIng redd+ LegaL reform In IndoneSIa

As set out above, there are substantial normative and institutional matters that ought to 
be the subject of legal reform in Indonesia, if it is to have an effective REDD+ regime 

26 See, for example, Green Climate Fund, 2014.
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consistent with the Warsaw Framework for REDD+. While some of the challenges we 
have	outlined	are	significant,	we	think	it	is	possible,	as	a	matter	of	law,	to	address	them.	
Of course, like any democracy in the world, the extent to which legal reform is possible 
is contingent on political support and favourable political dynamics to give effect to such 
reform. In this section, we set out a range of approaches for advancing REDD+ legal 
reform	in	Indonesia,	ranging	from	most	legally	secure	and	most	politically	difficult,	to	the	
least legally secure but most politically feasible. 

A Law on Climate Change or Natural Resources Management

From a legal perspective, the best way to introduce a REDD+ legal framework in 
Indonesia that is legally sound and consistent with the principles under the Warsaw 
Framework	for	REDD+	is	by	statute.	This	could	be	a	Law	on	Climate	Change	or	Natural	
Resources Management, incorporating REDD+ within its scope, and making provision 
for REDD+ to be further regulated through a Government Regulation.

Such a Law could deal with all of the issues noted above, introducing all the normative 
elements of REDD+ into the Indonesian legal system. This Law could, for example, 
explicitly repeal the Existing Project Regulations (that is, Ministry of Forestry 
Regulations	Nos	36	of	2009,	30	of	2009,	20	of	2012,	and	68	of	2008),	and	introduce	
a broadly worded chapter on REDD+ including, inter alia, regulation of the Cancun 
Safeguards and methods to measure carbon stocks. This could compel different line 
ministries and subnational governments to work together to give effect to a national 
REDD+ regime. The new Law could also empower a single body to regulate all aspects 
of REDD+, leading the effort to reform forest and peatland governance. In this way, the 
Law could create a new REDD+ Agency but, unlike the previous agency, which was 
constituted by Presidential Regulation, it should give the proper legal authority to the 
new agency to coordinate all the line ministries. Of course, as discussed earlier, the 
cross-cutting nature of the REDD+ would require that it have strong political support 
from the President.

A	significant	disadvantage	of	seeking	to	regulate	REDD+	by	a	national	Law	is	that	the	
legislative	process	in	Indonesia	is	cumbersome.	For	instance,	in	the	first	11	months	of	
its	five-year	term,	the	2009-14	People’s	Representative	Council	(DPR)	passed	only	six	
Laws. In 2010, it produced only 14 of the 70 Laws it had planned; in 2011 only 24 out 
of 93, even though 93 of them had been categorised as priorities; and in 2012, 32 bills 
were passed out of a total of 64 priority bills (Australia. Department of Foreign Affairs 
and Trade, 2014). The main reason for this slow legislative output is that the DPR is 
slowed by complicated lawmaking processes and procedures. There are also a number 
of political factors that are likely to slow the process of enacting a Law, including the 
fragmented nature of the current DPR and the numerous non-lawmaking tasks it has, 
which	take	up	much	of	its	time	(Hukum	Online,	2015).	For	example,	Law	No	8	of	2013	
on the Prevention and Eradication of Forest Damage was initially submitted in 2002, 
meaning it took over a decade before it was enacted. 
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Government Regulation on REDD+ under Environmental Protection and Management Law 

According to the Lawmaking Law, the purpose of Government Regulations is to 
implement national Laws. Government Regulations are issued in response to a 
specific	delegation	of	power	under	Laws.	Many	national	Laws	specify	that	some	form	
of lower-level regulatory instrument, such as a Government Regulation or Presidential 
Regulation, should provide that further regulation. Therefore to create a REDD+ 
Government Regulation would require a grant of power under national Law.

One possible source of power for a Government Regulation on REDD+ is through Law 
No	32	of	2009	on	Environmental	Protection	and	Management	 (Environmental	Law).	
There are two potential grants of power under that Law. Firstly, art 63(1)(j) says that 
‘in protecting and managing the environment the government shall be authorised to 
stipulate and implement policies over control of climate change and protection of the 
ozone layer’. Secondly, art 57 says that ‘preservation of the environment’ shall be 
carried out, including ‘conservation of the atmosphere’, and provides authority to the 
government to pass a Government Regulation for such a process.27 These grants of 
power would be broad enough to pass a further regulation on REDD+.

A substantial limitation with grants of power under both art 63(1) (j) and art 57 of the 
Environmental Law would be that they do not explicitly allow any such Government 
Regulation to apply cross-sectorally. This means that the Government Regulation could 
possibly be ignored if it sought to regulate matters beyond the realm of the MOEF. For 
example if there is a need to harmonise forestry and plantation regulations (meaning 
amendments of each of the relevant regulations), a Government Regulation on REDD+ 
would not be enough to ‘force’ the Ministry of Agriculture to make such changes. 
Another limitation is that Government Regulations cannot introduce criminal sanctions, 
and hence it would not be possible to include any offences in the regulation.28 This is 
relevant for REDD+, because to protect the long term permanence of REDD+ forests, 
policymakers may want to ‘criminalise’ actions that are damaging to forests or REDD+.

27	 Law	No	32	of	2009	on	Environmental	Protection	and	Management,	art	57(5).

28	 The	 Law	 No	 12	 of	 2011	 on	 Law	 Making	 (art	 15)	 prevents	 Government	 Regulations	
introducing	criminal	sanctions.	Note,	however,	that,	in	practice,	additional	criminal	sanctions	
for	REDD+	may	not	be	required,	given	the	expansive	scope	of	Law	No	8	of	2013	on	the	
Prevention and Eradication of Forest Damage.
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Ministerial Regulation and Joint Regulations on REDD+

As discussed above, the main legal instrument available to the MOEF to give effect to 
REDD+	is	a	Ministerial	Regulation.	These	regulations	provide	significant	flexibility	for	
Ministries and, provided its subject falls within the scope of the Ministry, can include 
norms that apply nationally.

A key disadvantage of Ministerial Regulations in relation to the regulation of REDD+ is 
that	such	legal	instruments	are	confined	to	the	ambit	of	the	ministry	under	which	they	
are promulgated. Ministries can promulgate Joint Regulations (Peraturan Bersama) 
(formerly known as Joint Decisions, or Surat Keputusan Bersama - SKB). These Joint 
Regulations sit at the same level as Ministerial Regulations, and are formed by each of 
the relevant Ministries enacting (and signing) the same Ministerial Regulation.29 There 
are	two	approaches	for	this.	The	first	is	a	top-down	approach,	that	is,	when	a	‘higher’	
power, such as the President, directs Ministers to coordinate in respect of a particular 
matter by using a Joint Regulation. The second approach is to create a Joint Regulation 
from the bottom-up, that is, Ministers themselves elect to promulgate a Joint Regulation 
with other Ministries.30 In order to create a Joint Regulation, Ministers would need to 
rely upon higher-level legal authority (found under, for example, a Law or a Government 
Regulation) to further regulate an area of law. Such higher legal authority would only 
need to give power to the Ministry to create further regulations and would not need to 
specifically	 require	 the	Ministry	 to	 create	a	 ‘Joint	Regulation’.	There	are	 some	Joint	
Regulations that employ this approach.31 While it would be possible to create a REDD+ 
legal framework through Joint Regulations, it may be a politically-taxing exercise, 
requiring substantial commitment from the minister in charge of the MOEF to help 
advance the REDD+ agenda. 

29 For instance, the Joint Regulation of the Minister of Forestry and Minister of Finance on 
the Management of the Reforestation Fund within the Forest Development Account (Joint 
Regulation on the Reforestation Fund) is enacted by way of Ministry of Finance Regulation 
No	04/PMK.02/2012	and	Ministry	of	Forestry	Regulation	No	PB.1/MENHUT-II/2011.

30	 Arguably	a	Minister’s	power	to	enact	Joint	Regulations	in	such	cases	arises	under	Law	No	
39 of 2008 on State Ministries. Under art 4(2), Ministers are in charge of ‘certain affairs’ 
(including environmental matters) including ‘coordinating and synchronising the program of 
the government’. Under art 6, the coordination responsibility of Ministers is not exclusively 
restricted to his/her own ministry itself. Coupled with the power for Ministries to create 
Ministerial Regulations, this empowers the passage of Joint Regulations.

31 For instance, Joint Regulation of the Minister of Defence and the Minister of Finance on 
State Budget Implementation Mechanisms in the Ministry of Defence and the Indonesian 
Armed	Forces,	with	Ministry	of	Defence	Regulation	No	15	of	2013	and	Ministry	of	Finance	
No	67/PMK.05/2013,	states	that	its	source	of	power	is	art	7	(2)	of	Law	No	1	of	2004	on	
the State Budget which gives the Ministry of Finance power to create laws on the State 
budget	but	does	not	specifically	state	that	a	Joint	Regulation	with	the	Ministry	of	Defence	
is required.
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Also, from a legal perspective (and as discussed above), as Ministerial Regulations do 
not explicitly appear on the hierarchy of laws, their ability to trump Perda, or other types 
of laws not listed on the hierarchy (such as Presidential Instructions), is sometimes 
questioned	 in	practice.	Additionally	 (and	specifically	 in	 relation	 to	Joint	Regulations),	
because such legal instruments do not appear on the hierarchy, it is possible for Ministries 
to simply dishonour them, or decide to remove themselves from Joint Regulations. In 
sum, a REDD+ legal framework constituted by a series of Ministerial Regulations and 
Joint	Regulations	would	be	the	quickest	to	achieve	and,	although	politically	difficult,	it	
may be easier than passing a new Law. Reform under this approach would, however, 
be legally weak.

6. ConCLUSIonS

Indonesia	 has	 been	 a	 major	 contributor	 to	 REDD+	 internationally,	 reflecting	 the	
potentially	 significant	 role	 that	 the	 country	 could	 play	 in	 mitigating	 global	 carbon	
emissions through avoided deforestation. Through the efforts of Indonesia and other 
UNFCCC	parties,	the	Warsaw	Framework	for	REDD+	is	now	housed	in	a	number	of	
COP decisions, setting out high-level principles which are to be turned into domestic 
policy frameworks on REDD+. Ultimately, the goal of the Warsaw Framework on 
REDD+ is to create a regime by which developing countries can receive results-based 
payments for their REDD+ activities. As we have shown in this paper, in order to do so, 
Indonesia, among other countries, will need to put considerable effort into reforming its 
existing legal frameworks to accommodate REDD+. 

In thinking about legal frameworks in this paper, we have separated ‘normative’ 
elements and ‘institutional’ elements. The former refers to the legal norms required to 
give effect to the principles in the Warsaw Framework for REDD+. The latter are the 
rules and institutions facilitating the REDD+ norms. While Indonesia acted early to pass 
regulations - the Existing Project Regulations - on REDD+ from 2008, these regulations 
are now at odds with some of the key principles under the Warsaw Framework for 
REDD+, including areas critical to that international regime, such as the Cancun 
Safeguards. 

From an institutional perspective, Indonesia took some impressive early steps creating 
a REDD+ Taskforce and then the REDD+ Agency in 2013, reporting directly to the 
then-President, SBY. The shift of presidential leadership to President Jokowi has, 
however, brought with it a partial unwinding of the progress the REDD+ Agency had 
made, pushing the management of REDD+ back into the MOEF. While this approach 
may prove to be effective (it is still too early to tell), we see a number of challenges 
to the ability of the ministry to effectively regulate such a complex and cross-sectoral 
issues	such	as	REDD+.	This	 is	particularly	because	 it	will	be	confined	 to	Ministerial	
Regulations or Joint Regulations in effecting a national REDD+ policy.

In addition to better aligning the normative and institutional elements of Indonesia’s 
legal regime to the Warsaw Framework for REDD+, we have argued that legal reform 
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is required for REDD+ in Indonesia because existing laws facilitate deforestation. 
Firms who have an economic interest in activities requiring deforestation have taken 
advantage of the segmented nature of the national institutions governing land use 
in Indonesia, the country’s decentralisation policy, and a lack of clarity regarding the 
hierarchy of laws. Sadly, they have gained access to concessions to use forest areas 
in an unstructured and unplanned way. Indonesia’s forest governance regime has thus 
been the cause of deforestation itself, rather than a means by which deforestation can 
be brought under control.

The issues we have highlighted in this paper are substantial, and will require a long 
term commitment by the government of Indonesia. From a legal perspective, the 
government could address many of the issues we have highlighted in this paper 
with a new Law on climate change or natural resources management that includes a 
section on REDD+. Appreciating the political complexities of creating such a new Law 
in the current political climate, we have also proposed two other approaches. First, a 
Government Regulation on REDD+, using the existing powers of the Environmental 
Law; or, second, a series of Ministerial Regulations and Joint Regulations issued by 
various ministries. These latter approaches, while more expedient, each have their own 
drawbacks but they may provide a regulatory solution to developing a legal framework 
to support an effective REDD+ regime in Indonesia. Given Indonesia’s important role in 
climate change mitigation globally, we think that more attention ought to be paid to this 
issue, as a matter of urgency.
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