
CHAPTER ONE 

Taking Civil Rights Seriously 

The achievement of civil rights by Indigenous people 
receives so little exposure in mainstream accounts of 
Australian history that one could be forgiven for think- 
ing that the achievement was not significant in the 
nation's history. Aside from occasional (generally inac- 
curate) public reminiscences about the effects of the 
1967 referendum, the gaining of civil rights by Indige- 
nous people is not part of Australian popular 
consciousness. The general histories of Australia that do 
mention it do not devote much space to it, and the 
analysis tends to characterise the acquisition of civil 
rights as the delayed rectification of injustice that was 
motivated by the changed consciousness of politicians, 
judges and bureaucrats.' 

Even extended scholarly accounts of Aboriginal his- 
tory rarely devote more than a few pages to the events 
that saw Indigenous people, generally from the 1960s 
onwards, gain civil rights such as the vote, access to 
social security, equal wages and so These historical 
accounts tend to emphasise certain important political 
protests, including the Yirrkala petition for land rights 
in 1963, Charles Perkins's freedom rides of 1965, the 
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1966 Gurindji wage and land dispute, and the 1967 ref- 
erendum, before moving to consider the more radical 
activism of the 1970s, such as the establishment of the 
Aboriginal tent embassy in 1972. 

These were all very significant events, and there is 
now a deal of literature primarily devoted to examining 
the myriad ways that Indigenous Australians have 
fought the injustices imposed on them, the best exam- 
ples of which are Bain Attwood's Rights for Aborigines, 
Attwood's and Andrew Markus's collection of docu- 
ments in The Struggle for Aboriginal Rights and Heather 
Goodall's Invasion to Ernba~sy .~  

However, there exists no written account that details 
how it was that laws came to be changed throughout the 
country to give Indigenous people formal legal equality 
with non-Indigenous Australians. There are some biog- 
raphies and autobiographies v - of key Aboriginal civil 
rights activists,' but these naturally concentrate on the 
details of the activism and motivations of the books' 
subjects. At best they only speculate about reasons for 
governmental change. There are other academic discus- 
sions of 1930s civil rights protests, but again the focus is 
not on the motivations for changes in government pol- 

Those historical accounts that do mention most of 
the significant developments of the 1960s and beyond 
that saw Indigenous people gain civil rights do not 
attempt in any concerted way to establish the reasons 
behind the policy  change^.^ 

On absorbing the considerable body of literature 
referred to above, the student of Australian and Aborigi- 
nal political history is left with the message that there 
were occasional rather than concerted protests on civil 
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rights issues, and that, with a couple of exceptions (most 
notably the 1967 referendum, whose civil rights relevance 
is greatly overstated, as will be discussed shortly), these 
protests did little to bring about changes to the civil rights 
status of Indigenous Australians. Instead, one is led to 
believe that Indigenous Australians gained civil rights as a 
result of a slowly developing governmental mindset that 
gradually and simply came to see the existence of racially 
discriminatory laws as unjust. 

A very different approach is taken when recording 
the victories of the American civil rights movement, or 
even the land rights developments here in Australia. The 
changes in both these fields are rarely depicted in isola- 
tion from the vigorous political activism that preceded 
the political change. This chapter explores why the 
struggle for Indigenous people's civil rights is so poorly 
remembered. 

First the meaning of the term 'civil rights' needs to be 
clarified. Despite its now almost defining identification 
with the American civil rights movement of the 1960s, 
the term has a long heritage that dates back centuries. 
The term is used in this book to refer to the shared legal, 
political and social rights of citizens that are provided 
for by Commonwealth and state laws. It is used to dis- 
tinguish this set of 'equal rights' or shared national 
rights from 'Indigenous rights', which are group-specific 
rights that reside only with Indigenous Australians and 
which result from Indigenous people's occupation of the 
country prior to the arrival of Europeans. 'Civil rights' 
has been used in preference to other terms such as 
'human rights' (which has international connotations 
that, while relevant, extend beyond the scope of this 



. 
C.. W 

" 
&. 
P , 
m. 
F. 
m 

2 
0 
P 
CD 

1 
=;' r 

F 
e 
(D 

g 
,-l- 

3 
n, 

8 
5' 
gs 

Ft r. 
F&. 
g r *  t Q S 0  
5 ;  g 
$ g =  
Q 8  % 
2. m 

@Q m v v h ' g  , - E!. 
." F"r 

L2 g 
%as 
* m c ,  K r z  
2 ," 2 m " 

9 v 
g g 

a= r 
0 

-2. 58 
=: c  

" E = ?  ,ros m 
9% g a. 

B g  R 

m 2 .  ' o w e  
" as Q. v r  0 r c . ~  a o  
( D S N 2 c t E  a; 

r g z o  
P n m Y r -  
% P ' "  CD .- 5- r G. g " a. 
3 6 .  B g g  
E o  O W  z . 0  Q 

a s a  '." q 3  "'8 3 B  v 
S g 
I" ,h B z E!. 

n, e:(D " a s  
0 w s c r  
2 . 2  * 
n, 0 z c q  r E = w g O -  * p  g m.3 1 
r w * P ' g g  
W v  D-2 * p p  P B=;" P aB. 
n, ; ' * o E ,  
E . " g q E  

2 a n 2  
& g o c m  
m 1 g "  O P 
g @$. , 5- ;d 

r r * z  OWEQag-g F? m 



6 Civil Rights 

and 'destitute' that existed in general child welfare legis- 
lation in all jurisdictions were subject to fluid 
definitions and thus enabled Indigenous children to be 
removed under laws that did not appear to be racially 
specific.12 Child welfare legislation existed in all states 
and ran in tandem with Aboriginal 'protection' legisla- 
tion. Thus amendments to 'protection' legislation that 
removed some of the most specific powers held by 
administrators over Indigenous children (a process that 
largely happened between the mid-1950s and the mid- 
1960s) probably did not lead to a significant change in 
the practice of child removal.13 A lack of evidence pro- 
hibits any detailed conclusion about the relationship 
between amendments to protection legislation and the 
level of child removal. 

The report of the National Inquiry found that after 
1940 the states tended to follow the lead of New South 
Wales in removing Indigenous children under general 
laws rather than under Aboriginal 'protection' laws. 
Despite this, nothing much changed: 

The same welfare staff and the same police who had previ- 

ously removed children from their families simpli because 
they were Aboriginal now utilised the neglect procedures 
to remove just as many Aboriginal children from their 

families." 

The main issue was thus not the existence of powers 
over children in Aboriginal 'protection' legislation but 
the manner in which a child's Aboriginality was so read- 
ily taken as evidence of neglect. Administrators in this 
field had even more discretion, and thus power, than 
they had over civil rights such as the right to vote. In the 
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latter case the law was racially specific: the ability to vote 
depended on one's race. By removing the racial speci- 
ficity, the formal bar was removed. But in the case of 
child removal, the removal of racial specificity in the 
legislation did nothing to stop the practice, since admin- 
'istrators had almost limitless discretionary power. 

The practice of routine child removal had long been 
vehemently opposed by parents, by Indigenous cornmu- 
nities, and by activists. But the practice was only 
eventually (and gradually) stopped as the damage 
caused to all parties by forced separation became clear. 
Thus this was a change in administrative practice that 
was gradual and that, in many ways, was the result, it 
could be tentatively suggested, of different factors from 
those that brought about changes to racially discrimina- 
tory legislation. 

By not examining child removal in any depth, this 
book may be said, in one historian's words, to be sub- 
scribing to a 'masculinist political discourse', which has 
'placed an emphasis on civil rights and the like and paid 
little attention to matters such as the removal of chil- 
dren'.15 To this (in some ways, imagined) charge, two 
things can be said. 

First, the 'civil rights' discourse cannot adequately be 
described as masculinist. Certainly the discourse does 
engage the 'public' realm, the place where the individual 
has engaged with the state (in voting, in having wages 
regulated and so on), and this can undoubtedly be seen 
as masculinist, just as a concentration on this public 
realm goes some way to reinforcing the very existence of 
the public/private dichotomy. It is also true that one of 
the best ways to challenge the dichotomy is to bring the 
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'private' into the 'public': to reveal, in terms of the sub- 
ject matter of this book, the impact that laws had, or did 
not have, on individual lives. But for reasons stated ear- 
lier, this is not the task of this book; it is a task for 
Indigenous people to undertake should they so wish 
(and increasing numbers, of course, are doing this). 

The reason it is inappropriate now to use the term 
'masculinist' to describe a concentration on the public 
sphere is that, although the term is not meant in this 
way, its use suggests that the 'civil rights' discourse has 
been engaged in predominantly by men. Although this 
has been true in terms of the governmental side of the 
equation, a significant number of the vocal activists 
have been women. To label the 'public' discourse of 
'civil rights' as masculinist risks the unintended side 
effect of actually belittling the central role played by 
activists such as Jessie Street, Shirley Andrews, Faith 
Bandler and Oodgeroo, to name a few. 

Second, a book like this, which concerns governmen- 
tal activity, cannot be said to play a part in silencing or 
marginalising discussion of issues such as child removal. 
As stated earlier, the child removal policies doubtless 
had a much more profound impact on those affected 
than did any of the discriminatory laws and policies 
examined here. This book should not be taken as evi- 
dence to the contrary. A fair criticism might simply be 
that the issues covered are not the most central ones 
that impacted on Indigenous people's lives. That is a dif- 
ferent point, and one that is undoubtedly true. 

Taking Civil Rights Seriously 

No watershed moment 

One of the principal reasons why the acquisition by 
Indigenous people of civil rights receives so little popu- 
lar or scholarly attention is because there was no 
defining moment of victory that can easily be com- 
memorated. In the popular media, the 1967 referendum 
receives sentimental treatment as the time when Indige- 
nous people became citizens. But given the simple 
inaccuracy of this observation - which, despite the 
efforts of Bain Attwood, Andrew Markus and others, 
appears to be compounding daily - its repetition hardly 
amounts to a serious attempt to understand what should 
be an important time in Australian historical memory.16 

The legal effects of the referendum were that the 
Commonwealth gained a concurrent power with the 
states to legislate with regard to Aboriginal people, and 
thzt Ab~rigixa! people frmn t h e n  had to be cocnted in 
official population statistics. The referendum has taken 
on an important symbolic value for many people, 
Aboriginal and non-Aboriginal, and the large vote in 
favour of the changes can legitimately be seen as some 
recognition by the majority of Australian people that 
Indigenous people had been unjustly treated. The passage 
of the referendum was certainly relevant to the civil 
rights status of Indigenous people inasmuch as it 
ensured that the Commonwealth had the power to over- 
ride discriminatory state laws. It can also be seen as a 
vote for non-discrimination. But while the fight for the 
'yes' vote is clearly part of the struggle by Indigenous 
people for civil rights, its limited legal significance 
renders it unable to be seen as the principal defining 
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moment. This point is reinforced by the recognition that 
it was not until the election of the Whitlam government 
in 1972 that the new Commonwealth power was put to 
any substantial use. 

Aside from reminiscences about the referendum, 
there is no single event which could even remotely be 
described as 'the civil rights moment' in Australia. For 
on all civil rights indicators, the change from exclusion 
to inclusion was gradual and piecemeal. 

Nowhere is this more clearly the case than with the 
right to vote. The point in time that has most claim to 
be 'the moment' when Indigenous people were enfran- 
chised is 1962, when the Commonwealth removed the 
last of its barriers to Indigenous enrolment. However, 
by this stage Aboriginal people in Tasmania, Victoria, 
New South Wales and South Australia could vote at 
Commonwealth level, as could Indigenous people who 
lived elsewhere if  they had served in the army or if, in 
the case of Western Australia, they held state 'certifi- 
cates of citizenship'. This had been the case since 
Commonwealth legislation was passed in 1949, and 
some Aboriginal people in the south-eastern states - 
though it would seem to have been few - had earlier 
held a section 41 constitutional right to the Common- 
wealth vote on the basis that they had been enrolled 
at state level prior to the passage of the first Common- 
wealth franchise legislation, the Commonwealth Franchise 
Act 1 902.17 Western Australia and the Northern Territory 
also removed their restrictions on Aboriginal voting in 
1962, giving that year more claim as the year of enfran- 
chisement. Only in 1965 did Queensland remove its 
restrictions. 

Taking Civil Rights Seriously 1 1  

So 1962 was the year when all Commonwealth 
restrictions and some state and territory restrictions on 
Indigenous voting were removed. But it is difficult to 
hold this date out as of commemorable significance, 
given that Aboriginal Victorians, for instance, had in 
theory long held the state vote, and had since 1949 - or 
even earlier under section 41 of the Constitution - 
possessed the right to a Commonwealth vote. 

Nor is it easy to construct simple time-lines for the 
achievement of other civil rights. In 1959 most restric- 
tions on access to social security were removed, but prior 
to this some Aboriginal people who adopted European 
lifestyles had been able to receive benefits if the wide 
discretionary powers of bureaucrats were exercised in 
their favour. Even after 1959, some restrictions still 
existed. It was not until 1966 that Aboriginal people 
who governments catagorised as 'nomadic or primitive' 
were able to claim benefits on  an equal footing with 
non-Indigenous Australians. 

If one looks to those civil rights over which the states 
had control, such as freedom of movement, one sees an 
even more complex picture. All states eventually 
repealed legislation that enabled Indigenous people to 
be forcibly removed to reserves. But each state did this 
in its own time, leaving no one date that can easily be 
commemorated. 

So we can see that the lack of a key defining moment 
is one reason why the fight for Indigenous people's civil 
rights is so readily forgotten. But there are several other 
equally important reasons. 
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Civil rights and assimilation 

The notion that the attainment of civil rights allows 
for inclusion in the political community ties in with a 
second reason for our indifference about civil rights strug- 
gles - the belief that Indigenous people were granted civil 
rights in order to further the process of assimilation. On 
this view, Indigenous people were granted civil rights as 
part of a bid to remove any differences that might exist 
between them and non-Indigenous people. Thus, the 
argument follows, the good that came from the acquisi- 
tion of these rights must be weighed up against the evils 
that were done under the policy of assimilation: the 
break-up of traditional lifestyles and modes of organisa- 
tion and the forcible removal of Indigenous children from 
their parents. 

Under the assimilation policy, a distinct cultural 
group w a  forced to fclrrfeit its anin11~n- in ~ r d e r  ta 

Y ULLALoLI 

adopt the ways of a supposedly superior culture. The 
policy now is quite rightly seen by most people to have 
been a grievous mistake. The issue here though is: was 
the discredited policy of assimilation responsible for the 
changes to the civil rights status of Indigenous 
Australians? 

One of the key arguments of this book is that the 
acquisition of civil rights by Indigenous people is not 
something that can simply be attributed to the govern- 
mental policy of assimilation. This may seem a surprising 
argument, given that the policy, as it related to legal 
rights, was simple. While there continues to be debate 
about when assimilation became official government 
policy (one Commonwealth minister has argued that it 
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as state and Commonwealth policy from 1951, but 1961 
is the date of the first combined governmental descrip- 
tion of assimilation), and about what the policy actually 
entailed (did it necessitate the quashing of Aboriginal cul- 
ture and the breaking up of many Aboriginal families?),18 
he policy was straight forward as it related to legal rights. 
he combined governmental statement on assimilation 

in 1961 specified the following: 

The policy of assimilation means that all Aborigines and 
part-Aborigines will . . . live as members of a single Aus- 

tralian community, enjoying the same rights and 
privileges, accepting the same responsibilities, observing 
the same customs and influenced by the same beliefs, 

hopes and loyalties as other A~stralians.'~ 

The relationship between the policy of assimilation 
and the acquisition of civil rights has led noted academ- 
ics in recent times to adopt very ambivalent stances with 
regard to the achievement of civil rights. Tim Rowse, in 
his often brilliantly insightful study of rationing in 
central Australia, entitled White Flour, White Power, looks 
at the way the introduction of the assimilation policy 
oversaw a shift away from the provision of rations to the 
provision of cash to Aboriginal people during the 1960s 
and 1970s. This came about as a result of the acquisition 
of civil rights by Aboriginal people, particularly social 
security entitlements and equal coverage under industrial 
awards. Rowse examines the ways in which these 
changes, and the flow-on effects that saw non-Indigenous 
work and social practices take hold, took many Indige- 
nous people into poverty and disturbed Indigenous 
family structures. He notes that unemployment rose 
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when equal wages were required to be paid to Aboriginal 
stockmen, and that non-Indigenous family structures 
became imposed on Indigenous people, with men 
expected to be breadwinners and women expected to 
be economically reliant.*O 

In another piece on the same topic Rowse gives two 
alternative renderings of the assimilationist 'triumph of 
contractual relations over tutelary ones'. First, he draws 
attention to the quintessential assimilationist policy of 
removing Indigenous children from their families, and 
argues that this horrendous practice far outweighed any 
of the benefits individuals were now able to enjoy in 
their new relationship with the state. Second, he refers 
to the nostalgia of some Aboriginal people in central 
Australia for their pre-cash relationships with non- 
Indigenous people.21 

Peter Read has been even more ambivalent about the 
acquisition of civil rights by Indigenous people. In dis- 
cussing the principle of non-discrimination, which 
underwrote the acquisition of civil rights and which 
received its clearest expression in the 1948 United 
Nations Universal Declaration of Human Rights, Read 
writes: 

The moment that principles such as equal pay, equal edu- 
cation and full social-service benefits contact collectivist 

and tribally secure Aborigines they clash with a deep asso- 

ciation with land, a shared economy and a distinctive 
social hierarchy. The deployment of the Declaration of 
Human Rights does not necessarily help indigenous people 

to free themselves from post-colonial domination, rather it 

may serve to hasten their flight towards post-modern 
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capitalism, waste and unemployment, into environmental 

and social degrada t i~n .~~ 

The concern of Read and Rowse is that access to cash, 
through social security and equal wage entitlements, 
changed forever the lives of 'tribally secure Aborigines' 
(Read) and impacted on Aboriginal family structures 
that had sought to reconcile Indigenous ways with West- 
ern concepts of work (Rowse). 

Both Read and, less directly, Rowse take an unlikely 
subject as the focus of their ambivalence towards the 
acquisition by Indigenous Australians of civil rights. 
The principle of non-discrimination on the grounds of 
race -which is one of the basic tenets of the Universal 
Declaration of Human Rights and which was the main 
rallying call of civil rights activists in Australia - is one 
of the pre-eminent human rights that have been over- 
wheirniligiy supported by the representatives of most of 
the world's population." While neither Read nor Rowse 
has argued, or would argue, that civil rights should not 
have been accorded to Indigenous people, and while 
neither of them would denigrate the hard work per- 
formed by Indigenous people and their non-Indigenous 
supporters in the political battles that resulted in 
gradual political change, their views about the acquisi- 
tion of civil rights seem unduly negative. 

This undue negativity stems from two apparent 
beliefs, which are also evident in many of the works 
referred to in the first part of this chapter. First, a popu- 
lar belief seems to exist that civil rights were not so 
much won by Indigenous Australians as simply granted 
to them in accordance with the government policy of 
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assimilation. Second, it is then assumed that the civil 
rights gains are indelibly linked to, and need therefore 
to be weighed against, the more horrendous practices 
conducted under the name of assimilation, such as the 
removal of Indigenous children from their families. 
Each of these concerns is dealt with in turn. 

Were civil rights won or granted? 

When ,viewed as steps simply taken by governments to 
further the process of assimilation, the acquisition of 
civil rights takes on an almost conspiratorial tone: these 
rights were granted in furtherance of the practice of 
wiping out any distinctiveness between Indigenous and 
non-Indigenous Australians. It is unsurprising that 
politicians of the time would attempt to depict civil 
rights changes as driven by their own policy of assimila- 
L- L ~ U I I ,  - -- thereby ciaiming internationally popular moves 
stemmed from their own initiatives. Paul Hasluck, when 
he was Minister for Territories, did this when he said of 
the enfranchisement of Aborigines that 'The great fea- 
ture of this bill and its true meaning. . . is that we are 
moving closer towards the ideal of one people that must 
be treasured by all of us . . . It has been our ideal that we 
should be not a nation with divisions of race or class, or 
a nation of different levels, but that we should be one 
peopleJ.** 

Somewhat surprisingly, however, a similar characteri- 
sation is evidenced in the reference earlier by Read to the 
'deployment' of the Universal Declaration of Human 
Rights. He seems to suggest that the principle of non- 
discrimination was simply put into action from on high, 
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rather than following on from political action. This kind 
of depiction is clearer still in the following remark by 
Rowse: 

The movement from rations to cash in the 1960s and early 

1970s was consummated by including Indigenous people 
in industrial awards and giving them equal access to social 

security benefits. These changes were linked to the lifting 

of statutory restrictions on their movement, property- 
holding, associations and consumer choices, and to the 
granting of their right to vote. 'Assimilation' was planned 

social change, conferring   citizens hi^'.^^ 

Russell McGregor, a noted historian, has repeated this 
characterisation that civil rights were bestowed as a cen- 
tral plank in the policy of assimilation. In a review of 
Rowse's White Flour, White Power, McGregor commends 
Rowse for coming 'to grips with the assimilationist pro- 
ject itself: the attempt to achieve equality by conferring 
equivalent rights on all  citizen^'.^^ In another piece, in 
which he discusses the fact that 'assimilation' has always 
been a contested term, McGregor writes: 

Certainly there was agreement on the desirability of Abo- 

rigines acquiring the fundamentals of citizenship - the 

vote, social security benefits and so forth - but there was 
disagreement over the basis on which such rights should 

be conferred . . .27 

According to these accounts, the conferral of civil 
rights was simply part of 'the assimilationist project' and 
came about as the result of government initiatives and 
the implementation of government programs. 

The main reason for rejecting this line of argument is 
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that the policy was so open-ended, and the criteria that 
needed to be satisfied before changes could be made 
were so vague, that the policy could not be said to have 
driven the legal changes that will shortly be examined. 
Assimilation, as it related to legal status, was an 'in the 
fullness of time' policy that specified equality as the ulti- 
mate aim but did not specify how and when this was to 
be achieved. The vagueness of the policy requires us to 
look to other causal factors to understand why Indige- 
nous people gained civil rights when they did. 

In the case of some of the legal changes examined in 
this book, such as the Commonwealth vote, the evi- 
dence of other causal factors is so strong that one could 
argue that the change would have come about even if 
assimilation had not been stated government policy. On 
other occasions this evidence is not so strong, and the 
policy of assimilation was relevant to the extent that it 
gave a certain philosophical consistency to proposals 
that might not otherwise have gained the necessary 
political support to be adopted. For most of the civil 
rights changes examined in this book the evidence is 
good enough, however, to support the general argument 
that a combination of international pressure and domes- 
tic activism led various Commonwealth and state 
governments to make civil rights changes when they 
did. 

The period when the most significant changes to the 
civil rights status of Indigenous Australians were occur- 
ring was a time of enormous change in international law 
and politics, evidenced most clearly by the growing 
status of the United Nations and its declarations and 
conventions, the rise in popylarity of the belief that 
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universal 'human rights' which are not culturally 
specific exist, and the increasing international muscle 
exercised by former colonies in South-East Asia and 
Africa. This was a time, more than ever before, when 
rights talk by domestic activists was likely to receive sig- 
nificant international consideration. By characterising 
their struggle both for civil equality and for the recogni- 
tion of specific Indigenous entitlements (primarily to 
land) in terms of rights, Indigenous activists and their 
non-Indigenous supporters were able to shame Aus- 
tralian governments into acceding to many of their 
demands. Rights talk and national shame were the 
essential elements that explain changes to the civil 
rights status of Indigenous Australians. As Paul Have- 
mann and Kaye Turner have written, 'The politics of 
rights and its other face, the politics of shame, are cru- 
cial vehicles for the kinds of symbolic challenge which 
are essential when minorities take on majorities in a 
liberal democra~y. '~~ 

As shown in Chapters 2 and 3, extensive lobbying by 
the Federal Council for Aboriginal Advancement (later 
the Federal Council for the Advancement of Aborigines 
and Torres Strait Islanders), the pre-eminent Aboriginal 
rights group of the time, preceded important changes to 
the social security legislation in 1959 and later in 1966; 
the decision of the Menzies government to establish 
the committee whose recommendations saw all adult 
Indigenous Australians enfranchised at Commonwealth 
level in 1962 can be directly traced to activism (and the 
attendant international attention received) by the 
Federal Council in 1961; and the Conciliation and Arbi- 
tration Commission's 1966 decision to award equal 
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wages to Aboriginal cattle workers in the Northern Ter- 
ritory has to be placed in the context of the threatened 
and actual industrial action of Indigenous people and 
supportive unions, just as it must be seen as following 
on from the tireless lobbying of numerous Aboriginal 
rights groups. Meanwhile state- based organisations - 
like the Council for Aboriginal Rights in Victoria, the 
Western Australian Native Welfare Council, the 
Aboriginal-Australian Fellowship in New South Wales, 
the Aborigines Advancement League of South Australia, 
and the Queensland State Council for the Advancement 
of Aborigines - were crucial in pushing state govern- 
ments and the federal government to repeal racially 
discriminatory laws. 

Many of these Aboriginal rights groups were estab- 
lished in the 1950s by non-Indigenous people, and 
continued to be dominated by non-Indigenous people 
until the late 1960s. This has no doubt contributed, with 
some justification, to the caution with which the opera- 
tions of these organisations is judged. But the work of 
these often very effective pressure groups cannot simply 
be dismissed on this basis. And indeed the groups did 
increasingly seek out Indigenous viewpoints, particu- 
larly in the 1960s when Indigenous people began to take 
leadership roles. 

Separating civil rights from the horrors of assimilation 

The understanding that civil rights were won, and not 
simply granted in line with government policy, has impli- 
cations for the other apparent belief at the base of many 
negative views about civil rights: that the acquisition of 
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il rights needs to be weighed against horrendous 
similationist practices such as the removal of children. 
his belief is clearly held by Rowse, who baulks at describ- 
g the gaining' of access to cash as a simple 'story of 

ncipation'. In his chapter 'Indigenous Citizenship 
Self-Determination' he poses the question of whether 

e move from rations to cash amounted to 'progress', 
d he states that the removal of Indigenous children 

om their parents is one of the 'critical alternatives to 
ch a celebratory account'.29 
This balance-sheet approach to civil rights, whereby 

ivil rights gains are weighed against destructive assim- 
lationist practices, is an approach that is informed by 

e belief, held by some, that 'Any discussion of equal 
ghts for Aboriginal people was inevitably and inextri- 
bly linked to assimilati~nisrn'.~~ To be sure, the policy 

f assimilation did give a certain theoretical consistency 
o rights and welfare talk in Aboriginal affairs, and 
here was a clear proximity, in the minds of some, 
etween equal rights and the desire to remove cultural 
istinctiveness. Marilyn Lake has .usefully categorised 
his closeness as a '"dangerous intimacy" between the 

rogressive" principle of non-discrimination and the 
pressive" policy of as~imilat ion ' .~~ Nevertheless, 

ere are two reasons why we ought to make a distinc- 
on between the search for non-discrimination and 
he policy of assimilation. 

The first is a philosophical one: the acquisition of 
equal rights did not necessitate the sacrificing of cultural 
identity that was germane to the assimilationist desire 
for all to become part of, in the words of the policy, 'a 
single Australian community . . . observing the same 
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customs and influenced by the same beliefs'. One coul e distinction was one to which activists and activist 
both in theory and in practice, have equal rights and y isations firmly clung. 
maintain a distinct cultural identity. ary Bennett, in her 1957 booklet 'Human Rights for 

The second reason we now ought to make a disti tralian Aborigines', called for the application of the 
tion between non-discrimination and assimilation i ersal Declaration of Human Rights to Aboriginal 
that this was a distinction that was held by many of th le, and at the same time she was strongly critical of 
.activists - who were seeking civil rights. They soug most despised of assimilationist practices, the removal 
equal rights, but most did not want to see Indigeno original children from their parents. She wrote: 
identity sacrificed in order to create 'a single Australia 

do not want a policy that would destroy [Aboriginal] communityJ which observed 'the same customs' an 
heritage by assimilating all the Aborigines in such a way had 'the same beliefs'. Often times the search for equa 
that they would disappear into the general population and rights was simply part of an ongoing political strugg 
ose all connection with their past. Rather we want a policy But when activists felt the need to locate the search f 
f integration of two equal and friendly groups . . .33 equal rights within a broader policy program, the 

inevitably chose the term 'integration' over 'assimil 1959 the Aborigines Advancement League of Vic- 
tion', simply to separate their rights program from , in its journal Smoke Signals, outlined the debate 
policy that had at its core a desire to remove cultura ut the policy of assimilztion that was then being 
distinctiveness. by Paul Hasluck and the anthropologist A. P. Elkin. 

Probably the most important statement outlinin uck's vision, which became the pre-eminent one in 
the difference between integration and assimilatio S of both public policy and public perception, was 
came in  the International Labour Organisatio Indigenous people would gradually surrender a 
Indigenous and Tribal Populations Convention 19 degree of cultural identity as they moved increas- 
which among other things placed an onus on govern- into non-Indigenous society. Elkin was more open 
ments to enable Indigenous people 'to benefit on the retention of some degree of separate group iden- 
an equal footing from the rights and opportunitie . After outlining these positions, the Aborigines 
which national laws or regulations grant to the other vancement League of Victoria, a strong advocate of 
elements of the population', and to create 'possibilities a1 rights, argued the 'following: 
of national integration to the exclusion of measures 

he term 'integration' is used in preference to assimilation tending towards the artificial assimilation of these po 
n the grounds that it implies the ability of the smaller ~ l a t i o n s ' . ~ ~  The distinction here was thus essentially a 

group to retain its identity while living within and in distinction between non-discrimination and assimila- 
harmony with the National community. 'Assimilation' tion. While Australia never ratified the Convention, 





26 Civil Rights Taki~zg Civil Rights Seriously 27 

Indigenous rights. ~pecifi&all~, there are three issues r ues, With particular reference to the 1930s, that land 
vant to Indigenous rights that have clouded our thin sought by key Aboriginal organisations not on the 
about civil rights. First, there is some uncertainty abo is of prior occupancy and historical rights but rather 
whether we can talk in Australia about the existent use of 'the need of Aboriginal citizens for economic 

rights movement. Second, recent citizenship theory n this understanding one could Suggest the exis- 
attempted, for a variety of reasons, to merge discussi e of two separate Aboriginal rights movements, 
on  Indigenous rights and civil rights under the 0 ch perhaps overlapped in the 1960s: a civil rights 
rubric of 'citizenship'. Third, there exists the bel ement that incorporated a desire for land for eco- 
among SOme noted commentators that the acquisitio mic reasons; followed by a land rights movement as 
civil rights has actually inhibited the legal recogniti nderstand that phrase today, according to which 
of Indigenous rights. was sought on the basis of spiritual connection and 

carding to rights that existed prior to 1788. 

Was there U civ-il rights movement in Auspalia? Heather Goodall differs from McGregor, arguing that 
has always maintained a unique place in Aboriginal 

The search for civil rights is now often seen as the m ical activism. In her important study of Aboriginal 
earnest and less radical sibling of the search for t tics in New South Wales, Goodall argues that, even 

the 1930s) 'land continued to maintain an important 
fusion as to whether we should talk in Australia abo sition in Aboriginal demands'. In that decade, how- 

er, other pressures meant that 'it could not be the 
'Aboriginal rights' movement. imary, urgent goal it had been in previous decades'. 

This question has been the subject of much acade oreover, she questions the assumption that Aboriginal 
debate, the terms of which have principally concern ruggles in the 1950s and 1960s were concentrated 
Indigenous people's rights to land, and the basis rely on civil rights." For Goodall, then, to refer to two 
which land rights have been sought. One view is th ovements in separation from each other is to fail to 
until the Indigenous people sought land rights dey-stand the dynamics of Aboriginal political 
principally for RaSOnS of economic security. The other 
view is that the fight for land rights has always been Without seeking to resolve this complex debate 
driven by Indigenous beliefs about spiritual connected- which is not so much about whether land has always 
ness to the land. een important in Aboriginal politics but why it has 

Russell McGregor is circumspect about the centrality een important) it is fair to state that it does not make 
of land in Aboriginal politics prior to the 1960s. He uch sense to talk of a 'civil rights movement' in 
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contrast to an 'Indigenous rights movement' or a ecific kinds of rights is cast 
rights movement': And indeed the non-existence in favour of discussions about the extent of 
clearly defined and separate 'civil rights movemen lest feelings of 'belongingness' to their societies. 
Yet another reason why civil rights achievements ha focus is on what makes people belong, not how 
been marginalised. ivalent their rights are. The underlying current in 

that different peoples need 

Can we still talk of two sets of rights? recognition of different rights in order to share a . 

of belonging to their society. 
Another Cause for confusion about civil rights S e positive side to this is that Indigenous rights 
from recent international developlnents in citize ot so easily be dismissed as 'additional' or 'special' 
theory that have sought to merge seemingly ts that only Indigenous people haveaccess to. when  
rights (equal rights and group rights) under an exp st concept like citizellship, 
concept of 'citizenship'. Historically 'citizenshi S controversial. 
connoted the shared enjoyment of certain righ t the negative side to this practice is that it tends to 
attempts have been made over the past decade ure the very real divisions that exist between civil 
broaden our understanding of citizenship so t ts and Indigenous rights. These divisions need par- 
term might also encompass the enjoyment of certa larly to be highlighted when policy makers discuss 
'group-specific' rights. appropriate balance to be struck where Indigenous 

Iris Young and Will Kymlicka are the forem0 ts conflict with civil rights. This issue is further dis- 
cates of this position,43 and an expansion of the ut for present purposes the 
of 'citizenship' to incorporate group-specific rights t to be made is that the use of an expanded concept 
been given a direct application to Indigenous rights b citizenship to encapsulate divergent Sets of rights 
mmber  of Australian and New Zealand scholar helped to discourage discussion of civil rights. 

the acquisition of civil rights prevent the recognition o f  to their book Citizenship and Indigenous ~u 
adopt Kymlicka's argument that 'true equalityr require 
the ' a~~ommodat ion of differences1, and go so far, as to more pertinent reason for the lack of attention to 
state that the 'recognition of indigenous rights thus il rights stems from the view of some academics that 
bec~mes  the pursuit of equal rights at a more sophisti- actually inhibits the recog- 
cated 

The intended result of this expanded concept of Tim Rowse has argued that the Racial Discrimination 
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Act 1975 (Cwlth), Australia's pre-eminent (if belate state must negotiate. Henry Reynolds, Paul Havm~ann 
expression of the non-discrimination principle th others have discussed the ways in which Indigenous 
underwrote all civil rights changes, 'may not be ad ts might be viewed and positioned as existing along- 
quate to the recognition of indigenous political form e the civil rights shared by Indigenous and 
and that the Act 'enshrines individualist rights again n-Indigenous people." These two sets of rights entail 
discrimination, consistent with the axioms of assimil o sorts of belonging: to one's community, and to the 
tion te. For Indigenous Australians these two relationships 

what  quite properly troubles Rowse is the difficult en require quite divided loyalties, which will occasion- 
of reconciling the acquisition of civil rights with th come into conflict with each other and will raise quite 
diminishing existence of traditional forms of Indigeno mplex issues. On such occasions Indigenous people's 
political organisation, and the emerging recognition vil rights may have to take second place to their Indige- 
Indigenous rights, such as native title. us rights, and at other times their civil rights may 

But that is no reason to be ambivalent about the acqui vail. Since few Indigenous people are seelung complete 
sition of civil rights. .At the outset it should be noted tha aration from the state as a political aim, this is a nego- 
if the Racial Discn'mination Act had not been in place, t ing process that cannot be avoided. Indeed its existence 
High Court would not have been able to recognise CO just one of the ongoing effects of colonisation. But the 
man law native title in the Mabo (No. 2) case in 1992. BU eed for this negotiating process does not justify ambiva- 
for the existence of that Act, Queensland's legislati nce about civil rights, any more than it should justify 
attempt to wipe out native title on islands off that state bivalence about Indigenous rights. 
coast would have been successf~l.~~ 

Nevertheless, it is certainly true that there are ma 
hat is there to commemorate? (and there will be more) demarcation disputes where t 

recognition of Indigenous rights conflicts with th final and overriding consideration that has led to 
enjoyment by Indigenous people of civil rights. Thes lence about civil rights victories is that no significant 
disputes have arisen where Indigenous communities ositive changes appear to have occurred in Indigenous 
have sought to limit the supply of alcohol in their CO mmunities since these rights were won, and some 
munities, where Aboriginal customary law is practis ecidedly negative effects (alcoholism, unemployment 
and in a variety of other contexts. nd domestic violence) appear to have coincided with 

These disputes, though, as are discussed in detail i e acquisition of civil rights. 
Chapter 5, should not be seen as evidence of the funda- ~t is to Australia's shame that many Indigenous corn- 
mental incompatibility of the two sets of rights, but rather unities have third-world standards of health, and that 
as boundary disputes which Indigenous communities and education and employment indicators consistently label 
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Indigenous people as the most disadvantaged group in boriginal industry' - are very much the political heirs 
the country.4g In this regard the removal of discrimin f civil rights activists. 
tory laws from Australian statutes has not led to Moreover, the connections between civil rights and 
dramatic changes. That is not to say that there has been ndigenous rights activism is even more explicit than 
no improvement since the 1 9 6 0 ~ , ~ ~  but the changes in hat. Many key Indigenous rights activists became politi- 
Iiidigenous well-being that have taken place are ce ed, or received on-the-job training in political 
tainly not so significant as to be the cause for tivism, in the civil rights campaigns of the 1960s and 
celebration. eyond. One could refer here to many individuals who 

In Chapter 4 some of the reasons why civil rights re both civil rights and Indigenous rights activists, 
changes have not led to greater changes .in Indigenou t two will suffice. Oodgeroo and John Newfong were 
well-being are explored, but for present purposes ther o Indigenous activists who pursued Indigenous rights 
remain a number of reasons why the achievement ith great commitment: Newfong was a key player in 
civil rights by Indigenous Australians should be reme establishment of the Aboriginal tent embassy, and 
bered. The first involves recognising the agency geroo's poetry remains for many the best expression 
Indigenous activists and their non-Indigenous suppo boriginal connectedness to the land. Yet.both were 
ers in bringing about changes in governmental policy. ery active in civil rights campaigns of the 1960s with 
was not the case, as received wisdom has it, that the e Federal Council for the Advancement of Aborigines 
granting of civil rights was just another plank in th d Torres Strait Islanders and other rights organisa- 
governmental policy of assimilation. ns. Civil rights activism went hand in hand for many 

Second, the work and achievements of these activist th Indigenous rights activism. 
broke new ground in forcing reluctant government r some commentators the relationship between 
deal with Indigenous leaders, while at the same ti rights activism and Indigenous rights activism is 
fostering in future Indigenous leaders the belief th t apparent. They see the acquisition of civil rights by 
positive results could come from an active engagemen digenous Australians as the result of a paternalistic 
with political processes. The challenge posed to t ationship between Indigenous people and the state. 
state by the recognition of Indigenous rights makes 1 e apparent connection between civil rights and the 
tempting to view today's proponents of Indigeno licy of assimilation, and the perceived difficulties that 
rights as holding categorically different philosophic 1 rights present to the recognition of Indigenous 
views from those held by the seemingly more conserv ts, have ruled out the possibility of any triumphal or 
tive activists of the 1960s. But today's Indigeno n favourable commemoration of the acquisition of 
activists - whose. success at achieving national prom il rights. For others, the complex web of dates and 
nence has seen them denigrated as belonging to th nts that mark the acquisition of civil rights by 
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Indigenous Australians has made commemora 
simply too difficult. 

That is unfortunate, because civil rights ac 
achieved a great deal in forcing a reluctant state i 
new relationship with Indigenous people. In so d 
they instigated significant social change in Australia 
is still occurring. While there has never been cau 
Australian history to be triumphal about the relat 
ship between Indigenous people and the state, 
achievements of civil rights activists at least deser 
be remembered. 

CHAPTER TWO 

Defending Australia's Reputation: 
ding Commonwealth Discrimination 

e .  movement against racial discrimination has found 
pression both within Australia and in the international 

ere. The [Inter-Departmental Committee on Racial 
crimination] noted the activities of Aborigines advance- 

n t  organizations and the increasing interest and 
cern that has developed for the welfare of Aborigines. 

uring the session of the 24th Parliament that has just 
oncluded 56 petitions containing 64,500 signatures were 
resented to the House of Representatives . . . 

The Committee, concluded that, in the light of its 
derstanding of Australian public opinion . . . proposals 

r further progress towards the removal of discrimination 
ould, on the whole, be favourably received.' 

Confidential Report of the Inter-Departmental 

Committee on Racial Discrimination, March 1964 

ind 
fas 

igenous Australia 
hion between tht 

.ns acquire 
2 late 1950s 

civil rights in 
and the mid- 

OS? What factors motivated governments to make or 
port the legislative, constitutional and quasi-judicial 
nges that saw Indigenous Australians placed on an 
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