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[1] Events have overtaken what was to be a biographical note on Thurgood Marshall, 

retired Associate Justice of the US Supreme Court (1967-91). The main thrust of this note 

was to be the concern that he should be remembered for his accomplishments rather than 

the controversy surrounding the Senate confirmation hearing into the appointment of his 

successor, Clarence Thomas, nominated by President George Bush and sworn in on 

November 1, 1991. 

 

[2] Marshall died of heart failure on 24 January, 1993 at 84 years of age with the 

Australian ABC radio programme PM announcing his death on the following day and 

describing him as the “grandfather” of the US Civil Rights movement. In fact he was the 

father of the movement with the title “grandfather” rightly belonging to Marshall’s 

teacher, mentor, and predecessor as lead counsel for the NAACP (National Association 

for the Advancement of Colored People): Dr Charles Houston. Similarly, one can take 

issue with the suggestion that the indignity of being refused enrolment at the University 

of Maryland Law School was never to be forgotten by Marshall. In the 1930s the only 

law school that an ambitious young Negro aspiring to become a lawyer would consider 

was the powerhouse Howard University Law School under its Dean Houston who, in the 

span of two years, had turned it from “a fifth-rate law school’ (as described by Justice 

Louis Brandeis of the Supreme Court to Howard’s president Mordecai Johnson) into an 

American Bar Association fully accredited law school and gained for it membership of 

the Association of American Law Schools “without qualification”. Howard Law School 

and Houston were behind the twentieth-century Civil Rights movement and Houston, as 

mentor and guide was well placed to direct his graduates towards the fight for equal 

rights for US Negroes. One of Houston’s graduates, first in the 1933 class, was Thurgood 

Marshall. 
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[3] Thoroughgood (named after his grandfather and later shortened to Thurgood) 

Marshall would assert in his later years that he learnt the US Constitution as punishment 

in after-school detention brought about by his schoolboy misdemeanours. When he had 

acquired near legendary status among American negroes, his hometown Baltimore’s 

negro weekly newspaper, the Afro-American, effusively proclaimed that he had passed 

the state bar exam with one of the highest marks ever recorded. Marshall responded 

setting the record straight by saying that his score was “as I remember it, less than one 

point above the pass mark of 210.” 

 

[4] For 28 years from his graduation in 1933 to his 1961 appointment to the US Court of 

Appeals Marshall devoted his career to public interest law for the NAACP. An interview 

with the retired justice in the June 1992 issue of the ABA Journal concludes: 

James Mettale signals that my time is up. I ask one last question: What advice 
does he give to young black attorneys today?  
‘None, I don’t,’ he crisply replies. ‘I don’t give advice to either of my boys. I had 
a deal with them: I wouldn’t volunteer advice. And it ends up that one of them 
gave up a job paying $100,000 and some with the biggest law firm here to go to 
work for Ted Kennedy, and I said, “With all the money I spent on your education, 
why did you take that?” You know what he said? “I know somebody else who 
didn’t give a damn about money, too”.’ 

 

[5] Before he acquired his legendary status, he served a long and presumably at times 

dispiriting apprenticeship in the backwoods and backwaters of the southern states with 

the NAACP attempting to stand between community lynch law and his criminal 

defendant clients. Marshall wrote the brief for the successful Chambers v Florida (1940) 

appeal to the US Supreme Court. The NAACP’s finances were so stretched that he 

couldn’t attend in Washington to hear it argued by Leon Ransom (another pioneering 

civil rights advocate and Houston recruit to the Howard law faculty). Justice Hugo Black 

wrote the per curiam decision, an opinion in which Black took great pride for the next 30 

years: 

Under our constitutional system, courts stand against any winds that blow as 
havens of refuge for those who might otherwise suffer because they are helpless, 
weak, outnumbered, or because they are non-conforming victims of prejudice and 
public excitement … No higher duty, no more solemn responsibility, rests upon 
this Court, than that of translating into living law and maintaining this 
constitutional shield deliberately planned and inscribed for the benefit of every 
human being subject to our Constitution – of whatever race, creed or persuasion. 
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[6] Chambers v Florida was to lay the foundation upon which the later landmark 

decisions of Gideon v Wainwright (1963), Escobedo v Illinois (1963), and Miranda v 

Arizona (1966) were founded. Chambers was not a civil rights case – it involved the 

questioning of suspected criminals who in this instance were negroes and thus the 

NAACP took it on board. 

 

[7] A refusal to act the deferential “Uncle Tom” could be dangerous in the Deep South as 

evidenced by the incident described in Richard Kluger’s Simple Justice (1975) at pages 

225-6: 

[Marshall’s] closest call probably came on a November night in 1946 while he 

was driving on a highway in Maury County in the middle of Tennessee, where he 

had just unofficially won the prize as least popular Negro in America from local 

police. Marshall had been summoned to defend twenty-five blacks charged with 

assault to commit murder. After a series of night raids by local police resulting in 

beatings and frame-up arrests in the coloured neighbourhood of the small city of 

Columbia, the blacks had organized a resistance movement. From hiding places in 

a row of one-storey shops, they had repulsed a further raid with a fusillade that 

wounded four of the invading police. Not only did Marshall succeed in getting the 

trial switched to a town thirty miles away, but he also got twenty-three of the 

twenty-five defendants acquitted. At a new trial back in Columbia, one of the two 

remaining defendants had just been acquitted, and Marshall and two other lawyers 

for the defence were driving back after dark to Nashville, where they were 

staying, when three patrol cars sirened them to a halt. Out piled patrolmen, 

constables, and a deputy sheriff with raised guns and a search warrant. It was a 

dry county, and the police later said they had been tipped off that Marshall and his 

associates were carrying liquor in their car. A search uncovered nothing, and 

Marshall was allowed to drive on. He was stopped a second time and his driver’s 

licence checked, and again he was let go. But on the third try they arrested him 

for drunk driving and sped off with him to Columbia. At one point, the patrol car 

carrying Marshall swung off onto a side road, but returned to the highway when 

the other lawyers following in Marshall’s car remained in close pursuit. 

 

In Columbia, Marshall was ordered out of the patrol car and told to cross the 

street unaccompanied to the magistrate’s office. Marshall knew better. The toll of 
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black men shot in the back while “escaping” custody was well imprinted on his 

mind. Escorted into the office of the magistrate, an aggressive teetotaller 

renowned for his skill at sniffing out even a trace of alcohol on a man’s breath, 

Marshall breathed – “as hard as I could” – into the nostrils of the human drunk-

meter, who pronounced him clean and ordered him released. “After that,” 

Marshall said, “I really needed a drink.” Temperance prevailed, though, and a 

good thing, for while Marshall was under custody, his colleagues had returned to 

the coloured section of town called Mink Slide and switched cars so they could 

head back up to Nashville without further harassment. As a decoy, their original 

car left Mink Slide in another direction. It was overtaken by police and its driver 

beaten, Marshall learned the next day. He wired United States Attorney General 

Tom Clark and requested a federal investigation of the entire incident. Then he 

returned to court in Columbia the following week and won acquittal for the last of 

the twenty-five defendants. 

 

[8] Nineteen years later it was the resignation from the Supreme Court of the then Justice 

Tom Clark that created the vacancy permitting President Lyndon Johnson to appoint 

Thurgood Marshall to the US Supreme Court, the Court’s first negro Justice. 

 

[9] The NAACP strategy that culminated in the two Brown decisions overturning the 

1896 Plessy v Ferguson doctrine permitting segregation so long as the separate facilities 

provided for negroes were “equal’ (based upon the statute challenged in Plessy: “… 

railway companies … shall provide equal but separate accommodation for the white and 

coloured races”) was long term and incremental. The tactic was to target graduate 

vocational schools such as medicine, law, pharmacy, and dentistry where the states 

provided no facilities at all for negro students. The logic ran that the respondent states 

would be hard-pressed to justify “whites only” graduate educational facilities when 

separate facilities for negroes did not exist. 

 

[10] Thus the NAACP opened up the law schools of the University of Maryland (1937) 

and the University of Missouri (1939). The Maryland case required Marshall (the pupil) 

to move the admission of his master and lead counsel (Houston) to the Maryland Bar. 
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[11] Thereafter the NAACP progressed towards a full attack upon the separate but equal 

doctrine enshrined in Plessy v Ferguson. By now Houston had entered private practice 

and Marshall was lead counsel for the NAACP. Houston had begun the case which was 

to become Bolling v Sharpe – one of the five cases collectively known under the name of 

Brown v Board of Education of Topeka. 

 

[12] Houston’s death in 1949 intervened and the NAACP inherited Bolling v Sharpe. 

Brown was first argued in December 1952 before the Supreme Court presided over by 

Chief Justice Vinson. With signs of a split court narrowly upholding Plessy v Ferguson, 

Justice Felix Frankfurter set to work and was able to persuade the other members of the 

Court to reschedule the case for further argument in October 1953. 

 

[13] The NAACP operated on a shoe-string budget. Marshall had previously adverted to 

the problem facing any minority in enforcing its legal rights during the 1952 oral 

argument when Jackson J asked the appellants’ counsel if his argument regarding the 

intent of the Fourteenth Amendment to the US Constitution would apply equally to North 

American Indians as well as negroes: 

 Marshall: I think it would. But I think that the biggest trouble with the 

Indians is that they just have not had the judgment or the 

wherewithal to bring lawsuits. 

 Jackson J: Maybe you should bring some up. 

 Marshall: I have a full load now, Mr Justice. 

 

[14] Frankfurter’s manipulating to postpone judgment stemmed from his desire for a 

strong unanimous opinion as much as his view that Plessy should be reversed. However, 

under the guise of seeking further argument on five questions posed by the court, the 

NAACP was forced to extend itself further. It urgently solicited donations totalling 

$15,000 to research the questions raised by the Court. The respondent states set about 

researching the same questions and sought to dissuade potential NAACP donors by 

challenging the tax deductibility of such donations solicited by the NAACP. The 

resources available to the respondent states were formidable and they sought to choke off 

the appellant’s source of funds necessary to access similar resources. Marshall observed 

in mid-1953: 
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… one of the evidences of our general problem of fighting governmental agencies 
is that the Attorney General of Virginia had written to the Attorney General of 
each of the [thirty-six other] states which considered the Fourteenth Amendment 
and, in turn, each of these Attorneys General are doing the research for them 
without cost or obligation. 

 

 [15] Before the scheduled re-argument, Chief Justice Fred Vinson died in September, 

1953. Frankfurter’s law clerk Alexander Bickell recalled: 

I had lunch with Justice Frankfurter the day he was going to the funeral. It was in 
his chambers and he was putting on his striped pants. I can still see that barrel 
chest and his sleeveless undershirt. As he dressed he kept murmuring, ‘an Act of 
Providence, an Act of Providence’, from which I concluded that he feared a 
splintered Court on Brown with himself in the role perhaps of casting the deciding 
vote. 

 

[16] To another former clerk Frankfurter remarked, “This is the first indication I have had 

that there is a God.” Pending the appointment of Chief Justice Earl Warren, re-argument 

in Brown was held off until December 1953. 

 

[17] With the assistance of Frankfurter, Chief Justice Warren was able to forge a 

unanimous decision in Brown. Such a decision was important because of the subject 

matter of the Brown case and the fact that it was Warren’s first major case as Chief 

Justice. 

 

[18] Some short time prior to announcing the decision Chief Justice Warren took off for a 

few days in the Court’s limousine to visit Civil War sites and monuments in Virginia. He 

was driven by the Court’s black chauffeur. At the end of the first day the car deposited 

Warren at his hotel where he had a booking. The next morning Warren was dismayed to 

observe that his chauffeur had obviously slept in the car and sought an explanation: 

 “Well, Mr Chief Justice, I just couldn’t find a place, couldn’t find a place to ….”. The 

Chief Justice was mortified to realise that he had wrongly assumed accommodation 

would be available for his driver without regard to his colour. The rest of the trip was 

cancelled and the Chief Justice and chauffeur returned to Washington. 

 

[19] The Brown decision was handed down on May 17, 1954 with the court holding that 

“[s]eparate educational facilities are inherently unequal”. However, the Court did not 

wish to impose immediate desegregation and required the parties to make further 
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submissions regarding the orderly implementation of the Court’s ruling. This was a sop 

to the South to reassure it that change would be gradual. 

 

[20] The further oral argument in what became known as Brown II was held in late 1954. 

By this time the lead counsel for the respondent states , John W Davis – the Democratic 

Party’s candidate in the 1924 Presidential election – had died. As the US Solicitor 

General in President Wilson’s cabinet he had argued his first case before the Supreme 

Court forty years earlier. He had been successful in that case, ironically enough striking 

down a state law discriminating against the Negroes right to vote. Justice Oliver Wendell 

Holmes had described Davis as the most eloquent, clear, concise, and logical advocate to 

have ever appeared before him in his fifty year judicial career on the Supreme Judicial 

Court of Massachusetts and the Supreme Court. Thurgood Marshall’s wife of twenty-five 

years, Vivien Burey Marshall, had also died in the meantime as had Justice Robert 

Jackson who was replaced on the Court by John Marshall Harlan. Thus it came to pass 

that the fifty-five year-old grandson of the sole dissentient in Plessy v Ferguson would 

participate in its reversal and fulfil his grandfather’s prediction that “the judgment this 

day rendered will, in time, prove to be quite as pernicious as the decision made by this 

tribunal in the Dred Scott case” (per Harlan J, 163 US 537 at 559, 1896) 

 

[21] One unfortunate aspect of the Brown II decision was that the Court did not specify a 

date certain by which segregation was to end as Marshall had vigorously sought. Instead 

the Court opted for an ambiguous phrasing that the states were to dismantle segregation 

“with all deliberate speed”. It had been Justice Felix Frankfurter’s suggestion to Chief 

Justice Warren that saw this phrase included in the again unanimous opinion written by 

Warren. It was, perhaps, Frankfurter paying homage to Oliver Wendell Holmes who had 

written in a 1911 opinion that West Virginia should proceed, “in the language of the 

English Chancery, with all deliberate speed”. Frankfurter was unable to persuade the 

Chief Justice to credit the phrase to Holmes’s 1911 opinion. The provenance of the 

phrase gnawed at the scholarly Frankfurter. All his research could not determine from 

where Holmes had taken it. He even enlisted the assistance of Professor Mark de Wolfe 

Howe of Harvard. All to no avail. Self-proclaimed language maven William Safire, who 

writes a language column for the New York Times, has been unable (even with the 

assistance of the late Justice Potter Stewart and Professor Alwin Thaler of the University 
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of Tennessee) to shed further light. The earliest recorded usage of the phrase is in one of 

Sir Walter Scott’s Waverley novels Rob Roy (1817): 

… there was no mode of recovering it but by a suit at law, which was forthwith 
commenced, and proceeded, as our law agents assured us, with all deliberate 
speed. 

 

[22] The consequences of the Court’s decision were far reaching but slow in coming. The 

recalcitrant southern states interpreted deliberate speed as justifying any conceivable 

delay. They were aided by the Eisenhower administration which was lukewarm towards 

enforcing desegregation and nine years later Justice Black expostulated in Griffin v 

County School Board (1964): 

… there has been entirely too much deliberation and not enough speed. The time 
for mere “deliberate speed” has run out …. 
 

Black was to confide to his law clerks that he “should never have let Felix get that into 

the opinion.” 

 

[23] The southern states were encouraged by the Southern Manifesto signed by 101 of 

the 104 senators vowing to reverse this [in their opinion] unconstitutional decision of the 

Supreme Court. The three southern holdouts included Senators Lyndon Johnson and 

Albert Gore. Thirty-seven years later Senator Gore’s son requested the by-then retired 

Supreme Court Justice Thurgood Marshall to administer the vice-presidential oath at the 

January 1993 presidential inauguration. The day before, Marshall’s failing health forced 

him to decline the honour and, as a substitute, Justice Byron White swore in Vice-

President Al Gore followed by Chief Justice William Rehnquist swearing in President 

Bill Clinton. Four days later Thurgood Marshall died. 

 

[24] In 1961 President Kennedy appointed Marshall to the Court of Appeals (2nd 

Circuit), an appointment that fuelled speculation that William Hastie (Houston’s 

successor as Dean of Howard Law School and then serving on the 3rd Circuit of the 

Court of Appeals) would be elevated to the US Supreme Court, the first negro to be 

appointed to the Court. If that were the case, the time was not politically ripe and the next 

vacancy was filled by the President appointing Assistant Attorney General Byron White 

to the Court in 1962. 
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[25] President Johnson persuaded Marshall to resign from the Court of Appeals in 1965 

and accept the position of Solicitor General. When Marshall hesitated , LBJ sealed the 

nomination by putting his arm around Marshall’s shoulder and telling him, “I want folks 

to walk down the hall at the Justice Department and look in the door and see a nigger 

sitting there.” 

 

[26] Two years later when Ramsay Clark was appointed Attorney General, his father 

Justice Tom Clark retired from the Supreme Court in line with his view that it would be 

improper for him to determine cases brought before the Court by his son. LBJ filled the 

vacancy with Marshall and told the nation, “I believe it is the right thing to do, the right 

time to do it, the right man and the right place.” 

 

[27] An insight into Marshall’s irreverent acceptance of his position on the highest court 

in the land is provided by Woodward and Armstrong’s The Brethren. For Chief Justice 

Warren Burger there was no more intimidating experience than his first few encounters 

with Marshall in the marble corridors of the Court. “What’s shakin’, Chiefy Baby?” 

Marshall would sing out. Puzzled, Burger mumbled a greeting of his own. It did not take 

Burger long to realise the pleasure Marshall got from making him uncomfortable. 

Marshall had many similar stories of putting people on. A favourite of his involved 

unsuspecting tourists who mistakenly entered the Justices’ private elevator. Finding a 

lone black man standing there, they said “first floor please”. “Yowsa, yowsa”, Marshall 

responded as he pretended to operate the automated elevator and held the door for the 

tourists as they left. Marshall regularly recounted the story, noting the tourists’ 

puzzlement and then confusion as they watched him walk off, and later realised who he 

was. 

 

[28] Thereafter Marshall served for twenty-four years on the Court in an increasingly 

conservative line-up brought about by Republican appointments – Marshall was the last 

Supreme Court justice appointed by a Democratic administration. As the members of the 

liberal Warren Court resigned and were replaced by conservatives, Marshall became 

more isolated until the 1990 retirement of Justice William Brennan left him as the sole 

holdout. He and Brennan had found themselves more often dissenting and had always, 

however ineffectually, dissented in capital punishment cases. After Brennan’s resignation 

he continued alone with their standard dissent: 
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Adhering to my view that the death penalty is in all circumstances cruel and 
unusual punishment prohibited by the Eighth and Fourteenth Amendments I 
would grant certiorari and vacate the death sentence in this case. 

 

 [29] Marshall had vowed to himself that he would not retire during the administrations 

of Presidents Reagan and Bush so as to deny them the opportunity of replacing him with 

a conservative judge. In the end, his age, his health (he had been fitted with a heart 

pacemaker for many years), and perhaps his disillusionment with his holdout position on 

the Court led him to announce his retirement at the close of the 1990-91 Supreme Court 

term. At that time the stocks of the incumbent President George Bush were at an all-time 

high following the Desert Storm victory over Iraq in the Gulf War and the prospects of a 

1992 Democratic presidential victory were almost non-existent. Perhaps had Marshall 

been able to foresee the turnaround in Bush’s political fortunes and the emergence of Bill 

Clinton he may have been moved to hold on that little longer. 

 

[30] Marshall’s life permitted him to see the realization of Martin Luther King’s 1963 

dream. His life permitted him to participate in the realization of that dream. 
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