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ABSTRACT

This thesis explores the governance structure of Chinese charitable trusts and their distinctive
characteristics. Its central concern is to investigate the legislative changes that legislators have made to
the governance framework for charitable trusts and the ways in which legislated governance rules are
given effect in practice. The thesis assesses the governance structure of charitable trusts from the
perspective of China’s particular political, social and economic conditions. It discovers three aspects
that are relevant to understanding the governance of Chinese charitable trusts; law, administrative
practice and private action.

In contrast to the public law model of public welfare trusts, legislators introduced a public law-
private law hybrid model for charitable trusts. Despite increasing autonomy of trust parties to an extent,
the charitable trust model continues to privilege the state’s control over the use of charitable resources.
This hybrid nature permeates and informs the design of the governance structure of charitable trusts.
The public law aspects connect the analysis of charitable trust governance to the role of regulators. In
the Chinese bureaucratic system, regulators suffer under policy pressures and are thus strongly
responsive to extra-legal concerns in their implementation of the law. Practice shows that administrative
factors supplement or even prevail over legal rules to guide the supervisory work of regulators.
Administrative practice is therefore essential in the governance framework. The private law aspects
connect the analysis of charitable trust governance to the roles of trust parties. The law sets up the
internal relationship between settlors and trustees, but it is vague in how their roles should be performed.
Due to the risks posed by administrative practice and the vagueness of the law, settlors and trustees
have incentives to use contracts to guide their management of charitable assets. Private action is thus a
significant part in the governance framework for charitable trusts.

The thesis identifies the norms of public law and private law in the legal structure of charitable
trusts, and examines the ways in which China’s policy and social conditions influence the interaction
of these two types of norms. It argues that the governance framework for charitable trusts may only be
understood fully in light of relevant law, administrative practice and private action. The three aspects
are interrelated and taken together to constitute the particular mode of governance of Chinese charitable

trusts.
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CHAPTER ONE INTRODUCTION

| BACKGROUND

A Development of Social Welfare System in China Over the Past Six Decades

In China, charitable activities played a critical role in social welfare delivery both in the Imperial
Era! and the Republican Era (1911 to 1949).2 Nevertheless, after the establishment of the People’s
Republic of China (hereinafter ‘PRC’) by the Chinese Communist Party (hereinafter ‘CCP’ or ‘party’),
due to the leadership’s socialist ideology, charity itself was considered a tool used by the ruling class to
‘control, denigrate, and mark off as different the poorer classes of society’.® Consequently, after the
establishment of a planned economy (jihua jingji 11%I£35%), the central government set up a socialist
welfare system for the general public.* All independent charities were either prohibited as unlawful
organizations or incorporated into the government, for example the Red Cross Society of China.> After
the implementation of the ‘Reform and Opening Up’ (gaige kaifang i FFji) policy in 1978, China
was under intense pressure to provide social welfare services to hundreds of millions of the needy and
disenfranchised. The Chinese government struggled to satisfy the general welfare needs of the majority
of its citizens, as its public financial expenditure could not meet the growing demand for public welfare
in society.

In face of these problems, the Chinese government came to realize the significance of establishing
a supportive public welfare system alongside its market economy,® and that this public welfare system

should be distinguishable from the traditional welfare model under a planned economy.’ Thus, a new

L Karla W Simon, Civil Society in China: The Legal Framework from Ancient Times to the ‘New Reform Era’
(Oxford University Press, 2013) 77; Yu-Yue Tsu, ‘The Spirit of Chinese Philanthropy: A Study in Mutual Aid’
(PhD Thesis, The Faculty of Political Science, Columbia University, 1912) 23; Thomas David Dubois, ‘Before
the NGO: China Charities in Historical Perspective’ (2015) 39(4) Asian Studies Review 541, 542; Elizabeth Z
Lang, ‘Some Reflections on Charity Law in the People’s Republic of China’ (2003) 15(2) Bond Law Review 358,
358.

2 Xin Huang et al, ‘Charity Development in China: An Overview’ (2007) 17(1) Asia Pacific Journal of Social
Work and Development 79, 80; Thomas David Dubois (n 1) 542.

3 Xin Huang et al (n 2) 80.

4 Deborah Davis, ‘Chinese Social Welfare: Policies and Outcomes’ (1989) 119 China Quarterly 577, 578;
Ruby C M Chau and Sam W K Yu, ‘Social Welfare and Economic Development in China and Hong Kong’ (1999)
19(1) Critical Social Policy 87, 94-5.

ST [XuWei], (BT SELHIEMEM ) [Research on the Construction of Charitable Declaration
Trusts] (72:% H it [Law Press], 2012) 16.

6 Qiusha Ma, ‘The Governance of NGOs in China since 1978: How Much Autonomy?’ (2002) 31(3) Nonprofit
and Voluntary Sector Quarterly 305, 306; Rebecca Lee, ‘Modernize Charity Law in China’ (2009) 18 Pacific Rim
Law & Policy Journal 347, 354; Bifl/ik [Han Lixin], + EZ&GHLGEERMITFL)  [Research on the
Governance of Chinese Charities] (7:/3 Hi iz 4t [Law Press], 2015) 4; 74  [Xu Wei] (n 5) 13-16.

744 1 [Xu Wei] (n 5) 14-16.



multi-level system involving the market, government and non-profit organizations was established.®
Although the government was still responsible for delivering the majority of social welfare services,
the non-government sector was expected under this new system to finance and play a vital role in public
welfare provision.® In the 2000s, the Chinese government launched a series of initiatives at different
levels to stimulate the potential of NGOs in addressing severe social needs.’® The basic public welfare
service model in China was thus established: the state would commit to increased spending on public
welfare to improve the well-being of its citizens, while engaging charitable organizations and other
social entities in social welfare provision.* This model has provided a channel for charities to

participate in the provision of public welfare to those in need in society.
B Tight Governmental Control and the Lack of Public Trust

The loosening of control over the charity sector has contributed to the growth and development of
charitable organizations. Official data shows that by the end of 2015 there were around 662,000
registered social organizations (shehui zuzhi #-2:4141), which conducted activities mainly in areas such
as social services, healthcare, culture, sports, and environmental protection.'? It is, however, worth
noting that under the legal framework before 2016, the Chinese government monopolized the use of
charitable resources. The majority of charities were denied registration and therefore considered illegal.
The government’s tight control over the charitable sector is achieved through a strict registration

procedure (dengji zhi &1ic#i). This procedure is specified in the law regulating charities,*® which

8 Zhenyao Wang and Yanhui Zhao, ‘The Collapse and Reemergence of Private Philanthropy in China, 1949-
2012’ in Jennifer Ryan, Lincoln C Chen and Tony Saich (eds), Philanthropy for Health in China (Indiana
University Press, 2014) 28-9.

°Ying Xu and Ngan-Pun Ngai, ‘Moral Resources and Political Capital: Theorizing the Relationship Between
Voluntary Service Organizations and the Development of Civil Society in China’ (2011) 40(2) Nonprofit and
Voluntary Sector Quarterly 247, 248; Xin Huang et al (n 2) 83; Rebecca Lee (n 6) 354.

10 Adam S Chodorow, ‘Charity with Chinese Characteristics’ (2012) 30 UCLA Pacific Basin Law Journal 1,
4,

1 Yijia Jing and E S Savas, ‘Managing Collaborative Service Delivery: Comparing China and the United
States’ (2009) 69 Public Administration Review 101, 102.

L2 dh [H{FFE ML B4 [China Trustee Association] (ed), (Z&3#{Z+EHT71) [Research on the Charitable Trust]
(+F [E 4= H4 ikt [China Financial Publishing House], 2016) 74.

B (H & PIMAE LB R4 H]) [Regulations on Registration Administration of Associations] (People’s
Republic of China) State Council, 6 February 2016, art 3; {[FpIEAL A B0 B HE B 47 2541)  [Interim
Regulations on the Administration of the Registration of Privately-Operated Non-Enterprise Organizations]
(People’s Republic of China) State Council, 25 October 1998, art 5; (F:& &8 H4%]) [Regulations on
Administration of Foundations] (People’s Republic of China) State Council, 3 August 2004, art 6. Registration
requirement gives the government the power to manipulate what types of charities can be established and what
types of public welfare services they can provide, see Feng Xiaoming, ‘China’s Charitable Foundations:
Development and Policy-Related Issues’ (2015) 48(2) The Chinese Economy 130, 144; Anna Jane High,
‘Grassroots NGO Regulations and China’s Local Legal Culture’ (2013) 9 Socio-Legal Review 1, 22; Ying Xu and
Ngan-Pun Ngai (n 9) 249; Adam S Chodorow (n 10) 10; 475 [Ma Jinfang], (& [E -2 4421 55 5
H#) [The Dilemma and Outlet of the Social Organization Legislation in China] (2016) 6 ¥R 7T Study of
Law and Business 3, 7; # 8 [Yang Sibing], (3235 F bk R KEIG N EE & B2 EHED [The Plight of
the Rule of Law and the Path Choice for the Development of the Philanthropy in China] (2012) 3 #:%% 7% & Law
Science Magazine 106, 108; ¥4 [Dai Changzheng] and # 4% [Huang Jinzheng], (ELECHLEF T bt 263
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empowers regulators to conduct a substantive examination of the documents submitted by relevant
parties seeking to establish a charitable entity. Regulators are thus empowered to use their
administrative discretion to decline the establishment of certain charitable entities whose operation is
deemed to pose risks, or to require changes be made to the scope and activities of the proposed charitable
entity before approval will be granted. According to this procedure, approval by regulators is essential
to the valid establishment of a charity. Over the past two decades, this legislative arrangement has
impeded the willingness of the general public to establish charities and engage in charitable
undertakings.

Along with tight government control over charitable resources, the public is also dissatisfied with
the charitable sector in China in respect of transparency and accountability. Because of ill-defined
governance mechanisms in law, and inefficient internal governance rules in charities, scandals
involving misuse of funds have frequently been exposed by the media or the general public, which has
greatly damaged the charitable sector’s credibility and public trust.'* For example, in 2013, Song
Qingling Foundation of Henan Province was exposed by the media as having spent more than 120
million yuan (16.99 million USD dollars) on building a 27-meter-tall sculpture, but this sculpture was
immediately demolished after construction.t® Another well-known scandal involving misappropriation
of charitable funds was the case of Guo Meimei, a young woman whose social media posts showed her
posing in front of a luxury car and wearing expensive gifts of jewelry. The car and the majority of the
jewelry were funded by Wang Jun, the former Vice Chairman of the China Red Cross.*® A third scandal
was related to the Red Cross Society of Sichuan Province. Its former executive vice president Wen Jiabi
was sentenced to 16 years imprisonment for accepting bribes of 550.09 million yuan (77.88 million
USD dollars) and embezzling public funds amounting to 295.342 million yuan (41.82 million USD
dollars).r” These scandals have, to a large extent, discouraged the public from participating in charitable

HAVE 7)Y [Research on Charitable Organization Governance between the US and China— A Comparative
Perspective] (2015) 2 # [E4TE & # Chinese Public Administration 141, 142.

14 Lin Nie, Helen K Liu and Wenhao Cheng, ‘Exploring Factors That Influence Voluntary Disclosure by
Chinese Foundations’ (2016) 27(5) International Journal of Voluntary and Nonprofit Organizations 2374, 2380;
Guosheng Deng, Shuang Lu and Chien-Chung Huang, ‘Transparency of Grassroots Human Service Organizations
in China: Does Transparency Affect Donation and Grants?’ (2015) 39(5) Human Service Organizations:
Management, Leadership & Governance 475, 476; Yijia Jing and E S Savas (n 11) 105; Bl i [Han Lixin] (n
6) 1.

15 Li Raymond, ‘Unexplained Destruction of Statue in Henan Raises Suspicion’, South China Morning Post
(7 July 2013) <https://www.scmp.com/comment/insight-opinion/article/1276973/unexplained-destruction-statue-
henan-raises-suspicion>.

16 B/\¥% [Fan Xiaoling], (HUGTE AL+ F AR RIRIBE S EE— TR FRHMA 5] RN LG
HLZE B % #1 ) [Absence of Subject Consciousness in the Communication of Institutional Image and Its
Reconstruction: A Case Study on the “Red Cross” Crisis in the “Guo Meimei Scandal”] (2013) 5 £ 7R Jfiji K2~
SR (A4 Bl RR) Journal of East China Normal University (Humanities and Social Sciences) 118, 119—
20; PRSE4L [Chen Xianhong], (ZB3E3EF{F: HUEILH“E M) [Guo Meimei Scandal: Dilemmas of
“True” and “False” in Weibo] (2011) 21 N [Ki1% People’s Forum 60, 60-1.

17 ‘Former Executive Vice President of Sichuan Provincial Red Cross Was Sued for Corruption’, Best China
News (20 August 2016) <http://www.bestchinanews.com/Domestic/7092.html>.
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causes. As a result of frequent charity-related scandals, charitable donations in China fell by more than
80 percent between June and August 2011.8 Likewise, private individuals refrained from proactively
making charitable donations: currently 80 percent of donations are from enterprises. There are two main
reasons why enterprises are willing to make charitable donations. One is that enterprises can receive a
tax deduction, as charitable donations are tax-deductible for legal entities but not individuals according
to Chinese tax policies.’® The other reason is that enterprises can employ charitable donations as an

instrument to enhance their reputation, so as to pursue higher financial profits.?
C Establishment of a New Legal Framework for Charity Operation

In light of the above problems, legislators and policymakers have held a great number of
conferences and forums since the late 1980s to discuss what legislative reforms can be taken to promote
the development of charitable causes in China. The discussion about legal reform has revolved around
two objectives, which are formally articulated in central government policies.?* The first objective is to
strengthen the autonomy of benevolent property owners and minimize the influence of political forces
on the development of the charitable sector. The second objective is to adopt modernized facilitative
regimes to buttress the development of the sector and facilitate the management and use of charitable
resources generally. From a legal perspective, at the heart of these two objectives is the question of how
a sensible balance can be struck between the autonomy of private individuals in determining how their
resources should be used in promoting the state’s public welfare goals, and the central government’s
need to ensure that charitable resources are used in a way that benefits the legitimate interests of the
broader society and does not lead to or facilitate illegal and improper practices. Private individuals are
not allowed to use charitable resources for private use — they have the autonomy to determine how
their management rights can be exercised, but only to the extent that such exercise is in line with the

public welfare policy of the state.

18 Adam S Chodorow (n 10) 49.

19 (KT AR BRI A < 0 Bf#E %1)  [Notice Concerning the Relevant Issues of Pre-Tax
Deduction of Public Welfare Donations] (People’s Republic of China) Ministry of Finance; State Administration
of Taxation; Ministry of Civil Affairs, 31 December 2018, arts 1-2.

2 Xijufeng Chen and Li Li, ‘The Rise of Corporate Social Responsibility and Charitable Foundations in China’
in Chien-Chung Huang et al (eds), China’s Nonprofit Sector: Progress and Challenges (Transaction Publishers,
2014) 23-4.

A (hEZEEFIRERTHNE (2011—2015 ) ) [Guidelines for the Development of China’s
Charitable Causes (2011-2015)] (People’s Republic of China) Ministry of Civil Affairs, 15 July 2011, ss 2, 3;

(EEANRARRRSKTEREFMESREE - A FAEMRINER $IL)  [Resolution of the National
People’s Congress on the Outline of the Twelfth Five-Year Plan for National Economic and Social Development]
(People’s Republic of China) National People’s Congress, 14 March 2011, ch 33; (A3t e F &R L
AT E KR B YeE ) [Decision of the Central Committee of the Communist Party of China on Several
Major Issues on Comprehensively Deepening Reforms] (People’s Republic of China) Central Committee of the
Communist Party of China, 12 November 2018, s 13; (1 [E &I KN E (2011-2020 4E) ) [Outline
of Poverty Alleviation and Development in China Rural Areas (2011-2020)] (People’s Republic of China) Central
Committee of the Communist Party of China and State Council, 27 May 2011, ss 6, 8.

4



Alongside the discussion of legislative reforms, a growing number of academics and practitioners
have turned their attention to the possibility of adopting trusts to develop charitable causes. There have
been three major institutional forms for establishing charities over the last two decades; namely,
foundations (jijin hui %t 4:4), social associations (shehui tuanti 44> [#144), and privately-operated non-
enterprise organizations (minban feigiye danwei [& 7794 #.£47). They have high establishment
thresholds? and are subject to the requirement that they do not engage in commercial activities. These
forms are generally used by government organs or private companies with large-scale assets. It is
financially difficult for an individual person to establish a charity through these forms. In contrast, as
will be discussed further in Chapter 3, trusts are seen as having three main institutional advantages in
comparison to foundations, social associations, and privately-operated non-enterprise organizations.
First, the creation of trusts has no threshold for initial start-up funds. Secondly, the cy-prés doctrine can
be applied in certain situations to save a trust from failure and thus preserve the trust assets in the public
domain on an ongoing basis. Thirdly, trusts can carry out commercial activities on the condition that
the profits obtained therefrom are exclusively used for charitable purposes.

To encourage the general public to play a proactive role in developing charitable undertakings,
legislators, drawing on the experience of public welfare trusts in Japan® and South Korea,?* introduced
public welfare trusts to the Chinese legal system in 2001 with the promulgation of the Chinese Trust
Law.?® However, public welfare trusts have been unsuccessful over the last twenty years: no more than
twenty public welfare trusts have been successfully established. The reason for the failure of public
welfare trusts is essentially attributable to two factors. The first is the difficulty that benevolent property
owners have in identifying public welfare administration authorities (regulators). The law makes no
mention of who the regulators for public welfare trusts are and how they can be identified. The parties
to public welfare trusts find it difficult to determine to whom a registration application can be

submitted. ?® The second reason relates to the conservative attitude taken by regulators towards

22 For example, for the purpose of establishment, a foundation should have an initial capital of not less than
RMB 8,000,000 yuan in the case of a national public foundation; not less RMB 4,000,000 yuan in the case of a
local public foundation; and not less than RMB 2,000,000 yuan in the case of a non-public foundation. The initial
capital should be currency capital deposited in a bank account. See (& 444 #45f1) [Regulations on
Administration of Foundations] (People’s Republic of China) State Council, 3 August 2004, (n 13) art 8.

2 Makoto Arai, ‘Trust Law in Japan: Inspiring Changes in Asia, 1922 and 2006 in Lusina Ho and Rebecca
Lee (eds), Trust Law in Asian Civil Law Jurisdiction: A Comparative Analysis (Cambridge University Press, 2013)
44-5.

2 Wu Ying-Chieh, ‘Trust Law in South Korea: Developments and Challenges’ in Lusina Ho and Rebecca Lee
(eds), Trust Law in Asian Civil Law Jurisdiction: A Comparative Analysis (Cambridge University Press, 2013)
47; F 7% [Wang Jianjun], #3i [Yan Chong] and ki & [Zhang Shifei], (23 {5 FLi | B 1T HLHE &
HAREKENERS) [The Operational Mechanism and Theories Related to the Charitable Trust and Its
Development Obstacles in Mainland China] (2011) 4 JABRy:EEF 2 Global Law Review 108, 109.

% (e N RILFIE{EHEEE) [Trust Law of the People’s Republic of China] (People’s Republic of China)
National People’s Congress, 28 April 2001, ch 6.

26 See analysis in Section 11 of Chapter 3.



registration.?’” Regulators have in practice been unwilling to approve the establishment of public welfare
trusts, due to the concern that their supervision over public welfare trusts might attract public scrutiny
and that any regulatory failure or scandal will result in irrevocable reputational damage.?® The aforesaid
two reasons contribute to the gap between the advantages that public welfare trusts were supposed to
have in developing charities, and the limited role that they play in practice.

Drawing on the failure of public welfare trusts, Chinese legislators introduced the charitable trust
in 2016, with a view to unlocking the potential of trust institutions to further and develop charitable
causes. They constructed a new legal framework for this model. For example, greater scope was given
to the civil capacity of legal actors,?® and special regulators (i.e. civil affairs departments and banking
regulatory authorities)*® were introduced to supervise charitable trust affairs. Legislative reforms have
facilitated the use of charitable trusts and made their establishment and regulation easier than for public
welfare trusts. On the other hand, it is nevertheless unclear to what extent, and in what way, charitable
trusts relate to the old model of public welfare trusts. Do legislators expect charitable trusts to replace
public welfare trusts in the furtherance of charitable causes? Or do legislators expect the two models to
operate in parallel? The law makes no mention of these issues. Rather, it uses the expression ‘trusts
belong to (shuyu J& F) public welfare trusts’*! to describe the relationship between the two models. This
legislative language has given rise to intense debate: some writings and commentaries opine that the
two models are identical and thus share the same legal meaning;3 whereas others propose that public
welfare trusts are in nature distinguishable from charitable trusts.®® As the charitable trust model is fairly
newly established, there exists a great deal of uncertainty in its operation, and the design of the laws

and regulations to promote and regulate it is likewise continually developing.

27 b [H {545k 4> [China Trustee Association] (n 12) 65; #X i £ [Zhao Lianhui], ({3 FEiEMEREE)
[Interpretative Theory of Trust Law] (1 i Hi i 41 [China Legal Publishing House], 2015) 542.

28 See analysis in Section 111 of Chapter 4.

2 Siyi Lin, ‘China’s New Charity Law: A New Era of Charitable Trusts’ (2018) 24(8) Trusts & Trustees 768,
770-1.

0 (ZEE(EFLE /ML) [Administrative Measures for Charitable Trusts] (People’s Republic of China)
China Banking Regulatory Commission and Ministry of Civil Affairs, 10 July 2017, arts 47-51.

31 (e N RILFIE2E3E L) [Charity Law of the People’s Republic of China] (People’s Republic of China)
National People’s Congress, 16 March 2016, art 44; (#&#H(5+LE #/0%) [Administrative Measures for
Charitable Trusts] (People’s Republic of China) China Banking Regulatory Commission and Ministry of Civil
Affairs, 10 July 2017, (n 30) art 2.

82 52 M [Ni Shoubin], (IR ZEESFEM A LIEFE L HIIReL s — HREBESE N ILED
[The Advantage and Character of Modern Charitable Trust as Organization — In Comparison of Charity
Foundation] (2014) 46(7) 2% A H ¥ Academic Monthly 86, 87; 2k &% [Zhu Zhifeng], (2 2515 FEAVEEERIE
KRR FE R IR ZE) [Legal Nature of the Charitable Trust and Exploration of a Chinese Model] (2008) 22(6)
R Contemporary Law Review 112, 112; F 2% [Wang Jianjun], #&H0 [Yan Chong] and 3K} & [Zhang
Shifei] (n 24) 110.

3 [# {56\l p 2> [China Trustee Association] (n 12) 62—6; 2= % [Li Wenhua], 5¢3# F0[H 2% 3% (5 45
FE T iR B 2% ) [Thoughts on Several Issues of Perfecting the Charitable Trust System in China] (2017) 7
4% & Law Science Magazine 89, 91; Xl [Liu Yingshuang], (3% E /A5 08 M HA 1k
— M IEAEVE 5 B 24 R %) [The Transplantation and Localization of Charitable Trusts in China: A
Thought of Radical Reform and Facing up to the Present] (2015) 27(1) = 442~ Peking University Law Journal
151, 154-5.



In this context, important questions arise about how charitable trusts function in China remains to
be explored. This thesis focuses on a central question about charitable trusts, that is how they are
governed in both law and practice. The charitable trust model was introduced in a context where public
welfare trusts had failed, and legislators sought to use this new model to encourage the public to
participate in charitable undertakings. The thesis will examine the similarities and differences between
charitable trusts and public welfare trusts to identify the legislative changes that the new charity law
has made to the governance framework for charitable trusts. This analysis may serve to illuminate the
role that legislators expect charitable trusts to play in the Chinese legal system, as well as the changes
in the relationship between the state and private individuals in the provision of social welfare goods to
the public.

Besides the law, the second aspect that this thesis will critically examine is the ways in which the
legislated governance framework is given effect in practice. The Chinese bureaucratic system indicates
that government control over charitable trusts and the charitable sector is not going to change any time
soon.3* The establishment and development of charitable trusts bear the mark of China’s political and
social environmental norms. Within this context, the thesis will study the ways in which trust parties
and regulators engage with the law, so as to evaluate the strengths and weaknesses of the current legal
governance framework and identify the factors that influence the behavioral patterns of each actor.

Il LITERATURE REVIEW

The review in this section gives an overview of the existing literature on Chinese charitable trusts,
especially works relating to two specific aspects that pertain to the governance of charitable trusts
reflected in the research questions in this thesis: first, the policy and social context in which Chinese
charitable trusts operate; and secondly, the legal rules governing Chinese charitable trusts. After

examining these two aspects, the section then locates the thesis in relation to the literature.
A The Policy and Social Context for Charitable Trusts

The institutional context in which the charitable trust model has evolved and is evolving has been
extensively explored by Chinese legal scholars, economists and social scientists and likewise by their
English-speaking counterparts. In substance, the two bodies of literature overlap considerably with each
other, in that they both touch upon the development and reform of Chinese charity laws.

The literature on the relevance of China’s social, political, legal and economic conditions to the
evolution of Chinese charities and the laws governing them is extensive and diverse, both in Chinese

and in English. This literature essentially reflects the insight of legal realists. That is, the application of

34 Li Dejian, ‘Reform of Charity Governance in China: From Economic and Comparative Perspectives’ (PhD
Thesis, Faculty of Law, The University of Liverpool, 2017) 270.
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law is not simply ‘a mechanical exercise in deductive reasoning’.* To understand better how written
laws are given effect in practice, one needs to attend to the ‘reactions of [relevant actors] to [specific]
facts and to the life around them’.*® As Hanoch Dagan suggests in his book Reconstructing American
Legal Realism & Rethinking Private Law Theory: ‘law cannot be understood merely by reference to its
static elements (its existing rules); understanding the doctrinal materials at any given moment as the
things to be classified misses the inherent dynamism of the law’.3" This kind of thinking is prevalent in
the literature relating to Chinese charities. Application of realist thinking in the Chinese situation
requires a consideration of the Chinese political and economic environment, government developmental
policies, and important party policies. According to Ying Xu and Ngan-Pun Ngai, ‘[a]s the government
wants to maintain political stability, the current administrative rules and regulations that concern these
[charities] do not aim to expand their social rights and freedoms, but rather give various officials the
legal right to intervene in, interfere with, or control [charitable] activities.® In contrast to the Western
democratic model, China’s party and state make political and social stability the priority of their
policy—‘maintaining economic growth with social stability has been and will continue to be the central
leadership’s political priority’;* China’s party and state will prohibit any action directly threatening
political or social stability or challenging the authority of the fundamental political system.** On the
other hand, so long as one new institution does not adversely affect, but instead contributes to, political
stability and societal control, the CCP and state often allow for, or even promote, its development, and
accordingly take initiatives to clear obstacles that their previous policies have created.** The current

% Brian Leiter, ‘Legal Formalism and Legal Realism: What Is the Issue’ (2010) 16(2) Legal Theory 111, 122.
See also Oliver Wendell Holmes, ‘The Path of the Law’ (1997) 110(5) Harvard Law Review 991, 998; Kristen
Rundle, Forms Liberate: Reclaiming the Jurisprudence of Lon L Fuller (Hart Publishing, 2012) 48; Kristen
Rundle, ‘Opening the Doors of Inquiry: Lon Fuller and the Natural Law Tradition’ in George Duke and Robert P
George (eds), The Cambridge Companion to Natural Law Jurisprudence (Cambridge University Press, 2017) 452;
Charles C Goetsch, ‘The Future of Legal Formalism” (1980) 24(3) American Journal of Legal History 221, 222—
3; Jude Wallace and John Fiocco, ‘Recent Criticisms of Formalism in Legal Theory and Legal Education’ (1980)
7(3) Adelaide Law Review 309, 311; Gerard McMeel, ‘What Kind of Jurist Was Peter Binks’ (2011) 19 Restitution
Law Review 15, 33; Christine B Harrington and Barbara Yngvesson, ‘Interpretive Sociolegal Research’ (1990)
15(1) Law & Social Inquiry 135, 140-1; G Edward White, ‘From Sociological Jurisprudence to Realism:
Jurisprudence and Social Change in Early Twentieth-Century America’ (1972) 58(6) Virginia Law Review 999,
1004; Grant Gilmore, ‘Legal Realism: Its Cause and Cure’ (1961) 70(7) The Yale Law Journal 1037, 1038.

3% Brian Z Tamanaha, Beyond the Formalist-Realist Divide: The Role of Politics in Judging (Princeton
University Press, 2010) 80.

37 Hanoch Dagan, Reconstructing American Legal Realism & Rethinking Private Law Theory (Oxford
University Press, 2013) 131. See also Hanoch Dagan, ‘Doctrinal Categories, Legal Realism, and the Rule of Law’
(2015) 163 University of Pennsylvania Law Review 1889, 1916; Brian Leiter, ‘Rethinking Legal Realism: Toward
a Naturalized Jurisprudence’ (1997) 76(2) Texas Law Review 267, 267; Brian Leiter, ‘Legal Realism and Legal
Positivism Reconsidered’ (2001) 111(2) Ethics 278, 281; Allan Beever and Charles Rickett, ‘Interpretive Legal
Theory and the Academic Lawyer’ (2005) 68(2) The Modern Law Review 320, 336; Carlos E Gonzalez, ‘Statutory
Interpretation: Looking Back — Looking Forward’ (2006) 58(3) Rutgers Law Review 703, 717; llene H Nagel,
‘The Legal/Extra-Legal Controversy: Judicial Decisions in Pretrial Release’ (1983) 17(3) Law & Society Review
481, 512.

38 Ying Xu and Ngan-Pun Ngai (n 9) 248.

% Xian Huang, ‘The Politics of Social Welfare Reform in Urban China: Social Welfare Preferences and
Reform Policies” (2013) 18 Journal of Chinese Political Science 61, 79.

40 i Dejian (n 34) 265; Anna Jane High (n 13) 29; Ying Xu and Ngan-Pun Ngai (n 9) 253.

41 Li Dejian (n 34) 265.



charity-promoting policy is a good example. As Lincoln Chen, Jennifer Ryan and Tony Saich have
stated, ‘as China continues to allow nonprofits to expand their role, the government has begun to shift
the balance, opening space for [charities] to solve social problems while maintaining control over the
growth and development of civil organizations that could become a threat to [political and social]
stability’.*2

The tight political control over the charitable sector by the CCP and government has significantly
impeded the development of civil organizations in China over the last three decades. There are also
intense discussions on what legislative reforms can be taken to empower and spur charities to develop
charitable undertakings. These legislative reform suggestions can be divided into two categories. The
first is based on micro-analysis, focusing on identifying the challenges facing the charity law system
and its possible solutions. For example, Feng Xiaoming suggests that there should be a clear legal
definition of the relationship between government, enterprises and civil society; and that the
registration procedures for charities should be simplified and the dual management requirements (i.e.
charities are required to have a sponsor organization to assist the civil affair departments in the creation
and oversight of all charities) should be dismantled.*® Similarly, Rebecca Lee opines that modernizing
the facilitative regimes for charity operation depends on ‘minimizing government influence over the
establishment and management of charitable organization[s]; developing a coherent legal definition of
charity to standardize charitable operation; providing more support to small, grassroots charitable
organizations so as to promote diversity in charity operation; and enhancing fiscal incentives for
charitable organizations to buttress development of the sector generally’.** The second category of
suggestion is based on macro-analysis, focusing on how to coordinate the relationship between civil
society and government, and how to foster a vibrant and autonomous civil society in light of China’s
political and social culture. For instance, Pitman Potter holds that to create an environment favorable to
the growth and prosperity of charities, the government should minimize its bureaucratic control over
the charitable sector and secure the autonomy of charities in delivering public welfare.* Recognizing
the importance of China’s policy and social traditions, Adam Chodorow advocates that legal reform
alone is not enough to engender an autonomous civil society; rather, policymakers and legislators
should change both China’s legal rules and its social and political conditions.*®

Studying the links between China’s social and policy conditions and its law-making process and
law enforcement is not exclusive to the charity sector. The English and Chinese literatures have also

engaged extensively with these links when examining corporate governance, Chinese judges’ decision-

“2 Lincoln C Chen, Jennifer Ryan and Tony Saich, ‘Introduction: Philanthropy for Health in China: Distinctive
Roots and Future Prospects’ in Jennifer Ryan, Lincoln C Chen and Tony Saich (eds), Philanthropy for Health in
China (Indiana University Press, 2014) 8.

43 Feng Xiaoming (n 13) 152.

44 Rebecca Lee (n 6) 353.

45 Pitman B Potter, ‘Belief in Control: Regulation of Religion in China’ (2003) 174 China Quarterly 317, 337.

46 Adam S Chodorow (n 10) 54. See also C David Lee, ‘Legal Reform in China: A Role for Nongovernmental
Organizations’ (2000) 25 Yale Journal of International Law 363, 429.
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making, and enforcement campaigns in China.*” In relation to corporate governance, one view is that
due to the increasing forces of economic competition and globalization, it is difficult for national
governments to maintain their own policies or regulatory systems.“® Many scholars have therefore
argued that economic globalization will lead to a convergence across nations in corporate governance
practice.®® Chenxia Shi rejects this argument. By identifying political factors as the key determinant of
corporate governance development in China, she states that globalization of markets and China’s
integration into the world economy will not lead to the convergence of its corporate governance with
international models. China’s social, political and legal traditions are essential in shaping the corporate
governance model in China. The significant factors include China’s long-time preoccupation with state
ownership of property; China’s top-down regulatory system and weak enforcement; and its distinctive
business regulatory culture.*

This social and policy context also plays a vital role in influencing the decision-making of Chinese
judges. Xin He and Kwai Hang Ng, in their book Embedded Courts: Judicial Decision-Making in China,
suggest that the behaviors of Chinese courts are shaped by different social forces, including
administrative embeddedness, political embeddedness, social embeddedness and economic
embeddedness.®! Because of these social forces, Chinese judges often behave in a way different from

47 See, eg, Virginia Harper Ho, ‘Beyond Regulation: A Comparative Look at State-Centric Corporate Social
Responsibility and the Law in China’ (2013) 46 Vanderbilt Journal of Transnational Law 375; Xin He and Kwai
Hang Ng, ‘In the Name of Harmony: The Erasure of Domestic Violence in China’s Judicial Mediation’ (2013)
27(1) International Journal of Law, Policy and the Family 97; Xin He and Kwai Hang Ng, ‘Inquisitorial
Adjudication and Institutional Constraints in Chinese Civil Justice’ (2013) 35(4) Law & Policy 290; Sarah
Biddulph, Sean Cooney and Ying Zhu, ‘Rule of Law with Chinese Characteristics: The Role of Campaigns in
Lawmaking’ (2012) 34(4) Law & Policy 373; Carlos Wing-Hung Lo et al, ‘Explaining the Enforcement Gap in
China: Local Government Support and Internal Agency Obstacles as Predictors of Enforcement Actions in
Guangzhou’ (2012) 111 Journal of Environmental Management 227; Jie Gao, ‘Governing by Goals and Numbers:
A Case Study in the Use of Performance Measurement to Build State Capacity in China’ (2009) 29(1) Public
Administration and Development 21.

“8 David Brady, Jason Beckfield and Wei Zhao, ‘The Consequences of Economic Globalization for Affluent
Democracies’ (2007) 33 Annual Review of Sociology 313, 318; William Sites, ‘Primitive Globalization? State and
Locale in Neoliberal Global Engagement’ (2000) 18(1) Sociological Theory 121, 121-2.

49 David Brady, Jason Beckfield and Wei Zhao (n 48) 313, 318.

%0 Chenxia Shi, Political Determinants of Corporate Governance in China (Routledge, 2012) 18. See also
Virginia Harper Ho, ‘Corporate Governance as Risk Regulation in China: A Comparative View of Risk Oversight,
Risk Management, and Accountability’ (2012) 3(4) European Journal of Risk Regulation 463, 475; Virginia
Harper Ho (n 47) 427.

51 Kwai Hang Ng and Xin He, Embedded Courts: Judicial Decision-Making in China (Cambridge University
Press, 2017) 191. The policy goals of the central government have been internalized into the institutional
constraints of the courts. Extra-legal factors permeate into the decision-making process of Chinese courts. See
Yuqing Feng and Xin He, ‘From Law to Politics: Petitioners’ Framing of Disputes in Chinese Courts’ (2018) 80
The China Journal 130, 131; Kwai Hang Ng and Xin He, ‘The Institutional and Cultural Logics of Legal
Commensuration: Blood Money and Negotiated Justice in China’ (2017) 122(4) American Journal of Sociology
1104, 1138; Xin He and Fen Lin, ‘The Losing Media? An Empirical Study of Defamation Litigation in China’
(2017) 230 China Quarterly 371, 373; Xin He, ‘No Malicious Incidents: The Concern for Stability in China’s
Divorce Law Practice’ (2017) 26(4) Social & Legal Studies 467, 467-8; Xin He, ‘Administrative
Reconsideration’s Erosion of Administrative Litigation in China’ (2014) 2(2) The Chinese Journal of
Comparative Law 252, 252; Xin He and Kwai Hang Ng, ‘Inquisitorial Adjudication and Institutional Constraints
in Chinese Civil Justice’ (n 47) 290; Xin He and Kwai Hang Ng, ‘In the Name of Harmony: The Erasure of
Domestic Violence in China’s Judicial Mediation’ (n 47) 113.
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what the law expects. The conclusion drawn by Xin He and Kwai Hang Ng is consistent with what
Brian Tamanaha observes in his book Beyond the Formalist-Realist Divide: The Role of Politics in
Judging. That is, judges do not follow legal rules and precedents strictly; instead, they make choices in
consideration of practice-related, social and institutional factors, as well as their moral views and
personal biases.® The final perspective is the enforcement campaign in China. China responds to
enforcement failures in areas such as food safety, environment pollution and working conditions in
different ways from other nations, which indicates that ‘extralegal forms of political intervention’>® in
law enforcement are heavily preferred by China’s party and state. As Sarah Biddulph, Sean Cooney and
Ying Zhu hold, ‘[i]t is the strong planned nature of the campaign and its emphasis on state leadership
of lawmaking and enforcement that continues to shape the development of China’s particular version
of the rule of law’.%*

Although the literature noted above is not directly linked to Chinese charitable trusts, it is still
useful for two reasons in this thesis. First, it identifies and explores the social, economic, political and
legal factors that are relevant to law-making and law enforcement in China more generally. These
factors can in turn shed light on identifying what factors are related to the governance of charitable
trusts and how each of them interacts in the design and development of legislative governance rules for
charitable trusts. Secondly, as discussed below, the hypothesis of this thesis is that the governance
framework for Chinese charitable trusts may only be assessed with China’s particular circumstances
and understood fully in light of relevant law, administrative practice, and private action taken by trust
parties. Notwithstanding the rich literature on the institutional context within which charitable trusts
operate, the various policy and social factors are often discussed and identified in a highly abstract and
generalized manner. Furthermore, the current literature does not provide a detailed analysis of whether
these policy and social factors are related to the governance of charitable trusts and if so, how they
impact on the creation and administration of charitable trusts. In this regard, the above literature review

can help enlighten the understanding of the challenges and complexities confronted in the governance

52 Brian Z Tamanaha (n 36) 6. See also Alexander Green, ‘Expanding Law’s Empire: Interpretivism, Morality
and the Value of Legality’ (2011) 4(1) European Journal of Legal Studies 122, 132; Gerard McMeel (n 35) 33;
G Edward White (n 35) 1004; Grant Gilmore (n 35) 1038; Brian Leiter, ‘Rethinking Legal Realism: Toward a
Naturalized Jurisprudence’ (n 37) 267; Brian Leiter, ‘Legal Realism and Legal Positivism Reconsidered’ (n 37)
281.

%3 Sarah Biddulph, Sean Cooney and Ying Zhu (n 47) 374.

5 Ibid 373. See also Sarah Biddulph, ‘The Production of Legal Norms: A Case Study of Administrative
Detention in China’ (2003) 20 UCLA Pacific Basin Law Journal 217, 240; Benjamin van Rooij, ‘China’s War on
Graft: Politico-Legal Campaigns against Corruption in China and Their Similarities to the Legal Reactions to
Crisis in the US’ (2005) 14(2) Pacific Rim Law & Political Journal 289, 289; Benjamin van Rooij, Rachel E Stern
and Kathinka Fiirst, “The Authoritarian Logic of Regulatory Pluralism: Understanding China’s New
Environmental Actors’ (2016) 10(1) Regulation & Governance 1, 4-5; Virginia E Harper Ho, ‘From Contracts to
Compliance: An Early Look at Implementation under China’s New Labor Legislation’ (2009) 23 Columbia
Journal of Asian Law 35, 45; Virginia Harper Ho (n 47) 427; Young Nam Cho, ‘The Politics of Lawmaking in
Chinese Local People’s Congresses’ (2006) 187 China Quarterly 592, 594; Benjamin Van Rooij et al, ‘From
Support to Pressure: The Dynamics of Social and Governmental Influences on Environmental Law Enforcement
in Guangzhou City, China’ (2013) 7(3) Regulation & Governance 321, 341; Carlos Wing-Hung Lo et al (n 47)
235; Gao (n 47) 21.
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of charitable trusts. Two specific questions are particularly relevant in this regard: (a) how the Chinese
institutional setting affects the way in which trust parties and regulatory officials behave; and (b) to
what extent legislated governance goals are given effect in practice.

B Legal Rules Governing Chinese Charitable Trusts

There is a substantial body of literature in Chinese analyzing specific questions about the legal
rules governing Chinese charitable trusts. These rules and the related literature are explored in detail in
Chapters 3 and 4 of this thesis. The Chinese literature mainly concentrates on a textual analysis of the
law with a focus on three aspects of the governance of charitable trusts: (a) the dominant role of settlors
in the administration of charitable trust affairs; (b) the negative role that regulators play in supervising
charitable trusts; and (c) the undetermined legal nature of beneficiaries.

The works dealing with the first aspect recognize that a tension between settlors and trustees plays
a central role in the governance structure of Chinese charitable trusts. This tension can be understood
in three respects: (a) the legal title of charitable trust assets; (b) the allocation of powers between settlors
and trustees; and (c) the legal character of the Chinese charitable trust — namely, whether it is more
like an agency relationship than a trust. The three respects are not separable but rather interrelated. First,
the Chinese Trust Law stipulates that to create a trust, the settlor needs to entrust his property rights to
the trustee and to allow the trustee to administer or dispose of such property rights in the interests of a
beneficiary or for any intended purposes.*® The legal term ‘entrust’ suggests that settlors are entitled to

retain the legal title to charitable trust assets.>® This legislative approach illustrates that protecting the

% (i NRILFEFFEIL) [Trust Law of the People’s Republic of China] (People’s Republic of China)
National People’s Congress, 28 April 2001, (n 25) art 2.

5 Lusina Ho, Trust Law in China (Sweet & Maxell Asia, 2003) 41; Lusina Ho, Rebecca Lee and 4453 [Jin
Jinping], ‘Trust Law in China: A Critical Evaluation of Its Conceptual Foundation’ in Lusina Ho and Rebecca
Lee (eds), Trust Law in Asian Civil Law Jurisdiction: A Comparative Analysis (Cambridge University Press, 2013)
86; Lusina Ho, ‘Trust Laws in China: History, Ambiguity and Beneficiary’s Rights’ in Lionel Smith (ed), Re-
Imaging the Trust: Trusts in Civil Law (Cambridge University Press, 2012) 195-6; Rebecca Lee, ‘Conceptualizing
the Chinese Trust’ (2009) 58(3) International & Comparative Law Quarterly 655, 660; i % & [He Baoyu], ({5
FEVE RIS ) [Research on the Jurisprudence of Trust Law] (7 E B K2 Hi it [China University of
Political Science and Law Press], 2005) 10-11; 5k [Zhang Chun], (<4 N RILAEEFEiE>F RIa0E
e S FVEHT)  [The Creative Provisions in the Trust Law of the People’s Republic of China and Its Evaluation]
(2002) 2 ¥ F}2= Law Science 110, 112-13. The term ‘entrust’ contemplates the transfer of legal title for the
creation of a valid Chinese trust. See Charles Zhen Qu, ‘The Doctrinal Basis of the Trust Principles in China’s
Trust Law’ (2003) 38 Real Property, Probate and Trust Journal 345, 357-8; Kai Lyu, ‘Re-Clarifying China’s
Trust Law: Characteristics and New Conceptual Basis’ (2015) 36 Loyola of Los Angeles International and
Comparative Law Review 447, 455; J&/NI [Zhou Xiaoming], (fZFGLHIEE: JEPESS245) [Trust System:
Theory and Practice] (7 [E32: 1]t i 4 [China Legal Publishing House], 2012) 41-2; [4 [r] B [Chen Xiangcong],

(EFEEEEH ERT 7)Y [Research on Trust Law System] (7 [ 46 %2 i i 41 [China People’s Procuratorate
Press], 2007) 6; 1%z 5 [Tan Zhenting], ({F+Ei%) [Trust Law] (*F BB A2 H 4L [China University of
Political Science and Law Press], 2010) 7; & &% [Zhao Lianhui] (n 27) 183-5. The Chinese Trust Law is
modeled on the Trust Act of Taiwan, of Japan, and of South Korea, but in the three jurisdictions the transfer of
legal title is required for the creation of a valid trust. See Wang Wen-Yeu, Wang Chih-Cheng and Shieh Jer-Shenq,
‘Trust Law in Taiwan: History, Current Features and Future Prospects’ in Lusina Ho and Rebecca Lee (eds), Trust
Law in Asian Civil Law Jurisdiction: A Comparative Analysis (Cambridge University Press, 2013) 70-1; Makoto
Arai (n 23) 29; Masayuki Tamaruya, ‘Japanese Law and the Global Diffusion of Trust and Fiduciary Law’ (2017)
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autonomous interests of settlors is critical to the creation and ongoing operation of charitable trusts.
Secondly, according to the legal framework, the settlor is endowed by law with extensive powers while
the trustee is burdened by law with broad duties. This legislative approach is deeply rooted in the
background against which the Chinese Trust Law was enacted.>” Meanwhile, due to the silence of the
law on what these powers and duties entail, some scholars argue that this approach enables the settlor
to intervene easily and creates a great deal of uncertainty around the performance of the trustee’s
duties.%® Thirdly, once the aforesaid two respects are viewed together, it becomes clear that charitable
trusts closely resemble agency relationships.®® But in what ways and to what extent are Chinese
charitable trusts similar to and distinguishable from Chinese agency relationships? This question has
not yet been thoroughly investigated in the existing literature. What is more, the literature does not
consider the significance of the answer to this question for understanding the governance of Chinese
charitable trusts.

The literature in Chinese has also engaged extensively with the narrow issue of the significance of
the changing role and powers of the government regulator in establishment of Chinese charitable trusts;
from registration (dengji &+ic) to recording (bei’an #%%). % Many works argue that, through recording

as opposed to registration, regulators are legally allowed to engage in only a formal®! examination over

103 lowa Law Review 2229, 2238; Wu Ying-Chieh (n 24) 48-9; #f#7 /I [Xie Zhesheng], ({Z+Li%) [Trust Law]
(JGHE H iR 7 [Angle Publishing], 2009) 45, 110-11.

" Ruiqiao Zhang, ‘Trust Law of China and Its Uncertainties: Examination of the Rights and Obligations of
Trust and Ownership of Trust Property’ (2015) 10 National Taiwan University Law Review 45, 69; {7 £ 1 [He
Baoyu], (fSHLiEEHEATA (55 KD ) [Research on the Jurisprudence of Trust Law (Second Edition)] (*F
[y i i 4t [China Legal Publishing House], 2015) 171; {15 & [He Baoyu] (n 56) 11; (3% F<hfe A R4t
FE(EFEE (X)) >[Ui#H) [Explanations on the Trust Law of the People’s Republic of China (Draft)]
(People’s Republic of China) Standing Committee of the People’s Congress, 24 December 1996, ss 1-3; (4=
NRFEEZ ARk TF<h e NRIEAEGFEE(ER)> B SUE M FEH )Y [Report of the Law Committee of
the National People’s Congress on the Revision of Trust Law of the People’s Republic of China (Draft)] (People’s
Republic of China) National People’s Congress, 3 July 2000, ss 1-3; Lyu (n 56) 456; X B = [Zhao Lianhui] (n
27) 268.

58 fi] % & [He Baoyu] (n 57) 171-2; X f& = [Zhao Lianhui] (n 27) 266.

¥ Wiz~ [Gao Lingyun], (#HiREZIIEIE—ASFEILER) [A Misreading of Trust: Discussion on the
Origin of Trust] (& B K2 H et [Fudan University Press], 2010) 261; F 4 [Wang Zhong], {7 E/{5#GER
P 5 S2)kE 2 [Principles and Examples of the Chinese Trust Law] (7 [ B2k 2% Hi ikt [China University
of Political Science and Law Press], 2017) 8; 17 % & [He Baoyu] (n 57) 15-19; Lee (n 56) 660; Lusina Ho, Trust
Law in China (n 56) 41-2.

60 See (ZEEZHLEBL/MED) [Administrative Measures for Charitable Trusts] (People’s Republic of China)
China Banking Regulatory Commission and Ministry of Civil Affairs, 10 July 2017, (n 30) ch 3; {94 AR I
FIE 2&3%7%)  [Charity Law of the People’s Republic of China] (People’s Republic of China) National People’s
Congress, 16 March 2016, (n 31) art 47.

81 5% [Lyu Xin], (AAREHERIZEEEE: BEBHE AL HALEN) [From Public Welfare Trusts to
Charitable Trusts: Transnational Transplantation and Local Construction] (2019) 10 # £ F} 242k Social
Science Front 199, 203; ¥ [Wei Yan], (Z&3%/5+LEUN BRI B #F 7T) [Research on Allocation of
Administrative Regulatory Powers for Charitable Trusts] (2018) 6 & X 47 B4 B 3%k Journal of Chinese
Academy of Governance 103, 104; #£#k & [Lou Qiuran], (FEARZEEEFEP AL URN”. EE LK 5 d
#2) [Understanding Cy Pres in Charitable Trusts: American Experience and Its Adoption in China] (2019) 3
b [ 0% K 4% Journal of CUPL 49, 61; 3% [Wang Tao], (ZEEIEMISIEF &, il Q5 M58 1817
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these trust documents and have no discretion to decline recording applications where the trust
documents in question meet the formal requirements of the law. Consistent with the textual
interpretation of the term ‘recording’, some scholars observe that policymakers have given more scope
to the civil capacity of legal actors.®? Furthermore, regulators for charitable trusts are clearly tasked to
educate and support charity participants on what the best practices are in the carrying out of charitable
activities;% and the law has adopted numerous collaborative measures to encourage the public to play
an active role in raising awareness about charitable trusts. In this light, many scholars suggest that the
current favorable regulatory environment reflects the increasing level of autonomy and capacity of
private parties and reflects the fact that regulators have attributed great value to the role of individuals
in the advancement of the state-society relationships.®* While this conclusion has been drawn from an
analysis of the changed legal provisions, the literature does not go on to explore whether this textual
change has been reflected in regulatory practice, or to consider the factors, in addition to law, that may
influence regulatory practice.

There is also an extensive Chinese literature on the legal nature and role of beneficiaries in the
context of Chinese charitable trusts. A striking debate prevails among legal scholars with respect to the
legal nature of the object. That is, are the objects who receive benefits from charitable trusts
beneficiaries or merely recipients? The distinction between beneficiaries and recipients is not
theoretically significant in the context of common law charitable trusts. However, this distinction is
particularly meaningful in understanding the nature of Chinese charitable trusts and the role of the
objects receiving charitable trust benefits. If these objects are beneficiaries, it means that they have
interest in the proper distribution of charitable assets and are therefore entitled to claim distribution. If
these objects are only recipients, it means that they have no interest in the proper distribution of
charitable assets and hence play no role at all in the governance structure of charitable trusts. The
distinction between ‘beneficiary’ and ‘recipient’ is not clear in the area of Chinese charitable trusts. In

law, the term ‘beneficiary’ is used extensively, suggesting that the objects who receive benefits are

[Research on the Legislative Idea, System Innovation and Development Path of the Chinese Charity Law] (2018)
33(1) #5248 % Legal Forum 143, 146.

82 Siyi Lin (n 29) 770-2.

63 See (HEI S Bk TR 2655 ol fd B e (48 S & WL)  [Guiding Opinions of the State Council on
Promoting Healthy Development of Charitable Causes] (People’s Republic of China) State Council, 24 November
2014, chs 4-5; (WFEZEEF A EIEFHNE (2011-20154F) ) [Guidelines for the Development of China’s
Charitable Causes (2011-2015)] (People’s Republic of China) Ministry of Civil Affairs, 15 July 2011, (n21) s 3;

(3t e ST A R AL B 25 T B K ) ¥R %€ ) [Decision of the Central Committee of the Communist
Party of China on Several Major Issues on Comprehensively Deepening Reforms] (People’s Republic of China)
Central Committee of the Communist Party of China, 12 November 2018, (n 21) s 13; (/4 A\ RILHI[E263E
%) [Charity Law of the People’s Republic of China] (People’s Republic of China) National People’s Congress,
16 March 2016, (n 31) ch 9; (Z&E L& /ML) [Administrative Measures for Charitable Trusts] (People’s
Republic of China) China Banking Regulatory Commission and Ministry of Civil Affairs, 10 July 2017, (n 30) ch
6.

64 BEFKSA [Lou Qiuran] (n 61) 62; % [Wang Tao] (n 61) 144.
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beneficiaries in the trust law sense.®® In contrast, many academic papers or commentaries regard the
term ‘beneficiary’ as speculative and argue that this term can be interpreted as either beneficiary or
recipient.®

The focus of current academic debates is mainly on the conceptual distinction between ‘beneficiary’
and ‘recipient’. While scholars recognize that how an object’s nature is interpreted has important
bearing on our understanding of its capacity to exercise supervisory roles,’ they fall short of pointing
out the relevance of the distinction between ‘beneficiary’ and ‘recipient’ to the rights or powers that the
objects may have in the governance of charitable trusts. The answer to the question of which term
(‘beneficiary’ or ‘recipient’) best describes the objects receiving trust benefits has not been directly
related in the literature to the analysis of the governance of charitable trusts. The real question that needs
to be explored here is what powers or rights the objects of a charitable trust may have.

Existing literature concerning the unique features of Chinese charitable trusts has identified the
efforts that lawmakers have made towards the construction of a legal framework for charitable trusts
and contributed to the discussion regarding the underlying objectives of charitable trusts in terms of
promoting charitable undertakings and strengthening the settlor’s autonomy. On the other hand, this
literature has not considered the relevance of each objective to the design of the governance structure
of charitable trusts, the way in which the two objectives interact and the implication of this for the
understanding of the legal nature of charitable trusts.

In the area of charitable trusts, published literature has examined the legislative provisions
governing the internal relationship between trust parties and the role of regulators, but has not
considered how trust parties interact with regulators in the day-to-day governance of charitable trusts,
what uncertainties trust parties and regulators may encounter when performing their legal roles, and
what strategies they have adopted to mitigate the risk that may arise out of the implementation of the
law. The thought from legal realists is that application of law is not an ‘exercise in mechanical
deduction’,®® and thus it is possible that actual practices may look different from the law.%°

In terms of the ambiguities in the current legal framework and the legal uncertainties that arise from
these ambiguities, much of the Chinese literature recites the problems and proposes solutions based on

textual interpretation of legal rules without undertaking a comprehensive analysis of the broader social

6 See (ZEEASILEF/ME) [Administrative Measures for Charitable Trusts] (People’s Republic of China)
China Banking Regulatory Commission and Ministry of Civil Affairs, 10 July 2017, (n 30) arts 10-11; (¥
Ao ARAT L B R R S Ok TR R R IR R R LAERIE A1) [Notice of Civil Affairs
Department and China Banking Regulatory Commission on the Recordation Work for Charitable Trusts]
(People’s Republic of China) Civil Affairs Department and China Banking Regulatory Commission, 25 August
2016, s 2.

86 Jfi4z 5% [Tan Zhenting] (n 56) 199-200; 1 [E{Z#E:k#r4> [China Trustee Association] (n 12) 62, 84; 1§ #7
it [Xie Zhesheng] (n 56) 219; BfI7] 8 [Chen Xiangcong] (n 56) 278-9; iX ik 2 [Zhao Lianhui] (n 27) 555.

673X i £ [Zhao Lianhui] (n 27) 554-5.

% Brian Leiter, ‘Legal Formalism and Legal Realism: What Is the Issue’ (n 35) 116.

8 Tarunabh Khaitan, A Theory of Discrimination Law (Oxford University Press, 2015) 13.
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and policy context within which the rules were developed and operate. In particular, the literature does
not consider what specific ambiguities the current legal framework has created, and how policy and
social factors affected the way in which trust parties and regulators address these ambiguities. This is
anomalous as there is little point in proposing reform solutions to the challenges and legal uncertainties
of today without an understanding of the ways in which the law relevant to charitable trusts is given
effect in practice, and the extra-legal factors that affect the way in which charitable trusts might be
governed or administered.

In contrast to the abundant Chinese literature on charitable trusts, there is very little literature in
English that examines their introduction and development in mainland China. An exception is the
analysis concerning the advantages and problems of the Chinese charitable trust system by Lin Siyi.”
The dearth of English literature is scarcely surprising due to the fact that the charitable trust model was
just introduced into the Chinese legal system in 2016. However, although the public welfare trust, an
institution that serves the same function of encouraging charitable causes, has been present in the
Chinese legal system for two decades, there is still nonetheless a dearth of English literature on this
topic. This is surprising and suggests either that it has been discounted or discussed without exhaustive
analysis or that the significance of the topic has not been fully appreciated by writers in English.

C Locating this Thesis in Relation to Existing Literature

The current study of the governance of charitable trusts contributes to the literature by locating
charitable trusts within the legal, policy and social context in China and by examining the ways in which
the legislated governance rules regarding charitable trusts are given effect in practice. This thesis,
written in English, engages with both the Chinese and English language literature in three ways.

First, it engages in a detailed analysis of the legal regulatory framework and identifies the gaps in
the current laws governing charitable trusts. Such an analysis reveals the continuities and discontinuities
between public welfare trusts and charitable trusts in terms of the checks-and-balances mechanisms
between trust parties and identifies the ways in which regulators interact with trust parties in the
governance of charitable trusts. At a macro level, this analysis also identifies the progress that legislators
have made to strengthen the autonomy of private individuals in participating in charitable undertakings.

Secondly, this thesis analyses the regulation of charitable trusts in practice. The comparison
between law and practice reveals the social and policy norms that underpin the traditional legal system
for charities and continue to inform the regulatory system of charitable trusts today. To carry out this
comparison, semi-structured qualitative interviews with regulatory officials were conducted in both
eastern developed areas and western undeveloped areas in China. The regional differences’™ in the
regulatory practice of charitable trusts — a supportive regulatory environment in the east and a

conservative one in the west — suggest that the policy and social context is relevant to the performance

0 Siyi Lin (n 29) 771-5.
"1 See analysis in Section 111 of Chapter 4.
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of regulators’ roles in practice. The law and its institutional context should be examined together in
order to identify how legal actors engage with the law and in what way the law is carried out in
practice.” In this light, this thesis explores the social and policy factors that regulators have taken into
account when implementing the law.

Thirdly, this study extends the literature that examines the checks-and-balances mechanisms
between settlors and trustees by exploring how contracts are used to redistribute each party’s powers
and duties. The settlor is endowed by law with extensive powers while the trustee is burdened by law
with onerous duties. Charity law does not define clearly what these powers or duties entail and how the
role of each party could be discharged. For this purpose, this thesis examines the contracts collected
from practice and the interviews of relevant actors (i.e. trustee managers and settlors) to identify how
contracts are used by trust parties in the governance of charitable trusts and the reasons behind these
uses.” It is acknowledged by contract theorists that contracts are widely used as tools to allocate risks

between relevant parties.” In the Chinese charitable trust setting, trust parties tend to use contractual

72 Sally Falk Moore, ‘Law and Social Change: The Semi-Autonomous Social Field as an Appropriate Subject
of Study’ (1973) 4(4) Law & Society Review 719, 719. There is a vast literature that examines the correlation
between law and its institutional context. The book Law, Culture and Society: Legal Ideas in the Mirror of Social
Theory suggests that ‘far from community dissolving as law becomes more prominent, the growing complexity
and bulk of law reflects the increasing complexity, intricacy and richness of communal social relationships in their
various networks’. See Roger Cotterrell and Austin D Sarat, Law, Culture and Society: Legal Ideas in the Mirror
of Social Theory (Ashgate Publishing Ltd, 2006) 161. In the journal article Legal Culture and Social Development,
Lawrence M Friedman states that ‘legal institutions are responsive to social change; moreover, they have a definite
role, rather poorly understood, as instruments that set off, monitor, or otherwise regulate the fact or pace of social
change’. See Lawrence M Friedman, ‘Legal Culture and Social Development’ (1969) 4(1) Law & Society Review
29, 29. In the journal article The Progress and Failure of Comparative Law in the Second Half of the Twentieth
Century, Mathias Reimann holds that ‘comparative law has come to look at the world in terms of coexisting legal
cultures, i.e., as parts of large social structures consisting of economies, religions, and social habits’. See Mathias
Reimann, ‘The Progress and Failure of Comparative Law in the Second Half of the Twentieth Century’ (2002)
50(4) The American Journal of Comparative Law 671, 677. For works devoted exclusively to the correlation
between law and its institutional context, see Roger Cotterrell, ‘Seeking Similarity, Appreciating Difference:
Comparative Law and Communities’ in Andrew Harding and Esin Oriicii (eds), Comparative Law in the 21st
Century (Kluwer Academic Publishers, 2002) 35-54; David Nelken, ‘Legal Transplants and Beyond: Of
Disciplines and Metaphors’ in Andrew Harding and Esin Oriicii (eds), Comparative Law in the 21st Century
(Kluwer Academic Publishers, 2002) 19-34; ft{#5¢ [Du Jianrong], (A StamdLFEEMAL — KT /520
o R R B AR R E S5 40% KR)  [Co-Evolution of Law and Society Reflection: On the
Relationship between Law and Society in Transition Period by Luhmann’s Social System Theory] (2009) 2 7%
5445 % J& Law and Social Development 109, 109-17; iy [Fan Yu], CHriZsi sz 3 KM% 5 240 [F
¥ E8) [The Rising of New Legal Realism and a Reflection on Current Chinese Law] (2006) 4 H[H 2%
China Legal Science 38, 38-51; Z= L4 [Ji Weidong], (VEA:UGRMIAESR2EM 70 7E) [New Method of
Social Scientific Study in Legal Discussion] (2015) 6 H [E7£%% China Legal Science 25, 25-41.

73 See analysis in Section 111 of Chapter 5.

4 See, eg, Stephen A Smith, Contract Theory (Oxford University Press, 2004) 308; Jeannie Marie Paterson,
Andrew Robertson and Arlen Duke, Contract: Cases and Materials (Thomson Reuters, 2016) 540; John
Cartwright, Contract Law: An Introduction to the English Law of Contract for the Civil Lawyer (Hart Publishing,
3 ed, 2016) 131; Stewart Macaulay, ‘Non-Contractual Relations in Business: A Preliminary Study’ (1963) 28(1)
American Sociological Review 55, 63; Lisa Bernstein, ‘Opting out of the Legal System: Extralegal Contractual
Relations in the Diamond Industry’ (1992) 21(1) The Journal of Legal Studies 115, 130; Stewart Macaulay, ‘An
Empirical View of Contract Law’ (1985) 1985 Wisconsin Law Review 465, 475; Albert Choi and George Triantis,
‘The Effect of Bargaining Power on Contract Design’ (2012) 98(8) Virginia Law Review 1665, 1670; Alan
Schwartz and Robert E Scott, ‘Contract Theory and the Limits of Contract Law’ (2003) 113(3) The Yale Law
Journal 541, 555.
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tools to vary the legal framework of charitable trusts so as to mitigate risks posed by regulatory practice
and the vagueness of the law. The present study enriches the contract law scholarship and legal realist
scholarship by examining how trust parties use contract to distribute their powers and duties and what
role extra-legal factors have played in the planning and development of relevant contract clauses. It
shows that the vagueness of the law creates risk for trust parties and motivates them to use contractual
tools to guide the management of charitable trusts. This observation, along with the analysis of the
regulatory practice, provides insights for trust practitioners and academics to understand how newly
recorded charitable trusts are actually governed in China.

By examining charitable trusts with reference to the legal rules governing them, locating their
governance practice within a policy and social context, and synthesizing the three perspectives as
outlined above, the thesis seeks to make an original contribution concerning the governance of Chinese
charitable trusts.’

] LEGAL DEFINITION OF CHARITABLE TRUST GOVERNANCE

A Semantic Meaning of Governance

This thesis examines the governance of Chinese charitable trusts, and therefore how the term
‘charitable trust governance’ is defined is the basis on which the analysis in this thesis rests. From a
semantic perspective, there is no uniform answer as to how ‘governance’ should be interpreted.’
Context plays a vital role in unraveling the meaning of governance.”® The etymology of governance
comes from the Latin words ‘gubernare’ and ‘gubernator’, which refer to ‘steering a ship and to the
steerer or captain of a ship’.”” The term ‘governance’ originates from the old French word
‘gouvernance’, which means ‘control and the state of being governed’.”® This term is not a ‘precise one
and its meaning is affected by cultural variables’.” As scholars David O Renz and Fredrik O Andersson
observed, ‘the concept of governance has been defined less clearly than is necessary to advance research

in this field’.®° Legal words, in essence, ‘are best understood and investigated by reference to the content

5 The term ‘governance’ refers to the ‘set of practices and procedures in place to ensure that an entity operates
to achieve its objectives in an effective and transparent manner’. See The Treasury, The Australian Government,
Development of Governance Standards — Consultation Paper (December 2012) 5. The term ‘governance’ refers
to ‘the systems and processes concerned with ensuring the overall direction, control, and accountability of an
organization’. See Chris Cornforth and William A Brown (eds), Nonprofit Governance: Innovative Perspectives
and Approaches (Routledge, 2014) 18.

76 See analysis in Section 11 A of this Chapter.

7 John H Farrar, Corporate Governance in Australia and New Zealand (Oxford University Press, 2001) 3;
Chenxia Shi (n 50) 26; &l fik [Han Lixin] (n 6) 105.

8 Farrar (n 77) 3; Chenxia Shi (n 50) 26; #:§F ik [Han Lixin] (n 6) 105.

8 Roman Tomasic, ‘Good Corporate Governance: The International Challenge’ (2000) 12 Australian Journal
of Corporate Law 142, 143.

8 Chris Cornforth and William A Brown (n 75) 18.
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of the doctrines that create the concepts rather than by reference to dictionary definitions,’ 8! but
nevertheless a dictionary definition is a good starting point. Examining how ‘governance’ is defined in
dictionaries can shed light on subsequent discussions of charitable trust governance in China. According
to Modern Chinese Dictionary, Oxford English Dictionary, and New Shorter Oxford English Dictionary
on Historical Principles, the term ‘governance’ denotes a system of procedures, methods, or rules by

which something is regulated,®? or a method of management.®
B Governance in Context

Existing scholarly writings have engaged extensively with the analysis of the meanings of corporate
governance and charity governance. Exploring how the concepts ‘corporate governance’ and ‘charity
governance’ are understood can illuminate to what extent and in what way the dictionary meaning of
governance is given effect in particular contexts. This analysis in turn can provide insights into how
governance can be understood in the Chinese charitable trust setting. Although the meaning of
governance varies in these three legal contexts, comparisons between charity governance and corporate
governance may shed light on the interpretation of charitable trust governance — particularly given that
the language used in describing charitable trust governance suggests similar conceptual characteristics

and origins.
1  Corporate Governance and Charity Governance

Critical writings or commentaries have studied the meaning of corporate governance from a wide

range of disciplines.®* Examination of these scholarly works illustrates that a standard definition is

81 Matthew Conaglen, Fiduciary Loyalty-Protecting the Due Performance of Non-Fiduciary Duties (Hart
Publishing, 2010) 77.

82 The term ‘regulate’ means ‘to control, govern, or direct by rules or regulations’. See J A Simpson and E S
C Weiner (eds), The Oxford English Dictionary (X111) (Clarendon Press, 2" ed, 1989) 524; Lesley Brown (ed),
The New Shorter Oxford English Dictionary on Historical Principles (Volume 2 N-Z) (Clarendon Press, 4™ ed,
1993) 2530. See also Vi k7 4w ZL 4L [Office of Chinese Dictionary Compilation], ¢ FAR I & i) #i )
[Modern Chinese Dictionary] (P4 )11%£ 15 Hi iRt Sichuan Dictionary Press, 2014) 276; 1 [El 4t &R} 2 B iE & i
58 BT [Institute of Language Studies, Chinese Academy of Social Sciences], (FAXPER M) [Modern Chinese
Dictionary] (75 45 El 578 The Commercial Press, 7" ed, 2016) 482.

8 See J A Simpson and E S C Weiner (eds), The Oxford English Dictionary (VI) (Clarendon Press, 2™ ed,
1989) 710; Lesley Brown (ed), The New Shorter Oxford English Dictionary on Historical Principles (Volume 1
A-M), vol 2 (Clarendon Press, 4™ ed, 1993) 1123. See also Susan Butler (ed), Macquarie Dictionary (Macquarie
Dictionary Publishers, 5" ed, 2009) 722; Ray Finkelstein et al (eds), LexisNexis Concise Australian Legal
Dictionary (LexisNexis Butterworths, 51" ed, 2015) 285; Raymond Antony Finkelstein et al (eds), LexisNexis
Australian Legal Dictionary (LexisNexis Butterworths, 2" ed, 2016) 689; 1 [E # 2 Bl 2% B i & 0 70 B
[Institute of Language Studies, Chinese Academy of Social Sciences] (n 82) 1690; ¥ i k7 M gm ZL4b [Office of
Chinese Dictionary Compilation] (n 82) 1021.

8 In finance, corporate governance relates to the methods in which suppliers of finance to corporations assure
themselves of getting a return on their investments. See Andrei Shleifer and Robert W Vishny, ‘A Survey of
Corporate Governance’ (1997) 52(2) The Journal of Finance 737, 737; Paul Ali et al (eds), Corporations Law: A
Custom Publication for Melbourne Law School (LexisNexis Butterworths, 2016) 290. In management, corporate
governance deals with the control, management and administration of a corporation, and ensuring the rational
expectations of accountability. See Organization for Economic Co-operation and Development (ed), G20/OECD
Principles of Corporate Governance (OECD, 2015) 13; Corporate Governance Council of Australian Securities
Exchange (ASX), Corporate Governance Principles and Recommendations with 2010 Amendments (2" ed, 2007)
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lacking in terms of the meaning of corporate governance. Some academic treaties opine that corporate
governance relates to the set of procedures and practices by which companies are regulated, managed,
or controlled,® while others emphasize the fulfillment of institutional objectives® in the definition of
corporate governance.®” For example, the China Security Regulatory Commission in the Governance
Codes for Listed Companies in China® states that corporate governance deals with the methods by
which the corporation is controlled and directed, and the way in which its objective is achieved by
internal management.

Likewise, the term ‘charity governance’ is also open to interpretation. In some scholarly writings,
the term ‘charity governance’ is defined in accordance with the internal management of charities. In the
book Fundamental Issues of the Non-Profit Organization Law in China, ‘charity governance’ is defined
as a set of rules, standards, and procedures through which a charitable organization is managed,
controlled, or regulated.® In contradistinction, some works incorporate the values underlying the

creation and operation of charities into the definition of charity governance. An illustrative example is

3; Corporate Governance Council of Australian Securities Exchange (ASX), Corporate Governance Principles
and Recommendations (3" ed, 2014) 3.

8 See Chenxia Shi (n 50) 25; John H Farrar, ‘Developing Corporate Governance in Greater China’ (2002)
25(2) University of New South Wales Law Journal 462, 463. See also Cadbury Committee on the Financial
Aspects of Corporate Governance, Report of the Committee on the Financial Aspects of Corporate Governance
(Burgess Science Press, 1992) para 2.5; Corporate Governance Council of Australian Securities Exchange (ASX),
Corporate Governance Principles and Recommendations with 2010 Amendments (n 84) 3; [an M Ramsay, ‘The
Corporate Governance Debate and the Role of Directors’ Duties’ in lan M Ramsay (ed), Corporate Governance
and the Duties of Company Directors (Centre for Corporate Law and Securities Regulation, 1997) 2; Daniel
Greenberg (ed), Jowitt’s Dictionary of English Law (Volume 1: A-1) (Sweet & Maxwell, 4™ ed, 2015) 586; Trischa
Mann (ed), Australian Law Dictionary (Oxford University Press, 2" ed, 2013) 188.

8 There is no agreement as to what a company’s objective is. The objective of a company can be classified
into three types: prioritizing the shareholders’ interest, prioritizing the shareholders’ interest while at the same
time considering the interests of other stakeholders, and prioritizing the stakeholders’ interest. See Reegan
Grayson Morison and lan Ramsay, ‘An Analysis of Companies’ Business Objectives’ (2014) (6) Company and
Security Law Journal 438, 438; Donald C Clarke, ‘Corporate Governance in China: An Overview’ (2003) 14(4)
China Economic Review 494, 498-9.

8 Yuwa Wei, ‘An Overview of Corporate Governance in China’ (2003) 30(1) Syracuse Journal of
International Law and Commerce 23, 24; ( L A=VAEEHEN) [Governance Codes for Listed Companies in
China] (People’s Republic of China) China Security Regulatory Commission, 30 September 2018, art 3; Ji{#
[FanJian], (BEAZ IR IR A BG5S & REE ) [Corporate Governance and Financial Regulation During
the Period of Capital Flooding] (2019) 2 %:2%24 & Law Science 11, 19.

8 (LT AENAEEAEN]) [Governance Codes for Listed Companies in China] (People’s Republic of China)
China Security Regulatory Commission, 30 September 2018, (n 87) art 3. The LexisNexis Australian Legal
Dictionary (Second Edition) adopts the similar definition on corporate governance. See Raymond Antony
Finkelstein et al (n 83) 373.

89 Jb 5 R 2E AR E L 4L 430 5T Hh s [Peking University Law School Nonprofit Organization Law Research
Center], (' EARE FIHLUERFEA @Y [Fundamental Issues of the Non-Profit Organization Law in China]
(b [ 77 1F th Bt [China Fangzheng Press], 2006) 126. For scholarly writings that endorse this definition, see,
eg, £# [Wang Tao] (n 61) 145; =48 (i [Li Dejian], (2 3LH| a5 N HIAIP — o[ 283815 A\ il B2 AR
HHERERE) [The Balance of Public Interest and Legal Person Autonomy — Selection of Approaches for
Reform of the Chinese Charity Legal Person System] (2016) 31(163) 7%:%i£1x Legal Forum 54, 58; #E# 41
[Dong Leihong] and Z=% % [Li Baojun], (iCz&3&4 A HIBUFNIEE) [On the Government Supervision over
Charitable Organizations] (2015) 6 L % K %% % i (¥ % #L 2> F} 2% iix) Journal of Shandong University
(Philosophy and Social Sciences) 77, 78-9.
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the definition given by the book Research on the Governance of Chinese Charities — namely, charity
governance refers to a set of principles or rules that enable charities to be managed in a way that achieves
their public benefit objectives in an effective and transparent manner.*

2 Charitable Trust Governance

In contrast to the abundant discussions on the definitions of corporate governance and charity
governance, the literature that examines how the governance of charitable trusts should be understood
is sparse.®! The dearth of literature is hardly surprising due to the fact that the charitable trust model
was introduced into the Chinese legal system in 2016. Based on the understanding of corporate
governance and charity governance previously discussed, one can identify two elements that are most
relevant to the definition of governance. The first deals with the rules or procedures by which an entity
(corporation or charity) is managed or administered. The second relates to the purpose of governance,
namely an entity is governed in a way that achieves its institutional objectives in an effective and
transparent manner. When these two elements are viewed together, it can be said that ‘governance’ is
concerned with the rules or practices by which the objective of an entity is achieved through
management. In this light, the author defines the governance of charitable trusts as a set of mechanisms
that ensure the trustee of a charitable trust complies with its duties, in order to effectively realize the
charitable purpose, or the public benefit pursued by the charitable trust. Following on from the above
definition, the focus of charitable trust governance lies in how charitable trusts should be administered.
The focus of how charitable trusts should be administered in turn lies in how a trustee’s exercise of

power should be controlled and what measures can be taken to ensure its accountability for that exercise.

% BE[ ik [Han Lixin] (n 6) 122. For other works that endorse this definition, see, eg, & 475 [Ma Jinfang] (n
13) 10; E#fE [Gao Jinghua], (Z&3EFEWARIFIE SR FIERS) [Dilemmas of the Transparency of Charities
and Governance Strategies] (2018) 15 1 [E #2227 China Social Organization 53, 55; ¥ [Xie Qiong], {3~
R, REZEFWREMFEESE) [Stereoscopic Supervision: Rational Choice for the Development of
Charitable Causes in China] (2015) 4 [E 547 B Fx 4k Journal of Chinese Academy of Governance 73, 75. In
Australia, the consultation paper (Review of Not-for-profit Governance Arrangement), issued by the Department
of the Treasury (Australia) in 2011, is important in understanding the meaning of governance. This paper provides
charities with a wide range of suggestions for the practice of good governance. In this paper, charity governance
is defined as the practices and procedures within and by which the charity is run in such a way that it achieves its
objectives in a transparent and effective manner. See The Treasury, The Australian Government, Review of Not-
for-Profit Governance Arrangement — Consultation Paper (2011) 5. See also The Treasury, The Australian
Government (n 75) 5. This definition has been endorsed by the governance guide (Governance for Good — The
ACNC'’s Guide for Charity Board Members) issued by the Australian Charities and Not-for-profits Commission
in 2013. See Australian Charities and Not-for-profits Commission, Governance for Good — the ACNC'’s Guide
for Charity Board Members (July 2013) 3.

1 The focus of charitable trust governance is on the governing of trustees. See Evelyn Brody, ‘Charity
Governance: What’s Trust Law Got to Do with 1t?” (2005) 80 Chicago-Kent Law Review 641, 686.
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IV HYPOTHESIS AND RESEARCH QUESTIONS

A Hypothesis

The focus of this thesis is on the governance structure of Chinese charitable trusts, assessed from
the perspective of China’s particular political, social and economic conditions. The hypothesis that it
tests is that the governance framework for Chinese charitable trusts may only be understood fully in
light of relevant law, administrative practice, and private action taken by trust parties. This hypothesis
comprises three interrelated aspects. First, the law sets up a governance framework for charitable trusts
but is vague and underdetermined in various respects. Secondly, administrative practice is a significant
component of the governance framework as regulators in China are subject to intense administrative
and policy pressures and thus strongly responsive to extra-legal concerns. Thirdly, private action is
essential in the governance framework as trust parties vary the framework of the law to mitigate risks
posed by administrative practice and the vagueness of the law.

As discussed in Section I11, ‘Legal Definition of Charitable Trust Governance’, the term ‘charitable
trust governance’ denotes any governance mechanisms ensuring that the trustee of a charitable trust
complies with its duties in order to effectively realize the charitable purpose, or the public benefit
pursued by the charitable trust. This definition indicates that the focus of charitable trust governance is
on how a trustee’s exercise of power should be controlled. Based on this understanding, there are four
types of actors relevant to the governance of charitable trusts. They are the actors who can play a role
in exerting pressure on trustees to ensure they comply with their duties. Settlors can exercise their
statutory or contractual powers to supervise the trustee’s administration of charitable trust affairs.
Beneficiaries may have the standing to bring proceedings to remedy the misuse of charitable trust assets
where they have particularized (or individualized) interests in the proper distribution of trust assets after
receiving notice. Regulators can exercise their regulatory powers to interfere with the management of
charitable trusts and to punish trustees for non-compliant behaviors. Finally, the general public can
access information disclosed by charitable trust trustees and report the misuse of charitable funds to the
relevant regulators. The subsequent discussions on charitable trust governance in this thesis will
therefore focus on the roles of these four actors and the way in which they interact both in law and in
practice.

This thesis identifies the factors that shape the governance framework for charitable trusts; legal,
administrative and contractual. It examines the way in which these factors take effect under the creation
and ongoing administration of charitable trusts. The thesis examines the rules governing the creation
and administration of charitable trusts and how these rules are put into effect in practice. A closer
scrutiny of the Chinese Charity Law suggests that, in contrast to public welfare trusts, legislators have
constructed a public-private hybrid model for charitable trusts. On the one hand, the state has given
greater scope to the civil capacity of legal actors. Private actors are allowed to define the way in which

their private funds are used for the charitable purposes defined by the state. On the other hand, the state
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is unwilling to relinquish its control over the use of charitable trusts as it grants regulators wide powers
to oversee whether charitable assets are used in alignment with its policy welfare goals. ® This public-
private hybrid is reflected in the vagueness of legal rules governing charitable trusts which has created
risks for both trust parties and regulators. Furthermore, the social and policy environment in which
charitable trusts are established and operate plays a vital role in determining how the legal governance
framework is given effect in practice. Regulators have long been subject to intense policy and
administrative pressures and have greater incentives to consider extra-legal factors when implementing
the law. Trust parties are willing to take private action to define the way in which they interact so as to
mitigate risks posed by regulatory practice and the vagueness of the law. %

The literature reviewed in Section Il indicates that political objectives very much dictate the
development of the charitable sector in China. Although the Chinese Charity Law has been
implemented to mediate the relationship between civil society and the state, the balance leans more in
favour of the state’s public welfare goals at the outset. In fact, the state uses the new charity law as a
tool to guide the public’s charitable activities, so as to advance its own public welfare goals as much as
possible. The government has had strict control over the charitable sector for a long period of time, and
therefore it is difficult to change its traditional methods and ideas within a short time. ® Following this
line of thought, in what way does this policy and social context influence the actual implementation of
the legislated governance framework? The answer to this question can shed light on how trust parties
engage with the law in practice, and further illuminate the continuities and discontinuities between
regulators’ behavioral patterns before and after the new charity law was introduced.

For the purpose of testing the above hypothesis, the thesis does the following. First, the legal
governance framework for Chinese charitable trusts is examined across a range of issues in the thesis.
Chapter 2 discusses the public law-private law hybrid model that legislators have created for charitable
trusts. Chapter 3 traces the legislative process of the Chinese Charity Law and the Measures for
Charitable Trusts and investigates what legal rules have been constructed for the governance of
charitable trusts.®® Such an examination draws a comparison between charitable trusts and public
welfare trusts, and the rules underpinning both. Chapter 3 goes on to explore the nature and scope of
the autonomy that trust parties have in determining what types of benefits the trust will create, and
which sectors of the community can receive such benefits. Chapter 4 analyzes the ways in which
regulators control the establishment and development of trusts for the purpose of promoting public
benefit.

Secondly, by examining charitable trust contracts and interviewing persons with charitable trust

experience, Chapters 4 and 5 analyze the ways in which trust parties and regulators perform their roles

92 See analysis in Section 11 of Chapter 4.

93 See analysis in Section 111 of Chapter 5.

% Li Dejian (n 34) 270.

% See analysis in Sections I11 and IV of Chapter 3.

23



or responsibilities in practice. This analysis locates the governance of Chinese charitable trusts within
their institutional context in order to identify what political and social factors are relevant to governance
practice and how they operate under the implementation of legislated governance rules.%

B Research Questions

The analyses above raise three questions to answer in this thesis. The first is: how has the charity
law shaped the governance structure of charitable trusts? To answer this question, Chapters 2 and 3 will
study the laws and regulations relevant to public welfare trusts and charitable trusts respectively; the
practice in respect of public welfare trusts over the last two decades; and legislative changes that the
new charity law has made to the governance framework for charitable trusts. It is revealed that, whilst
charitable trusts are tasked with a similar legislated objective (i.e. promoting charitable undertakings)
as public welfare trusts, there are some fundamental differences in terms of the legislated governance
rules. The rules governing charitable trusts have elevated the scope of autonomy of private parties and
in theory limited the extent to which the creation and ongoing operation of a charitable trust is subject
to state intervention.®” These differences tend towards the conclusion that, in contrast to the public law
model of public welfare trusts, legislators have constructed a public-private hybrid model for Chinese
charitable trusts.%

The hybrid model evidences the state’s desire to motivate private philanthropy but, at the same
time, its unwillingness to relinquish control over charitable undertakings.®® Chapter 2 will explore the
particular mixture of public law and private law norms that coexist in the Chinese charitable trust, and
the implications that this hybrid nature has for the governance of charitable trusts. Based on the analysis
of the charitable trust’s hybrid nature, Chapter 3 will discuss the legal regulation of trust parties, which
covers the assignment of statutory powers and duties to settlors and trustees, the ways in which the
checks-and-balances mechanisms between them are established, and the roles that beneficiaries under
a charitable trust may play in the governance framework. Chapter 4 will explore the new regulatory
framework for charitable trusts, which includes a textual analysis of the law relevant to the assignment
of statutory powers to each regulator (i.e. civil affairs departments and banking regulatory authorities),
how the two regulators interact in law, and what regulatory measures they can undertake.

The second question that arises from the author’s observation of regulatory practice is: how have
regulators implemented the legal regulatory regime in practice? Chapter 4 will explore this question by
drawing upon empirical findings from the regulatory practice of charitable trusts. Under the legal
framework, regulators are granted wide powers to oversee whether trust assets are managed in
compliance with the state’s broader interest. On the other hand, the regulatory framework is vague and

incomplete in what these regulatory powers and duties entail in substance and how they should be

% See analysis in Chapters 4 and 5.

%7 See analysis in Section 111 of Chapter 3.
9 See analysis in Section 11 of Chapter 2.
9 See analysis in Section 11 of Chapter 2.
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performed. The vagueness in the law has created substantive risks for regulators and motivated them to
adopt strategies to protect their interests from being adversely affected when engaging with the law.®
Chapter 4 will identify the deficiencies of the current regulatory framework, the legal uncertainties that
these deficiencies have created, and the strategies that regulators have taken in the performance of their
powers or responsibilities.

Apart from the law, China’s particular circumstances under which charitable trusts are introduced
and operate are also vital in shaping the decision-making of regulatory officials.’* In the Chinese
bureaucratic system, regulators are strongly responsive to extra-legal factors in their implementation of
the law.%2 This approach can help regulators strictly control the use of charitable trusts for public
welfare purposes and minimize risks that may arise out of the performance of their responsibilities.1%3
Based on the empirical findings from regulatory practice, Chapter 4 will identify the extra-legal factors
that shape the regulatory framework and the ways in which these factors take effect under the
administration and supervision of charitable trusts.

The above two questions lead to a third question which this thesis will also consider. That is, what
private actions have trust parties taken when engaging with the law? Chapter 5 will explore this question
through the examination of charitable contracts collected for this research. Under the public-private
hybrid model, trust parties are granted greater autonomy to determine distribution of rights and
responsibilities between them in the daily management of charitable trusts.?* The law has established
check-and-balance mechanisms between trust parties. However, it does not define clearly how these
mechanisms should operate, and what measures can be taken by trust parties when these mechanisms
fall short in regulating their relationships. % In view of the risk posed by regulatory practice and the
vagueness of the law, the parties to charitable trusts have strong desires to use contracts to clarify their
powers and duties and to define the way in which they interact with regulators. Similar to regulators,
practice shows that trust parties have also considered a wide range of extra-legal factors in the planning
and development of contract clauses. They seek to use these clauses to mitigate risks in the performance
of their legal roles. 1%

To explore how contractual tools are used by trust parties, Chapter 5 will examine three subsidiary
guestions. In what ways are contracts used in the management of charitable trusts? What types of
relationships are regulated by charitable trust contracts? How do extra-legal factors affect the planning
of contract terms between trust parties? To address these questions, Chapter 5 will consider areas where

the law governing the relationship between trust parties is vague, the risk that trust parties may confront

100 See analysis in Section 11 of Chapter 4.

101 See analysis in Section 111 of Chapter 4.
102 See analysis in Section 111 of Chapter 4.
103 See analysis in Section 111 of Chapter 4.
104 See analysis in Section 111 of Chapter 3.
105 See analysis in Section 111 of Chapter 3.
106 See analysis in Section 111 of Chapter 5.
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when implementing the law, as well as the policy and social norms underlying the creation and ongoing

administration of charitable trusts.
C Questions Beyond the Scope of this Thesis

Although this thesis examines the governance structure of charitable trusts both in law and in
practice, its focus is on how legislated rules are given effect in practice in the governance of charitable
trust. Examination of such governance practice can help to identify problems or deficiencies within the
current legislative framework. For example, the current law makes no mention of what role beneficiaries
could play in the governance of charitable trusts; 1% and it does not evaluate to what extent a more
restrictive approach regarding the settlor’s role in charitable trust governance may adversely affect their
willingness to make donations.'® It neither details the rules governing information disclosure, nor does
it require trustees to explain in their financial and annual work reports how well they have realized the
public benefit goals that the trust was set up to deliver in the first place.’®® This makes it more difficult
for settlors, regulators and the general public to understand and further evaluate the performance of
charitable trusts and their trustees. This thesis will discuss these problems, alongside its analysis of the
governance of charitable trusts, but it will not propose or articulate a detailed pathway for the reform of
governance rules concerning Chinese charitable trusts, as this would require an examination of these
problems from a more comprehensive perspective, encompassing the law, sociology and politics.

Furthermore, this thesis does not attempt to provide an in-depth analysis of the different theories
concerning the governance of charitable trusts, or issues relating to how an appropriate balance could
be struck between the needs of the state in using trusts to promote charitable undertakings and the needs
of benevolent owners in having more autonomy to deal with their own properties. Instead, it will focus
on the legal construction of the current system and the challenges that it has created. The author will
also evaluate the legislated governance structure of charitable trusts against the policy and social context

in which they operate and identify factors that affect the way in which each actor engages with the law.

V RESEARCH METHODS

This thesis is an in-depth study of the legal rules governing Chinese charitable trusts and how the
legislated governance goals are given effect in practice. For this purpose, the methods that the thesis
adopts are textual analysis of the legal rules and other legal mechanisms such as charitable trust
contracts, translation of Chinse sources, and semi-structured qualitative interviews with persons who

have charitable trust experience.

107 See analysis in Section 1V of Chapter 3.
108 See analysis in Section 111 of Chapter 3.
109 See analysis in Section 11 of Chapter 4.

26



A Textual Analysis

Documentary sources include legislation, explanatory memoranda, official speeches, public
information concerning recorded charitable trusts, academic treatises, and comparative works. These
sources relate to the analysis of this thesis in different ways. Legislation and explanatory memoranda
provide information for legal rules that have been constructed for the governance of charitable trusts,
and the core values that charitable trusts serve to pursue. Official speeches provide information for
policy reasons that underlie the legislative reform for charitable trusts, and the interaction between the
state and the general public in promoting charitable undertakings. Public information concerning
recorded charitable trusts provides information for the charitable trust practice, including what type of
charitable trusts have been created, what their charitable purposes are, and how they have been
administered and regulated. Academic treaties provide information for areas where current research can
be continued or expanded and areas where this thesis can make further contributions. Comparative
works provide information for continuities and discontinuities between charitable trusts and public
welfare trusts in terms of governance, as well as measures that lawmakers have taken to unlock the
potential of trusts to develop and further charitable causes.

The subject matter of the textual analysis is divided into two parts. The first part is an interpretation
of Chinese charitable trusts, which includes a critical analysis of legislative provisions, the nature and
function of Chinese charitable trusts, and the threshold for establishing Chinese charitable trusts. In
contrast to the deep historical roots of charitable trusts at common law, charitable trusts are new to the
Chinese legal system. Successful establishment of Chinese charitable trusts still faces many problems.
In this regard, the textual analysis here involves clarification and comparison*'° of analogous domestic
institutions, such as Chinese public welfare trusts and Chinese agency. Comparison with the law of the
aforesaid two institutions provides a framework for understanding how Chinese charitable trusts operate
and helps identify three issues in the model of governance set out by legislation: (a) the ways in which
settlors and trustees perform their roles in law; (b) the relationship between Chinese charitable trusts
and Chinese agency; and (c) the role and function of the regulatory authority in the governance of
Chinese charitable trusts.

The second part involves an examination of the legal nature of Chinese charitable trusts. As already

noted in ‘Introductory Background’, because of the onerous requirement to obtain regulatory approval,

110 At present there is no uniform agreement as to the nature of comparative law. Some academics opine that
comparative law is a research method, while others suggest that comparative law is a research methodology, a
discipline or a science. For works devoted exclusively to the nature of comparative law, see J Michael Rainer,
Introduction to Comparative Law (Manz, 2010) 19-25; Mathias Reimann (n 72) 683-7; H Patrick Glenn, ‘Against
Method’ in Maurice Adams and Dirk Heirbaut (eds), The Method and Culture of Comparative Law: Essays in
Honour of Mark Van Hoecke (Oxford University Press, 2014) 177; Jaakko Husa, ‘Research Designs of
Comparative Law — Methodology or Heuristics?’ in Maurice Adams and Dirk Heirbaut (eds), The Method and
Culture of Comparative Law: Essays in Honour of Mark Van Hoecke (Oxford University Press, 2014) 53-5; Jaap
Hage, ‘Comparative Law as Method and the Method of Comparative Law’ in Maurice Adams and Dirk Heirbaut
(eds), The Method and Culture of Comparative Law: Essays in Honor of Mark Van Hoecke (Hart Publishing Ltd,
2014) 44-5; A Kh Saidov, Comparative Law, tr William Elliott Butler (Wildy, Simmonds & Hill, 2003) 28-31.
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only twenty public welfare trusts have been successfully established over the last twenty years. Drawing
on the failure of public welfare trusts, lawmakers have established a new governance model for
charitable trusts and created a public law-private law nature for this newly established institution. In
this context, studying the way in which public law norms interact with private law norms can help
understand why lawmakers chose to legislate a whole new regime (the charitable trust) rather than
fixing the model of public welfare trusts. Further, this study can shed light on how the checks-and-
balances mechanisms between trust parties are established, and at a macro level, assess what efforts
lawmakers have made in advancing ‘state-society relationships’.'! Legislative history offers an
understanding of, and an explanation for, the development of the law. 1*2 Charitable trusts are introduced
in a context in which the large number of the poor, the disabled, and the unemployed have created a
huge social demand for developing charitable causes. In this light, to explore the legal nature of
charitable trusts, the author will also examine the policy and social context within which charitable trust

rules operate and develop.
B Semi-Structured Qualitative Interviews

The governance model of the Chinese charitable trust has not been studied at all by Chinese
scholars, let alone by the application of empirical research methods. An analysis of the law suggests
that there exists a tension between the settlor and the trustee, which are both given wide discretionary
powers, and suggests that the regulatory agencies play a passive role in supervising the administration
of Chinese charitable trusts. As the law concerning Chinese charitable trusts has only been in place for
three years, many aspects of the practice of governance are still in the formative stage, and published
literature does not examine these questions. Given this, gaining insights into the ways in which the
legislative scheme of the charitable trust has been given effect in practice is significant to evaluating
the strengths and weaknesses of the current governance structure for Chinese charitable trusts. Law is
an aspect of society, so it is necessary to examine the law and its institutional context together to identify
the way in which the law is given effect in practice. To explore how each of these powerful actors
interacts in the day-to-day governance of charitable trusts and to clarify the ways in which regulators
exercise their roles and responsibilities of oversight of charitable trusts, this thesis engages in direct
contact with human participants through the method of semi-structured qualitative interviews.

Thirty-one interviews were conducted in Beijing, Shanghai, Shenzhen, Hangzhou, and

Guangzhou from October 2018 to January 2019, where most of the charitable trusts are established and

111 Rebecca Lee (n 6) 372.

112 | egislative history can offer an understanding of, and an explanation for, the development of the law. See
Esin Oriicii, ‘Unde Venit, Quo Tendit Comparative Law’ in Andrew Harding and Esin Oriicii (eds), Comparative
Law in the 21st Century (Kluwer Academic Publishers, 2002) 3; Michael Salter and Julie Mason, Writing Law
Dissertations: An Introduction and Guide to the Conduct of Legal Research (Pearson Education Limited, 2007)
193; Martin Lohnig, ‘Comparative Law and Legal History: A Few Words about Comparative Legal History’ in
The Method and Culture of Comparative Law: Essays in Honour of Mark Van Hoecke (Oxford University Press,
2014) 114.

28



where the main regulators and legislators are located. Ethics approval (attached as Appendix V) was
granted before commencement of this empirical study. Interviews were carried out to obtain insights
from participants on the basis that their responses would be anonymous. Two categories of interviewees
were involved, and all interviewees had expertise and experience in the area of Chinese charitable trusts.
The first category of interviewees contained private actors, including lawyers, academics, and trustee
managers. Interviews with this category of actor elicited their opinions respecting the ways in which
the settlor and the trustee perform their roles, issues of day-to-day governance, and measures taken to
comply with legislated governance goals. The second category of interviewees comprised public actors;
namely officials working in regulatory agencies. Interviews of these actors enabled the author to
investigate the interaction between the two institutional objectives (promoting charitable undertaking
and securing the autonomy of trust parties) of Chinese charitable trusts, the standing of the beneficiary,
and the attitude of regulatory authorities towards the regulation of Chinese charitable trusts. To ensure
anonymity, the identity information of these interviewees have been concealed and replaced with
selected codes in the thesis: ‘L’ for lawyers, ‘A’ for academics, ‘T’ for trustee managers, and ‘R’ for
regulatory officials.

Qualitative analysis of empirical data gathered through interviews enriches the observation of the
governance practice of Chinese charitable trusts. Two significant findings can be summarized through
this observation: first, there is a considerable gap between theoretical analysis and practice with respect
to the governance of Chinese charitable trusts; and secondly, the policy and social context plays an
important role in giving effect to the governance goals set out by legislation; regulators and trust parties
do not respond to the legal governance model perfectly, and their behaviors are significantly affected

by factors transcending the law.
C Translation of Chinese Sources

This thesis draws on both English and Chinese sources, and therefore the author’s translation of
relevant legal rules and concepts into English is essential to the analysis in this thesis. The translation
of Chinese legal concepts into English can be problematic where there are no close equivalents in
English. This is particularly so in the case of Chinese charitable trusts that are the subject of this thesis.
Accordingly, each of the chapters that examine the governance of Chinese charitable trusts — for
example, Chapter 2 in the case of public welfare trusts (gongyi xintuo ~ zi{5+t) and Chapter 4 in the
case of recording (bei’an # %) and supervisory conversation (jianguan tanhua %% 1%) — devotes
the space to an explanation of the Chinese terms and the basis on which they are best understood in
English. Except as otherwise indicated, all English translations of Chinese text and materials are the
author’s own and are based on the following three principles. First, in relation to the translation of
Chinese legal concepts into English, accuracy in meaning has been preferred over a literal translation.
Take the concept jing zhun fu pin (##£#:7%) for example. This concept often occurs in connection to

policy documents or official speeches. Its literal meaning is ‘precise poverty alleviation’ but has been
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translated into English as ‘taking targeted measures to ensure that assistance reaches poverty-stricken
villages and households’. Secondly, in relation to the interview data, preference has been given to
meaning over a literal word by word translation. A literal, or technical translation focuses on the precise
meaning of individual words and terms and thus cannot accurately convey the actual meaning of the
interview respondents. Thirdly, semi-official English translations — namely English translations that
are available on official websites such as the websites of PKU law or Westlaw China but do not have
any official status — have been modified where the translation is considered to be suboptimal or
deficient. Fourthly, where it assists in understanding, the original Chinese text has been included in
parenthesis after the English translation to identify the relevant concepts. An illustrative example is the
three major institutional forms for establishing charities in China, namely foundations (jijin hui £ 4>
£%), social associations (shehui tuanti #:<:[#14£) and privately-operated non-enterprise organizations
(minban feigiye danwei F&7pIEAk 847 ).
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CHAPTER TWO CHINESE CHARITABLE TRUSTS AS PuBLIC LAW-PRIVATE

LAwW HYBRIDS

| INTRODUCTION

This chapter analyzes the legal nature of the charitable trust model and implications that this
analysis has for the governance of charitable trusts. The charitable trust model was introduced in a
context where public welfare trusts had failed, and legislators sought to use this new model to encourage
the public to participate in charitable undertakings. Drawing on lessons learnt from the failure of public
welfare trusts, legislators created a public-private hybrid model for charitable trusts. On the one hand,
the state gives trust parties greater autonomy to decide what types of benefits the charitable trust will
create and what sectors of the public can receive that benefit. On the other hand, the state still maintains
a high level of control over charitable trusts to ensure that they are used in alignment with the state’s
public welfare policy. This hybrid nature demonstrates how the state understands the role and function
of charitable trusts and shows what core values legislators expect charitable trusts to pursue.

Section Il of this chapter analyzes the hybrid nature of the charitable trust model by examining its
legislative provisions. This analysis serves two aims: first, to identify the conflicts and contradictions
that may arise between the autonomy of trust parties and the broader interests of the state in the
implementation of the policies pertaining to charitable trusts; and secondly, to explore how these
conflicts and contradictions are addressed in light of the hybrid nature of charitable trusts.

After considering the hybrid nature of charitable trusts, Section Il discusses implications for the
governance of charitable trusts from the analysis of the public-private hybrid. The hybrid nature of
charitable trusts is intentionally created by legislators. It permeates and informs the design of the
governance framework for charitable trusts. In the analysis in Chapter 1, the governance of charitable
trusts was defined as a set of mechanisms that ensure the trustee of a charitable trust complies with its
duties in order to effectively realize the charitable purpose or the public benefit pursued by the charitable
trust. This definition suggests that the focus of charitable trust governance is on how a trustee’s exercise
of power should be exercised and what measures can be taken to ensure its accountability for that
exercise.

Following from this definition, Section I11-A identifies the actors that are related to the control of
trustees’ exercise of power in light of the hybrid nature of charitable trusts and how these actors are
connected to the analysis of charitable trust governance. As implementation of the law is influenced by
legal and extra-legal factors, it is therefore possible that actual practice may diverge from the law. The
past four years’ practice shows that trust parties and regulators proactively engage with the law as well

as being strongly responsive to extra-legal concerns when performing their legal roles. Section I11-B
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looks at the practice and analyzes implications that this practice has for the governance of charitable

trusts.

Il PuBLIC-PRIVATE HYBRID NATURE

As already analyzed in Chapter 1, with the mass transfer of wealth into private hands, China
possesses enormous social-economic resources that can be mobilized to develop charitable
undertakings. Nevertheless, the available channels by which private actors can participate in charitable
causes are extremely limited.! Still worse are the obstacles for the establishment of foundations, social
groups and private non-enterprise units, the three major legal forms for establishing charities. In this
context, legislators introduced the model of public welfare trusts to the Chinese domestic legal system
in 2001. However, the public welfare trust model was not successful as no more than 20 public welfare
trusts have been established over the last two decades. To unlock the potential of the trust institution to
develop charitable causes, legislators introduced the model of charitable trusts in 2016.

In contrast to public welfare trusts, a model sitting entirely within the sphere of public law,? the
model of charitable trusts is a mixture of both public law and private law norms. There is a distinction
between private law and public law: private law deals with actions in which legal actors protect their
autonomous interests, whereas public law deals with approaches by which the whole society is
administered or governed.® In light of this distinction, in the charitable trust setting, private law norms
indicate that the state has given trust parties greater control over the exercise of their management rights.

! Siyi Lin, ‘China’s New Charity Law: A New Era of Charitable Trusts’ (2018) 24(8) Trusts & Trustees 768,
768-9; 15 L [Xu Wei], (ZEEE SEHH EHEV ) [Research on the Construction of Charitable
Declaration Trust] (72:f# Hi kit [Law Press], 2012) 52; 4 & U& [Zhu Zhifeng], (A5 FEREERHE &I E
R Z ) [Legal Nature of the Charitable Trust and the Exploration of a Chinese Mode] (2008) 22(6) 244X
1% Contemporary Law Review 112, 112; B%% ' [Xue Zhisheng] and ¥ [Wang Haitao], (i&FE A7
EHER S LRI 5e3 ) [Perfecting the Institution of the Trust Supervisor in the Chinese Charitable Trust
System] (2009) 11(2) KK F244 (E2FF2#R) Journal of Tianjin University (Social Science) 123, 123;
F# % [Wang Jianjun], #&HI [Yan Chong] and 5K K [Zhang Shifei], (Z&3E15 FLik A B s AT HLHE K KA
FE KRS ) [The Operational Mechanism and Theories Related to the Charitable Trust and Its
Development Obstacles in Mainland China] (2011) 4 JRERE1Fi8 Global Law Review 108, 111.

2 X B £ [Zhao Lianhui], ({SFCIEEMREE) [Interpretative Theory of Trust Law] (2 H AR 4L [China
Legal Publishing House], 2015) 523; 473 [Jin Jinping], (i AZEFEZ A L HMIE= L) [Research on
the Definition of the Public Welfare Trust and Its Normative Significance] (2015) 6 #£ 43 (% k2% 244 Journal
of East China University of Political Science and Law 72, 83; Z=Jiii [Li Zishun], 2 2315 FErHm -SRI
) [The Nature of the Public Welfare Trust and Its Tax Privileges] (2009) 2 % 4fi& ] Journal of Law
Application 91, 92; %&£ ¥ [Zhu Zhifeng] (n 1) 112.

% Jody Freeman, ‘Extending Public Law Norms Through Privatization’ (2003) 116(5) Harvard Law Review
1285, 1303—4; Janet McLean, ‘Convergence in Public and Private Law Doctrines — the Case of Public Contracts’
(2016) 2016(1) New Zealand Law Review 5, 9; Justin Friedrich Krahe, ‘The Impact of Public Law Norms on
Private Law Relationships’ (2015) 2 European Journal of Comparative Law and Governance 124, 126; 7Kk £
[Zhang Jiahui], (URALE XIEIE — JFidiE S SERE SR IIELIRZE ) [Responses to the Meaning of
Appealing Right — Theoretical Basis of the Relationship between Procedural Law and Substantive Law] (2000)
2 HEHEEE Law Review 58, 60; F4% = [Wang Xisan], CGEACYFAFE SR [On the Theory of Modern
Appealing Right] (1989) 6 ¥t~ Modern Law Science 16, 17.
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For example, settlors have the autonomy to determine in what ways their private funds are used for
charitable purposes defined by the state. In comparison, public law norms indicate that the state is
reluctant to relinquish its control over charitable trusts and has a strong desire to guide the public to use
trusts to serve its own public welfare goals. For example, the state defines the scope of charitable
purposes, and trust parties are not allowed to consider different purposes that might for example
promote political advocacy in areas not welcomed by the state, or to take into account ancillary or
subsidiary private benefits when disposing of charitable assets. There is a tension between these two
types of norms in both substantial and procedural aspects of charitable trusts. Take the role of settlors
for instance. The granting of wide powers to settlors enables them to proactively engage with the
management of charitable trusts. At the same time, a settlor’s autonomy is strictly constrained in that
its power can only be exercised in alignment with the public welfare policy of the state.

The institution of the charitable trust at common law has a long history and can also be described
as a public law-private law hybrid. However, the ways in which its norms of public law and private law
interact differ considerably from Chinese charitable trusts. This divergence is attributable to China’s
particular political, economic and social environment in which charitable trusts are established and
operate. By making a comparison with charitable trusts at common law, this section discusses questions
about the public-private nature of Chinese charitable trusts and the unique characteristics this hybrid
model has. The chapter explores this model in two steps. First, it compares Chinese public welfare trusts
and Chinese charitable trusts to identify how legislators understand the relationship between these two
models, and the extent to which the public law nature of public welfare trusts may enlighten the
understanding of the nature of charitable trusts. Secondly, it compares Chinese charitable trusts and
charitable trusts at common law to investigate how the two models distinguish from each other and

what type of hybrid the Chinese charitable trust model is.
A The Relationship between Public Welfare Trusts and Charitable Trusts

The public welfare trust is clearly understood to be a matter of public law, although one may draw
on private law concepts of personhood to give it substance. Presently, the consensus amongst scholars
and practitioners is that the institution of the public welfare trust primarily belongs to the sphere of
public law.* In light of the historical background in which charitable trusts were introduced, there is no
debate that charitable trusts were constructed by drawing on experiences and lessons of public welfare
trusts over the last twenty years. Nonetheless, it is unclear to what extent, and in what way, the two
institutions relate to each other. Clarification of the relationship between the two institutions can provide
insights into the legal nature of charitable trusts.

Let us first consider what the law says about the relation between the two institutions. Pursuant to

article 44 of the Chinese Charity Law and article 2 of the Measures for Charitable Trusts, ‘charitable

4 R [Jin Jinping] (n 2) 83; 2=l [Li Zishun] (n 2) 92; #X i £ [Zhao Lianhui] (n 2) 523.
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trusts belong to (shuyu J& 1) public welfare trusts’.® This legislative language has given rise to intense
debate as to the relationship between the two institutions. Some scholarly writings and commentaries
opine that the two institutions are identical and thus share the same legal meaning,® whereas others
propose that public welfare trusts are in nature distinguishable from charitable trusts.” Aside from the
semantic difference between the terms ‘charitable’® and ‘public welfare’,® examining what ‘belong to’
means in the context of charitable trusts is the key here. This examination concerns a textual
interpretation of the legal term and offers useful insights for further constructive discussion about the
relationship between the two institutions.

In Chinese dictionaries, the term ‘belong to’ entails two types of meaning — ‘be part of the
ownership of” or ‘fall under the category of*.° To what extent and in what way does the dictionary
meaning of ‘belong to’ relate to its legal meaning? Since the laws relevant to charitable trusts make no
mention of the meaning of ‘belong to’, it is helpful to have a look at the usage of ‘belong to’ in related

areas of laws. Considering the kinds of relationships that the charitable trust regulates, the author has

S (R NIRILFNEZE357L)  [Charity Law of the People’s Republic of China] (People’s Republic of China)
National People’s Congress, 16 March 2016, art 44; (Z&3E{5+0E H /L) [Administrative Measures for
Charitable Trusts] (People’s Republic of China) China Banking Regulatory Commission and Ministry of Civil
Affairs, 10 July 2017, art 2.

6 {52 M [Ni Shoubin], (IR ZEZ(EFEHIALULRHE I DR — SRR G2 R NILED [The
Advantage and Character of Modern Charitable Trust as Organization — In Comparison of Charity Foundation]
(2014) 46(7) %A H T Academic Monthly 86, 87; % &4 [Zhu Zhifeng] (n 1) 112; F &% [Wang Jianjun], 7
i [Yan Chong] and 5K "t [Zhang Shifei] (n 1) 110.

T R [EFFEk P4 [China Trustee Association] (ed), (Z&3{5+LHF7C) [Research on the Charitable Trust]
([ 4 i ikt [China Financial Publishing House], 2016) 62—6; F 2% [Lyu Xin], (M\AZ(EIERIZES
¥o: WEERHE ALY [From Public Welfare Trusts to Charitable Trusts: Transnational Transplantation
and Local Construction] (2019) 10 #4222k Social Science Front 199, 200; 2= 3¢ [Li Wenhua], (583
T H 2 A5 I B T i) B 2% ) [Thoughts on Several Issues of Perfecting the Charitable Trust System
in China] (2017) 7 %:%24% & Law Science Magazine 89, 91; XIli% 55 [Liu Yingshuang], (FE A 2150k
R HEAA: —FIEAREIES EI 2 R E#) [The Transplantation and Localization of Charitable
Trusts in China: A Thought of Radical Reform and Facing up to the Present] (2015) 27(1) "4hZ:2~ Peking
University Law Journal 151, 154-5.

8 In Chinese language, the concept of charity represents benevolence, sympathy and compassion, which serves
to offer relief for people who are destitute. See & &4 [Ma Jianyin], (HE 2361775 0%2)  [Legislative
Observations on the Chinese Charity Law] in # ] [Yang Tuan] (ed), (" [E 283 Kk gk (2016) ) [Annual
Report on China’s Philanthropy Development (2016)] (#1-2F}2%3CiHk tH i #1: [Social Science Academic Press],
2016) 28-30; E¥T°2% [Xue Ninglan] and XBFl [Deng Li], {4 [E 283007 78 57328 F) [Research on
Chinese Charity Law and Relevant Legislative Proposals] (' [ #1 2l % Hi iR 4t [China Social Science Press],
2014) 125; Pt 75 [Ruan Jianfang], (Z&3 5/~ 2i) [Charity and Public Welfare] ([7).0x i 4t [Tongxin
Publishing House], 2013) 53; 4437 [Jin Jinping] (n 2) 74; 37 [Liu Yingshuang] (n 7) 155; 2= [Li
Wenhua] (n 7) 91.

° In Chinese language, the concept of public welfare relates to providing benefits for the whole community or
solving fundamental problems in relation to human beings, such as fairness, justice and equality. See X355 [Liu
Yingshuang] (n 7) 155; 13 [Jin Jinping] (n 2) 74-5; L% [Wang Jianjun], ## [Yan Chong] and 5k &
[Zhang Shifei] (n 1) 109; Z=3C 4 [Li Wenhua] (n 7) 91.

10 9y 5 K7 M 4w ZL 4 [Office of Chinese Dictionary Compilation], (IACIiE i@ #) [Modern Chinese
Dictionary] (PY)11#%+ i ikt Sichuan Dictionary Press, 2014) 723; [+t 2> Rl2£ B8 = WF 70T [Institute of
Language Studies, Chinese Academy of Social Sciences], (IAXIGETRH) [Modern Chinese Dictionary] (7
Z-EIH54E The Commercial Press, 7™ ed, 2016) 1215.
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chosen trust laws, contract laws, and property laws here for the purpose of demonstration. Examining
how ‘belong to’ has been used in these three legal areas has suggested that its legal meaning sits
comfortably within its dictionary meaning. In other words, consistent with the dictionary meaning, two
types of legal meaning can also be extrapolated here. First, to say that A belongs to B means that B has
ownership over A. This kind of meaning is evident in article 41 of the Chinese Property Law!! and
article 16 of the Chinese Trust Law.'? Secondly, A belongs to B could also stand for how A falls under
the scope or category of B. Two examples are evidenced in the application of article 242 of the Chinese
Contract Law® and article 60 of the Chinese Trust Law.}* Based on the analysis mentioned above, the
next question to be considered is: how much can one refer to these three areas of laws when
investigating the legal meaning of ‘belong to’ for charitable trusts?

Two observations are drawn here from the author’s point of view. First, it is clear that the legal
usage of ‘belong to’ in trust laws, contract laws and property laws do not entail the meaning that A is
the same as B in terms of its nature or scope. Does this conclusion also apply to charitable trusts? The
answer is unclear. Since each law has its unique characteristics and concerns, the experience of related
areas of laws is informative but cannot be applied directly without having a closer review of the unique
characteristics of charitable trusts and the extent to which these unique characteristics may distinguish
charitable trusts from contracts or private trusts. In this regard, before analyzing the characteristics of
charitable trusts in the next section, it is at least safe to conclude that the legal meanings of ‘belong to’
in contract, property and trust laws have certain guiding significance, but it is unclear as to the extent
to which this guiding significance may illuminate the way in which charitable trusts relate to public
welfare trusts. The second observation is based on the first one: one can assume that, based on the
institutional similarities between charitable trusts, property and contracts, as well as the applicability of
trust laws in the area of charitable trusts, the legal meaning of ‘belong to’ in the three areas of laws can
be referenced when studying the relationship between charitable trusts and public welfare trusts. If this
assumption stands, a possible conclusion is that charitable trusts fall under the scope of public welfare
trusts, which means that public welfare trust doctrines may be applicable to charitable trusts. In this

sense, charitable trusts also may comprise a considerable public element in their legal structure.

W (BGEY B —%: REE LR T E XA AN S S, AR S AL AN A BE BRI
#. The author’s English translation is: ‘No units or individuals shall be allowed to acquire ownership of the
immovables and movables which are exclusively owned by the State as are provided for by law’.

2 (EFREY BNk BRI S5 T I AN WA O, AFIANZFE A B [ A 0 7 5
F oM W72 1 — %64 . The author’s English translation is: “The trust property is different from the property
belonging to the trustee, and may not be included in, or made part of the trustee’s own property’.

B (EREY Som % HEANEEEEWRIAR. AEANE W, HEEWA R T80
7%, The author’s English translation is: ‘The lessor enjoys ownership of the leased item. In the event that the
lessee goes bankrupt, the leased item does not belong to the category of bankruptcy property’.

WO ERER) HN Tk AT FAIAIHRR HIZ —MRLRESE, BT A (7D KA
& aiHll. The author’s English translation is: ‘A trust created for one of the following public welfare
purposes belongs to the scope of public welfare trusts ... (7) developing other public welfare causes’.
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B The Legislative Arrangement of Chinese Charitable Trusts

As discussed above, the semantic analysis of ‘belong to’ is limited when examining how charitable
trusts interact with public welfare trusts. This semantic interpretation can show that charitable trusts
may relate to public welfare trusts to a certain degree, but it cannot illustrate how public-law thinking
takes effect in charitable trusts; whether private law norms exist in the structure of the charitable trust;
and if so, in what ways the two norms interact with each other. Based on the analysis in Section II-A,
this section examines the legal nature of charitable trusts from their legislative arrangements.

The legislative arrangements of charitable trusts provide information about the roles of trust parties
and regulators in the governance structure of charitable trusts and the ways in which they interact. This
examination can shed light on how the state understands the institutional nature of charitable trusts.
Where appropriate, comparisons with charitable trusts at common law will be conducted in this part,
with a view to delineating the unique characteristics of the governance framework for Chinese
charitable trusts. Although the development of charitable trusts varies in China and common law,
comparisons with charitable trusts in common law jurisdictions may shed light on the interpretation of
Chinese charitable trusts — particularly given that the language describing Chinese charitable trusts

suggests similar conceptual characteristics and origins.
1 The Mixture of Both Public Law and Private Law Norms

In contrast to the flourishing development of charitable trusts at common law,* almost 95 percent
of the trusts created in China over the last two decades have been commercial trusts; namely, trusts that
are established for commercial purposes.® In line with the experiences of commercial trust businesses,
a great number of regulations (guizhang ¥i %) stipulate that the key objective of commercial trusts lies
in protecting the rights and interests of parties to commercial trusts. ! Despite the rapid development of
commercial trust businesses in post-reform China, the large numbers of poor, disabled, and unemployed

people have created a huge social demand for developing charitable causes.'® Regulators and legislators

15 Alison Dunn, ‘As Cold as Charity: Poverty, Equity and the Charitable Trust’ (2000) 20 Legal Studies 222,
223; Allan D Vestal, ‘Critical Evaluation of the Charitable Trust as a Giving Device’ (1957) 1957(3) Washington
University Law Review 195, 195-6; John H Langbein, ‘The Secret Life of the Trust: The Trust as an Instrument
of Commerce’ (1997) 107 Yale Law Journal 165, 188.

16 rh [/ A B OK24A5 F6 5 3L 4 0F 58 BT [Institute of Trust and Fund of Renmin University of China], (91 [E/{%
ol R EIR 45 (2018) ) [The Development Report of Chinese Trust Business (2018)] (H[H 4 5% H At
[China Economic Publishing House], 2018) 112-3; #[E N R K253 & FUAT [Institute of Trust and
Fund of Renmin University of China], ¥ E {5+t &k ks (2016) ) [The Development Report of
Chinese Trust Business (2016)] (7 [E £ 5F Hi 4t [China Economic Publishing House], 2018) 106-7.

7 See, eg, (EHAFEAREELITHERIME) [Administrative Measures for Collective Investment
Trust Schemes of Trust Companies] (People’s Republic of China) China Banking Regulatory Commission, 4
February 2009, art 1; (fSFCEE A RS BN FEEHE1T/0E)  [Interim Measures for the Administration of
Information Disclosure by Trust Companies] (People’s Republic of China) China Banking Regulatory
Commission, 18 January 2015, s 1.

18 Adam S Chodorow, ‘Charity with Chinese Characteristics’ (2012) 30 UCLA Pacific Basin Law Journal 1,
34-5; Xin Huang et al, ‘Charity Development in China: An Overview’ (2007) 17(1) Asia Pacific Journal of Social
Work and Development 79, 80—1; Anthony J Spires, ‘Contingent Symbiosis and Civil Society in an Authoritarian
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have held a wide range of conferences and forums to discuss what legislative reforms can be taken to
empower trusts in developing charities. Considering the gap between the advantages that public welfare
trusts supposedly have in developing charities, and the limited role that they have played in practice,
legislators introduced the charitable trust model in 2016 with the enactment of the Chinese Charity Law.
The reason why charitable trusts were introduced reveals the main role that legislators expect this new
model to play; namely, encouraging the public to use trusts to further and develop the public welfare
goals of the state.’® This role is implicated in the legislative arrangements of charitable trusts, indicating

that this model is a public law-private law hybrid.
(a) Public Law Norms

The charitable trust model was introduced in a context where charity development was a crucial
concern of the state. This fact evidences that one of the core roles of this model is to encourage the
general public to participate in the promotion of charitable undertakings. Article 1 of the Measures for
Charitable Trusts proves this line of thought. It stipulates that the primary purpose of enacting this
Measure is to provide guidelines for the creation and administration of charitable trusts, so as to unlock
the potential of this new model to further and develop charitable causes in China. This new model’s
public law role can be seen through three types of legislative arrangements: the requirement of public
benefit, the rule of all charitable use, and the granting of wide supervisory powers to regulators.

(i) The Public Benefit Doctrine

The public benefit doctrine is stipulated in article 7 of the Measures for Charitable Trusts. Pursuant
to this article, a trust established for the purpose of carrying out public benefit activities (gongyi
huodong 2 #i7%3h) is considered to be a charitable trust. The ‘public benefit test’ is also crucial to the
creation of charitable trusts in common law jurisdictions. It is in public benefit, not the interests of
private individuals, that the valid status of a common law charitable trust can be acknowledged.® There
is a considerable divergence between common law charitable trusts and Chinese charitable trusts in the
understanding of ‘public benefit’. In Chinese law, charitable trusts are required to serve the interest of
the whole political community. Article 7 of the Measures for Charitable Trusts provides a list of
legitimate charitable purposes in China, including alleviating poverty, protecting and improving the

ecological environment, and providing relief for the damage caused by natural disasters. These purposes

State: Understanding the Survival of China’s Grassroots NGOs’ (2011) 117(1) American Journal of Sociology 1,
12; Qiusha Ma, ‘The Governance of NGOs in China since 1978: How Much Autonomy?’ (2002) 31(3) Nonprofit
and Voluntary Sector Quarterly 305, 318; #4: T2 [Xu Wei] (n 1) 27-8, 33-5; F#&#E [Wang Zhenyao], (FiAXzE
HHH SR 2013 FEFHE AR FH I KRR ) [Modern Charity and Social Governance: the 2013
Annual Report of the Charity Sector in China] (#12F} 2% SCiik Hi i 4t [Social Science Academic Press], 2014)
9-10.

19 th [#{ZFE L Hr4> [China Trustee Association] (n 7) 73-4; (- F<rhfe N RILMEZE#E (ER) >1
1HH) [Explanations on the Charity Law of the People’s Republic of China (Draft)] (People’s Republic of China)
Standing Committee of the People’s Congress, 9 March 2016, pt 1.

20 Jonathan Garton, Public Benefit in Charity Law (Oxford, Oxford University Press, 2013) [6.05].
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are consistent with the state’s public welfare goals and show that legislators expect to use charitable
trusts to further and develop the broader interest of the state. Trust purposes that are outside the scope
of ‘legitimate charitable purposes’ are not ‘charitable’ under Chinese law. This list evidences the control
of the state over the use of charitable resources. Following from this understanding, private actors have
the autonomy to define what types of public benefits the charitable trust may create and what sectors of
the public can receive those benefits. However, this autonomy is highly constrained — it can only be
exercised to the extent that charitable resources are used in a way that complies with the public welfare
policy of the state.?

In contrast, the public benefit doctrine in common law jurisdictions operates in a different way.
Take the charity law in England and Wales for instance. In England and Wales, the public benefit
doctrine does not require charitable trusts to benefit the whole political community? or to bear in mind
the interests of the state as a whole.? For political purposes, the general rule is that trusts for political
purposes are not of a charitable nature.?* To be for the public benefit, a charitable trust is not required
to further the state’s public goals. Instead, it need only further an altruistic or other-regarding interest
that the charitable trust defines with some constraints.?> The public benefit doctrine in England and
Wales normally requires charitable trusts to be public in ‘only the altruistic, and not the public-welfare-
compliant sense’.?® Accordingly, key elements of this doctrine — the numerical negligibility test, the
personal nexus rule, and the concern with the exclusion of the poor — are primarily concerned to
preserve the altruistic quality of charitable trusts,?” rather than to promote the state’s public welfare

goals.

21X BEES [Zhao Lianhui] (n 2) 533—4; XIi0AE [Liu Yingshuang] (n 7) 155; (o< T <t N RILAIE 2835
% (2 >HBAH)  [Explanations on the Charity Law of the People’s Republic of China (Draft)] (People’s
Republic of China) Standing Committee of the People’s Congress, 9 March 2016, (n 19) s 1; &4 [Zhu Zhifeng]
(n 1) 113; & 533 [Jin Jinping] (n 2) 82.

22 Hubert Picarda and Richard Orme Wilberforce, Baron Wilberforce, The Law and Practice Relating to
Charities (Bloomsbury Professional, 4" ed, 2010) 225.

23 Kathryn Chan, The Public-Private Nature of Charity Law (Hart Publishing, 2016) 62.

24 Hubert Picarda and Richard Orme Wilberforce, Baron Wilberforce (n 22) 225; Jonathan Garton, Public
Benefit in Charity Law (Oxford University Press, 2013) [8.03]-[8.05]; National Anti-vivisection Society v Inland
Revenue Commissioners [1948] AC 31, 49-52. In Australia, there is no general rule against trusts for political
purposes. It is debatable whether a political purpose is charitable or not, and this question should be assessed on
a case-by-case basis. See Charities Act 2013 (Cth) ss 11, 12(1)(1) and (2); Aid/Watch Inc v Federal Commissioner
of Taxation (2010) 272 ALR 417, 429-30; Public Trustee v Attorney-General (NSW) (1997) 42 NSWLR 600,
608; Joyce Chia, Matthew Harding and Ann O’Connell, ‘Navigating the Politics of Charity: Reflections on
Aid/Watch Inc v Federal Commissioner of Taxation” (2011) 35 Melbourne University Law Review 353, 383-4.

% Matthew Harding, Charity Law and the Liberal State (Cambridge University Press, 2014) 88-9; Juliet
Chevalier-Watts, Charity Law: International Perspectives (Routledge, 2018) 73; Mary Synge, The ‘New’ Public
Benefit Requirement: Making Sense of Charity Law? (Hart Publishing, 2015) 79; F H Newark, ‘Public Benefit
and Religious Trusts’ (1946) 62(3) Law Quarterly Review 284, 240; Paul Harpur, ‘Charity Law’s Public Benefit
Test: Is Legislative Reform in the Public Interest’ (2003) 3(2) Queensland University of Technology Law and
Justice Journal 1, 12.

26 Chan (n 23) 80.

27 Jonathan Garton (n 24) [5.25]; Hilary Delany, ‘The Law Relating to Charitable Trusts — Judicial Guidance
and Statutory Intervention’ (2011) 33 Dublin University Law Journal 196, 208; Linda Sugin, ‘Rhetoric and
Reality in the Tax Law of Charity’ (2016) 84(6) Fordham Law Review 2607, 2632; Paul Harpur (n 25) 433.
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(i) The Rule of All Charitable Use

The second aspect that demonstrates the charitable trust’s public law role is the legislative
requirement of ‘all charitable use’. Article 23 of the Measures for Charitable Trusts stipulates that
charitable trust assets and the proceeds thereof shall all be used for charitable purposes.?® The effect of
this rule is to prevent charitable trusts from becoming vehicles for corruption or unregulated flow of
funds. The rationale of this rule can be understood in two dimensions. The first relates to the charity-
promoting goal of charitable trusts. The charitable trust model is designed to further the state’s public
welfare goals, and therefore any use of charitable trusts for private purposes is not allowable. The
second dimension relates to legislators’ perception of the risk that charitable assets may be
misappropriated by trust parties.?® Over the last two decades, the media have exposed a series of
scandals involving misuse of charity funds. Legislators are therefore fully aware of the misappropriation
risks that may arise from the day-to-day administration of charitable trusts. Moreover, as the
establishment of charitable trusts is in its formative stage, it is not yet fully clear in what ways the
legislative framework for this institution will be given practical effect and what challenges the
regulatory framework may face. To minimize misappropriation risks associated with the use of
charitable assets, the law strictly requires that charitable trusts should be operated solely for the
furtherance of charitable purposes. Any use of charitable assets for non-charitable purposes will be
invalid and attract legal liabilities on the part of the trustee directly in charge.*® Similar to the public
benefit doctrine, this rule is consistent with the idea that charitable trusts should be used in alignment
with the public welfare goals of the state.

At common law, charitable trusts must also be exclusively charitable. The charitable status will be
lost if there exist any purposes that are not charitable on their own.?! In a long line of cases, English and
Australian courts have upheld that there are two exceptions to the rule of exclusivity; that is, ancillary
purposes and severance.® A charitable trust will not fail where the non-charitable purpose authorized
by the trust instrument is merely incidental or subsidiary to a charitable purpose.®* Meanwhile, the

charitable status can be upheld where charitable purposes can be severed from non-charitable

B (HEFILE L) [Administrative Measures for Charitable Trusts] (People’s Republic of China)
China Banking Regulatory Commission and Ministry of Civil Affairs, 10 July 2017, (n 5) arts 23, 59; {4 A
IILFIE #&327)  [Charity Law of the People’s Republic of China] (People’s Republic of China) National
People’s Congress, 16 March 2016, (n 5) art 105.

2 See interviews with R2, A1, A4 and A5.

0 (ZEE(FFEE /ML) [Administrative Measures for Charitable Trusts] (People’s Republic of China)
China Banking Regulatory Commission and Ministry of Civil Affairs, 10 July 2017, (n 5) art 59.

31 G E Dal Pont and Stefan Petrow, Law of Charity (LexisNexis Butterworths, 2010) [13.2]; Ofrex (George
Drexler) Foundation (Trustees) v IRC (1965) 3 All ER 529, 530.

32 See, eg, Trustees Executors & Agency Co Ltd v Zelman Memorial Symphony Orchestra Ltd [1958] VR 523,
526; Radmanovich v Nedeljkovic [2001] NSWSC 492 (15 June 2001), [189]; Public Trustee v Attorney-General
(NSW) (n 24) 621; Bath and North East Somerset Council v HM Attorney General [2002] EWHC 1623(Ch), [25].
See also Jonathan Garton (n 24) [2.19].

33 G E Dal Pont and Stefan Petrow (n 31) [3.29].
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purposes.®* In contrast to Chinese charitable trusts, these exceptions give rise to two implications. First,
the common law approach avoids the risk of striking down the validity of the whole trust and allows
charitable elements to take effect, thereby retaining charitable resources in the public domain to the
largest extent. Secondly, the common law approach gives more weight to the autonomy of private actors
in determining to what extent and in what ways their private funds can be used for charitable purposes.

(ili) The Regulator’s Wide Powers

In both Chinese law and common law, regulators are granted wide powers to supervise the
administration of charitable trusts. For example, in Australia, the Australian Charities and Not-for-
profits Commission (hereinafter the ‘“ACNC”) has powers to suspend and remove the trustee of a
charitable trust and to direct application of charitable trust assets.® In England and Wales, the Charity
Commission has powers to restrict transactions a charity trustee may enter into, appoint trustees and
freeze a charitable trust’s bank account.® In Chinese law, regulators also have wide powers to supervise
a trustee’s performance of its duties. Two illustrative examples are the powers to revoke the trustee’s
registration license and to conduct supervisory conversations (jianguan tanhua ¥ 1%).%" Exercise
of these two powers enables regulators to intervene easily in the trustee’s ongoing management of
charitable trusts.

The power to revoke in the Chinese charitable trust is a type of ex-post supervision. Regulators can
exercise this power when trust parties severely contravene the laws or regulations relevant to charitable
trusts. The legal consequences associated with the exercise of this power have a strong deterrent effect,
as the revocation of a registration license effectively bans trustees from engaging in trust businesses for
a long period of time.® In comparison, the application of supervisory conversations is a type of ex-ante
supervision. It is a phase which is part of the ongoing administrative decision-making process.® The
conducting of supervisory conversations includes both educative and disciplinary elements.*® These two
types of powers are in line with the objectives of deterring the wrongful conduct of trustees and

protecting the public interest in the proper administration of charitable assets.

34 G E Dal Pont, Charity Law in Australia and New Zealand (Oxford University Press, 1999) 223.

3% Australian Charities and Not-for-Profits Commission Act 2012 (Cth) ch 4 pt 4-2 div 100.

3 Charities Act 2011 (England and Wales) pt 6. See also Hubert Picarda and Richard Orme Wilberforce,
Baron Wilberforce (n 22) 768-9.

3 (5HATFEHINEY [Measures for Administration of Trust Companies] (People’s Republic of China)
China Banking Regulatory Commission, 23 January 2007, art 53; (2&# {5 L4 FE70%:) [Administrative
Measures for Charitable Trusts] (People’s Republic of China) China Banking Regulatory Commission and
Ministry of Civil Affairs, 10 July 2017, (n 5) art 51.

38 On detailed account of this power, see analysis in Section 11 of Chapter 4.

% #58 J [Meng Qianglong], (f7E(ZRVERMWEST)  [Study on Legalization of Administrative
Interviews] (2015) 6 17 B 244 5T Administrative Law Review 99, 105-6; FJ& [Wang Hu], (JXU4E &1
ITELRBIFE: BRI . B 55E3%) [The System of Administrative Interviews in Risk Society: Response,
Reflection, and Improvement] (2018) 1 %R #f 7T Study of Law and Business 22, 26.

40 See analysis in Section 11 of Chapter 4.
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The procedure for exercising these two regulatory powers provides insights into the public law
norms of the regulatory framework for charitable trusts. The charity law imposes very few restrictions
on the exercise of these two powers, and therefore the gateway through which regulators intervene in
the management of charitable trust affairs is largely relaxed. The law does not specify the procedure by
which the power to revoke registration licenses can be exercised and makes no mention of the factors
that should be taken into account when revoking the registration license of a trustee.** Likewise, there
are massive ambiguities in respect of the nature of the supervisory conversation and its scope of
application.*? The vagueness in the law grants regulators a high degree of discretion in the performance
of their responsibilities. It is unclear whether this wide discretion was deliberately intended by
legislators. It is certain that this discretion creates a great deal of uncertainty for trustees to manage
charitable trusts. Regulators can intervene in the management of charitable trusts easily in order to meet
the dual purposes of satisfying the public’s demand for accountability and preventing dishonest trustees

in such employments from committing fraud.
(b) Private Law Norms

The legal structure of charitable trusts contains a number of private law norms, in addition to the
public law norms analyzed in the section above. Article 44 of the Chinese Charity Law and article 2 of
the Measures for Charitable Trusts prescribe that charitable activities should be carried out in
conformity with settlors’ wishes. What does the phrase ‘in conformity with settlors’ wishes’ mean?
Questions relating to the understanding of this phrase include: how do the settlor’s wishes manifest in
the administration of charitable trust affairs? In what way are the settlors’ wishes given effect? Is there
scope for conflict to arise between the furtherance of charitable purposes and the protection of the
settlor’s wishes? Although the law does not address these questions, prima facie, it can be said that the
phrase mentioned above embodies a strong private law-leaning tendency as it provides scope for settlors
to exercise their management rights. It is the settlor who places a certain amount of assets in charitable
trusts. Therefore, the settlor may have a strong desire to see how its assets are going to be used.

In view of the experience from public welfare trusts, legislators chose to establish a public-private
hybrid model for charitable trusts in which private actors are granted greater control over the use of
their private funds. The section below explores the private law norms of charitable trusts. Two purposes

are served behind this analysis: (a) to identify these private law norms and the ways in which they take

41 Section 35-10 of the ACNC Act prescribes the factors that the Commissioner should take into account when
determining whether the registration of a charity should be revoked. These factors include the nature, significance
and persistence of any contravention of the ACNC Act and the extent to which the charity conducts its affairs in a
way that may cause harm to the public trust and confidence. See Australian Charities and Not-for-Profits
Commission Act (n 35) s 35-10 (2); Waubra Foundation and Commissioner of Australian Charities and Not-for-
profits Commission [2017] AATA 2424 (4 December 2017), [27].

42 %177 [Zhu Xinli] and 2577 [Li Qin], {ATE(ZIR M ThREE A S FEEEM)  [The Functional Orientation
and Institutional Design of Administrative Interviews] (2018) 4 [E Z 47T BB 2% 4% Journal of Chinese Academy
of Governance 91, 92; & [Wang Hu] (n 39) 26-7.
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effect; and (b) to provide a basis of discussions about the interaction between public law norms and

private law norms in the legal structure of charitable trusts in Section 11 B-2.
(i) The Settlor’s Wide Powers

At common law, settlors generally drop out of the picture* where charitable trusts are legally
established. If settlors seek to maintain certain role in the ongoing management of charitable trusts, they
tend to adopt two mechanisms: the letter of wishes* and the trust protector.®® It is rare for settlors to
reserve wide powers to themselves in the trust instrument. In contrast, settlors under Chinese charitable
trusts are endowed by law with extensive powers. This legislative approach enables settlors not only to
define the way in which charitable assets are managed but also to be proactive in supervising the
performance of trustees’ duties. In the Chinese charitable trust setting, settlors are legally allowed to
intervene in the management of trust affairs thoroughly and consistently. Two explicit examples are the
settlor’s powers to consent and to appoint trust supervisors.

Acrticle 38 of the Measures for Charitable Trust prescribes that settlors are empowered to grant or
withhold consent on certain matters, such as adding new settlors, increasing trust assets or changing the
scope of beneficiaries. The granting of the power to consent is derived from the notion that owners are
provided with maximal freedom in disposing of their assets.*® The goal of protecting settlors’ autonomy
can also be seen through the protection provided by statute when settlors exercise this power. For

example, settlors are allowed to issue consent to relieve trustees from fiduciary liabilities in transactions

43 Kai Lyu, ‘Re-Clarifying China’s Trust Law: Characteristics and New Conceptual Basis’ (2015) 36 Loyola
of Los Angeles International and Comparative Law Review 447, 458; Tey Tsun Hang, ‘Reservation of Settlor’s
Powers’ (2009) 21(2) Singapore Academy of Law Journal 517, 524.

44 On the letter of wishes, see, eg, Arthur Underhill et al, Underhill and Hayton Law Relating to Trusts and
Trustees (LexisNexis Butterworths, 17" ed, 2007) 835, 943; Alexander A Jr Bove, ‘The Letter of Wishes: Can
We Influence Discretion in Discretionary Trusts’ (2009) 35 ACTEC Journal 38, 39; Deborah S Gordon, ‘Letters
Non-Testamentary’ (2013) 62 University of Kansas Law Review 585, 629; Tey Tsun Hang, ‘Letters of Wishes’
(2009) 21 Singapore Academy of Law Journal 193, 194-5; David Hayton, ‘English Fiduciary Standards and Trust
Law’ (1999) 32 Vanderbilt Journal of Transnational Law 555, 574-5; Investors Compensation Scheme Ltd v West
Bromwich Building Society (1998) 1 WLR 896, 903; Hartigan Nominees Pty Ltd v Rydge (1992) 29 NSWLR 405,
420, 424; Re Rabaiott’s Settlement [2000] WTLR 953, 968; Breakspear v Ackland (2008) 3 WLR 698, 711; Re
Londonderry’s Settlement [1965] Ch 918, 936; Hartigan Nominees Pty Ltd v Rydge 419, 437, 447.

45 On the trust protector, see, eg, Richard C Ausness, ‘The Role of Trust Protectors in American Trust Law’
(2010) 45(2) Real Property, Trust and Estate Law Journal 319, 321-2, 348; Stewart E Sterk, ‘Trust Protectors,
Agency Costs, and Fiduciary Duty’ (2005) 27 Cardozo Law Review 2761, 2763, 2768; Philip J Ruce, ‘The Trustee
and the Trust Protector: A Question of Fiduciary Power — Should a Trust Protector Be Held to a Fiduciary
Standard?’ (2011) 59 Drake Law Review 67, 68. The courts in common law jurisdictions have power to remove
a protector in accordance with their inherent jurisdiction of facilitating and supervising the administration of a
trust. See Lynton Tucker et al (eds), Lewin on Trusts (Sweet & Maxwell, 19" ed, 2015) 1266; Pope v Drp
Nominees Pty Ltd (1999) 337 (13 August 1999) SASC [26], [34], [45]; Blenkinsop v Blenkinsop Nominees Pty
Ltd (as trustee for Blenkinsop Family Trust (No 2)) [2016] WASC 61 (4 March 2016), [47]; Blenkinsop v Herbert
[2017] WASCA 87 (8 June 2017), [72]-[74], [76].

46 Simon Gardner, An Introduction to The Law of Trusts (Oxford University Press, 2011) 296; John D Morley
and Robert H Sitkoff, ‘Making Directed Trusts Work: The Uniform Directed Trust Act’ (2019) 44(1) ACTEC
Law Journal 3, 8; Robert H Sitkoff, ‘Trusts and Estates: Implementing Freedom of Disposition” (2014) 58 Saint
Louis University Law Journal 643, 651; John H Langbein, ‘Mandatory Rules in the Law of Trusts’ (2004) 98(3)
Northwestern University Law Review 1105, 1121; Matthew Conaglen, ‘The Nature and Function of Fiduciary
Loyalty’ (2005) 121 Law Quarterly Review 452, 164.

42



involving conflicts of duty and duty (or of duty and interest). Aside from the granting of fully informed
consent by settlors, there still exists one strict requirement before a trustee’s no conflict liabilities can
be exempted; namely the transactions concerned should be carried out at a fair market price. This
requirement in substance is consistent with the protection of the will and autonomous interest of the
settlor. After all, without truly understanding the risk that the transactions in question might carry,
settlors cannot be placed in a position to freely determine whether to take the risks arising out of waiving
that protection. Allowing the no conflict principle to be relaxed can help balance its protective function
and the value of ensuring the autonomy of settlors. Autonomous decisions outweigh that protective
function, but only on condition that settlors fully understand the consequence of their decisions.

Besides the power to consent, the settlor under a charitable trust also has the power to appoint trust
supervisors. By appointing a trust supervisor, the settlor can keep a close eye on the performance of the
trustee’s duties.*’ In contrast to public welfare trusts, the appointment of trust supervisors is not
mandatory in the context of charitable trusts.*® Whether a trust supervisor is appointed depends
primarily on settlors’ wishes. Furthermore, the law does not specify the trust supervisor’s powers and
its obligations around the exercise of these powers. Thus, the extent to which trust supervisors may play
a supervisory role varies significantly, depending on the contractual arrangements between settlors,
trustees and trust supervisors. This wide discretion vested in trust parties again demonstrates that giving
effect to settlors’ wishes is an important goal underlying the operation charitable trusts.

(ii) The Rule of Standing

The rule of standing also reflects the private law norms in the legal structure of charitable trusts.
There is a distinction between public law and private law in terms of who can sue. Private law integrates
the question of standing into its causes of action while public law considers standing separately. Private
law grants standing as a matter of right on the basis of plaintiffs’ personal interests; public law considers
the determination of standing as a discretionary judicial task involving the weighing or balancing of
multiple concerns.*® This divergence is primarily attributable to the different types of relationships
regulated by private law and public law as outlined at the outset of Section II.

This procedural dimension offers a number of critical insights into the substantive dimension of

Chinese charitable trusts. The rule of standing illuminates the understanding of private law aspects of
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Chinese charitable trusts. In the legal framework, regulators are not allowed to bring proceedings to
remedy the misuse of charitable assets on behalf of the public.%® Although promoting charitable
undertakings is one of the objectives of charitable trusts, the law of standing puts a limitation on courts’
jurisdiction to adjudicate charitable trust lawsuits initiated by regulators. Limiting the parties entitled to
file lawsuits against defaulting trustees to only settlors and trust supervisors indirectly promotes the
autonomy of private actors. That is, the trustee can follow a settlor’s instructions without worrying that
these instructions are not in what a regulator determines to be the best interest of the trust’s charitable
purpose. This legislative approach, in substance, is in line with the private law-leaning tendency of
charitable trusts and responsive to the goal of giving effect to the settlor’s wishes.

In contrast, charitable trust laws in common law jurisdictions show a strong public law-leaning
tendency with respect to who can sue and what the scope of the standing is. Charitable trusts are trusts
for purposes and not for persons,® and therefore there are no beneficiaries as understood in the laws of
express private trusts. The Attorney-General, acting as the guardian and protector of the public
interest,® is granted standing to supervise whether a trust is administered in alignment with its
charitable purposes.®® Aside from the Attorney-General, any persons who have ‘greater-than-public’>*
interest may also be entitled to launch charitable trust lawsuits. In Australia and the UK, the statutes
and common law show that ‘any person interested in the charity’ can be granted standing to bring charity

proceedings.® The ‘person interested’ rule is a ‘practical rule of justice’*® that endows the courts with
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a measure of discretion in determining how charitable trust disputes can be dealt with. This rule
substantively expands the scope of persons who may have the standing to sue and facilitates the role of

the courts in controlling a trustee’s exercise of power.
2  The Relationship between Public Law Norms and Private Law Norms

The above analysis®” illustrates how the norms of public law and private law manifest themselves
in different dimensions of charitable trusts. Based on this analysis, one new question arises: how do the
two types of norms interact with each other? Answering this question can enlighten the understanding
of the relationship between the autonomy interest of settlors and the public interest in the proper
management of charitable assets. Examination of the charitable trust’s legislative arrangement suggests
that public law norms are prevailing as the hybrid model continues to privilege state control over the
autonomy of private parties.

Although the law does not provide an explicit answer to the above question, a closer look at article
59 of the Measures for Charitable Trusts and article 105 of the Chinese Charity Law may provide
insights here. The two articles stipulate that any use of charitable trust assets for non-charitable purposes
will attract administrative liabilities on the part of the trustee. A textual interpretation of these two
articles leads to two observations. First, settlors have the autonomy to determine what types of benefits
the charitable trust will create and how charitable assets should be distributed.®® It is the settlor who
places a certain amount of assets in charitable trusts. Therefore, the settlor is entitled to decide how its
assets should be used for the furtherance of charitable causes. Moreover, the state is also willing to
uphold a settlor’s decision in respect of the management of charitable assets. This approach seeks to
encourage the wide use of charitable trusts in the public and reflects the idea that benevolent property
owners are granted maximal liberty to use their assets.>®

Secondly, where a charitable trust is validly established, the parties to charitable trusts are
prohibited by law from advancing their private interests when disposing of charitable assets. Charitable
resources can only be used to further and promote the state’s public welfare goals. Settlors have greater
control over the use of charitable assets, but on the condition that this use complies with the legitimate
interest of the state as a whole. Regulators represent the interest of the state. They are granted wide
powers by law so that they are able to control the use of charitable trusts in alignment with the state’s
requirements.®® Consistent with this analysis, it is arguable that, in the Chinese charitable trust setting,
private law norms are subordinated to public law norms, in the sense that a settlor’s exercise of

autonomy should be aligned with the advancement of the state’s public welfare goals.
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C Observations on the Hybrid Nature of Chinese Charitable Trusts

Analysis of the charitable trust’s legislative arrangements®® enlightens the understanding of its
public-private hybrid nature. Three observations can be offered here. First, public law norms are
predominant in the legal structure of Chinese charitable trusts. In contrast to charitable trusts at common
law, charitable trusts in China are required to further the state’s legitimate interest. The charitable trust
model is tasked to develop and promote the state’s public welfare goals from its very inception. The
state clearly defines the scope of ‘charitable purposes’ to guide the use of charitable resources by the
public. The state’s strict control over the use of charitable trusts is secured through the granting of wide
supervisory powers to regulators. These powers allow regulators to easily intervene in the trustee’s
management of charitable trusts. For example, they can advise trust parties on how charitable trusts
should be administered and issue notices or letters to trustees to direct the use of charitable assets.52

Secondly, in view of the experience of public welfare trusts, legislators have incorporated the
norms of private law in both substantial and procedural aspects of the legal framework of charitable
trusts. The law grants parties greater autonomy in determining the scope of the charitable trust and in
allocation of rights and responsibilities between settlor and trustee in the day-to-day operation of
charitable trusts.®® The charity law enables settlors not only to define the ways in which charitable trusts
are managed but also to be proactive in supervising trustees’ performance of their responsibilities. This
approach is in stark contrast to that under common law charitable trusts, where settlors tend to use the
letter of wishes or trust protectors to secure some role in the ongoing management of charitable assets.
Acrticle 2 of the Chinese Measures for Charitable Trusts and article 44 of the Chinese Charity Law
require a trustee to manage and dispose of charitable assets in alignment with the settlor’s wishes. The
scope of the ‘wishes’ here is strictly limited. Settlors can choose the method by which charitable trusts
are managed and select a way in which charitable assets are distributed to selected beneficiaries. A
trustee is obliged to follow the settlor’s wishes, but only to the extent that such wishes are capable of
facilitating the use of charitable resources for public welfare goals defined by the state. Accordingly,
settlors are not allowed to use charitable trusts to further their personal interests or to advance private
goals.

Thirdly, the ways in which each of these two types of norms interacts is informed by China’s
particular policy and social context. The charitable trust model is introduced in an environment where
China faces huge charity needs whilst the public welfare trust does not work very well. The state seeks

to use charitable trusts to encourage the public to participate in the development of charitable
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undertakings. Consistent with this understanding, the state provides private actors with autonomy in
determining how their private funds can be used for charitable purposes. At the same time, the state
grants regulators wide powers to ensure that charitable trusts are used in compliance with its public
welfare goals. The allocation of rights and obligations between trust parties and regulators in the
creation and ongoing administration of charitable trusts shows that private interests of trust parties
continue to be subordinated to the interests of the broad community and, ultimately, to the interests of
the state.

The understanding of the hybrid nature of charitable trusts connects us back to the analysis of the
relationship between charitable trusts and public welfare trusts. As analyzed previously,® the semantic
interpretation of ‘belong to’ suggests that charitable trusts may relate to public welfare trusts to a certain
extent, but it cannot illustrate the way in which the two institutions interact. This gap in analysis can be
supplemented by a closer review of the legal nature of charitable trusts, which involves an interpretation
and examination of the legislative arrangements relevant to charitable trusts. The analysis in this section
shows that charitable trusts are distinguishable from public welfare trusts. Specifically, in contrast to
the public law nature of public welfare trusts, the legal nature of charitable trusts is a hybrid in which a
certain amount of weight has been given to the promotion of the autonomy interest of benevolent
property owners. The legal nature of a particular institution informs how its legislative framework
should be put into effect. In consideration of the private law norms of charitable trusts, it thus follows
that the extent to which the experiences of public welfare trusts apply to charitable trusts may be strictly

limited, and charitable trusts and public welfare trust are in nature not synonymous.

Il IMPLICATIONS FOR CHARITABLE TRUST GOVERNANCE

Examination of the legislative provisions of charitable trusts demonstrates that the hybrid nature of
charitable trusts is distinctive because of China’s particular political, economic and social conditions.
In view of the failure of public welfare trusts, legislators have introduced the hybrid model for charitable
trusts and seek to use this model to encourage the public to participate in charitable undertakings. In the
Chinese charitable trust setting, the tension between public law and private law is seen through the
tension between the social welfare goals that charitable trusts serve to pursue and the autonomy that
private parties have in deciding how their private funds are used for charitable purposes. The charitable
trust’s hybrid nature is intentionally created by legislators. It permeates and informs the design of the
governance framework for charitable trusts. Based on the analysis of the hybrid nature of charitable
trusts in Section I, this section discusses implications that analysis of the public-private hybrid has for

the governance of charitable trusts.
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A Parties Relevant to Charitable Trust Governance

Building upon the dictionary definition of governance, and the understanding of governance in
specific context such as charity and corporation, the analysis in Chapter | has defined the governance
of Chinese charitable trusts as a set of mechanisms that ensure the trustee of a charitable trust complies
with its duties, in order to effectively realize the charitable purpose, or the public benefit pursued by the
charitable trust. This definition illustrates that the focus of charitable trust governance lies in how
charitable trusts should be administered, and the focus of how charitable trusts should be administered
in turn lies in how a trustee’s exercise of power should be supervised and controlled and what measures
can be taken to ensure its accountability for that exercise.

Following on from the definition of charitable trust governance, there are four types of parties
relevant to the governance of charitable trust. These are the persons who are capable of playing a role
in exerting pressure on trustees to ensure they comply with their duties. The first are the settlors: they
can exercise their statutory or contractual powers to oversee whether charitable trusts are administered
in alignment with their charitable purposes. The second are the beneficiaries: they have the incentive to
supervise whether trust properties are distributed in alignment with the notice of distribution of
charitable assets issued by the trustee, and they may have the standing to bring proceedings to remedy
the misuse of charitable trust assets. The third are the regulators: they can exercise their regulatory
powers to oversee whether charitable trusts are administered in alignment with the public welfare policy
of the state and to punish trustees when their management of charitable trusts contravenes the law or is
incompliant with regulatory measures. The final party is the general public: they can access the
information disclosed by charitable trust trustees, report the misuse of charity funds to the relevant
regulators, and participate in charity-promoting activities to improve public awareness of charitable
trusts. The definition of the concept ‘charitable trust governance’ can shed light on what types of parties
may be relevant to the governance of charitable trusts, and what potential roles they may play. However,
this definition cannot explain in what ways these four parties interact with each other and to what extent
these four parties can in fact hold trustees accountable for their exercise of power.

The public-private nature of the charitable trust model lays the foundation on which its governance
framework rests. Analysis of the public-private hybrid not only explains how these four parties are
connected to the control of the trustee’s exercise of power, but also provides insights into how these
parties interact with each other in the governance structure of charitable trusts. The norms of private
law in the legal structure of charitable trusts mainly relate to the internal relationship between the parties
to charitable trusts (i.e. settlors, trustees and beneficiaries). The way in which these parties interact can
clarify how a trustee exercises its powers in the management of charitable trust affairs. This line of
thought leads to two types of questions to consider here. The first type relates to the tension between
settlors and trustees. That is, what are the mechanisms by which checks and balances between settlors

and trustees are established? What are the powers and duties that the law has assigned to settlors and
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trustees? How could these powers and duties be performed by each party?®® The second type of question
relates to the role of beneficiaries. That is, are beneficiaries entitled to file lawsuits in respect of trustees’
maladministration of charitable trusts? If so, how could the scope and nature of their standing be defined?
Is their standing limited to the individualized interest they have in the trust assets? Or can their standing
extend to the general administration of charitable trusts, irrespective of how much and what kind of
interest they have in the trust assets?%

The norms of public law in the legal structure of charitable trusts mainly relate to the role of
regulators. In the legal framework of charitable trusts, regulators are granted wide supervisory powers
by law, such as the powers to assess (pinggu i¥{f) whether charitable trusts are administered in
alignment with their charitable purposes,®” and to conduct supervisory conversations to compel trustees
to explain the charitable trust business,® and to revoke the registration license of a trustee.®® The
granting of wide powers to regulators enables them to play a proactive role in the administration of
charitable trust affairs. For example, they can issue letters or notices to inspect whether the information
required by law has been disclosed in a timely and adequate manner; and take charity-promoting
measures (e.g. educational and training programs) to encourage the public to play a supervisory role in
trustees’ performance of their duties. The extent to which and the way in which regulators regulate the
operation of charitable trusts may impact heavily on the way in which trustees discharge their
management roles. Consistent with this understanding, these public law norms connect analysis of
charitable trust governance to the role of regulators and the interaction between regulators and trust

parties.
B Governance in Practice

Application of law is not an ‘exercise in mechanical deduction’,’® and thus it is possible that the
practice of charitable trusts may look different from their legislative framework.” The law related to

charitable trusts is vague and underdetermined. This vagueness motivates trust parties and regulators to
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take strategies to protect their interests from being adversely affected in the implementation of the law.™
The implementation of the policies pertaining to charitable trusts involves contradictions and conflicts
between the autonomy of trust parties and the broader interests of the state. These include giving trust
parties greater control over the exercise of their management rights and ensuring that charitable
resources are to be used in a way that benefits the legitimate interests of the broader society.” The
regulatory practice and the allocation of powers between regulators and trust parties show that these
conflicts are dealt with in favor of the protection of public interest: the interests of the broad community
and the interests of the state itself as interpreted and enforced by the regulator are prioritized over the
private interests of trust parties.”* The way in which these contradictions and conflicts are addressed
demonstrates how the state understands the public-private nature of charitable trusts, which in turn
influences how trust parties and regulators engage with the law in practice.

In practice, regulators and trust parties engage proactively with the law as well as being responsive
to extra-legal considerations when performing their legal roles.” As noted in Section 11-B above,
regulators are granted wide supervisory powers by law. How should these powers be exercised? To
what extent may regulators play a supervisory role? Regulators often consider these questions in light
of the state’s social needs and the policy challenges that the state articulates.” The critical social and
policy environment in which charitable trusts are established and operate is essential to determining
how regulators discharge their supervisory roles. The willingness of regulators to take into account
extra-legal factors exhibits public law-leaning tendencies and facilitates the state’s control over the use
of charitable resources. These issues are explored in more detail in Chapter 4.

In relation to the role of settlors, Section I1-B showed that the law endows settlors with broad
powers in the management of charitable trusts. Settlors have the power to determine in what way
charitable assets are distributed and how trust affairs should be administered. This legislative approach
reveals the state’s desire to motivate private philosophy and demonstrates the private law norms in the
legal structure of Chinese charitable trusts. However, the law does not define clearly how settlors’
powers should be exercised and in what ways settlors should interact with trustees in the day-to-day
governance of charitable trusts. This vagueness poses a great deal of uncertainty in the trustee’s
management of charitable trusts and produces legal uncertainty in some aspects of the relationship
between settlors and trustees.”” To mitigate risks posed by the vagueness of the law, the parties to
charitable trusts have strong desires to use contractual tools to vary the framework of the law.”® These

issues are explored in more detail in Chapter 5.
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The fact that trust parties and regulators adopt strategies to guide the performance of their legal
roles underlines the importance of examining the governance of charitable trusts from the perspective
of both law and practice. In relation to law, analysis of charitable trust governance includes the
relationship between trust parties, the nature and scope of the powers that regulators have, and the
interaction between trustees and regulators. In relation to practice, analysis of charitable trust
governance includes private actions taken by trust parties, and the way in which regulators perform
their responsibilities.

From the perspective of the public law and private law divide, public law norms indicate that
analysis of charitable trust governance should include the role of regulators and the way in which they
interact with trust parties. Private law norms indicate that analysis of charitable trust governance should
engage with the roles of trustees, settlors and beneficiaries and the way in which these parties interact
with each other. In light of the hybrid nature of the charitable trust model, and the way in which its legal
governance framework is given effect, the author proposes three perspectives in this thesis from which
the governance structure of charitable trusts can be analyzed — namely, the legal regulation of trust
parties in law, the regulatory practice of charitable trusts, and the use of contractual tools between trust
parties.

IV CONCLUSION

As with all charitable trusts, Chinese charitable trusts are a type of public-private hybrid. This
chapter has explored the particular mixture of public law and private law norms that coexist in the
Chinese charitable trust. Regardless of the weight that has been assigned to each of the two norms, in
the Chinese charitable trust private law norms are always subordinated and subject to public law norms,
in that the operation of charitable trusts should always be alighed with the public welfare policy of the
state. This chapter has explored how this hybrid nature permeates and informs the design of the
governance structure of charitable trusts and the relationships it establishes between parties interested
in governance of the trust; settlors, trustees, beneficiaries, regulators and the general public.

Legislators have sought to use charitable trusts to encourage the public to participate in the
development of charitable undertakings. However, in creating this particular form of public-private
hybrid, the legislative regime governing the charitable trust has created a number of ambiguities in the
governance framework of charitable trusts. These ambiguities motivate trust parties and regulators to
adopt strategies to guide the performance of their legal roles.

In light of the ways in which trust parties and regulators engage with the law and the public-private
nature of charitable trusts, this chapter has highlighted three perspectives that are relevant to
understanding the governance structure of charitable trusts: the legal regulation of trust parties in law,
the regulatory practice of charitable trusts, and the use of contractual tools between trust parties. Chapter

3 examines the legal regulation of the trust parties. Chapter 4 examines regulatory practice. Chapter 5
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examines the use of contractual tools in shaping governance. Together they provide an in-depth analysis
of the different perspectives required to identify what is the particular governance structure of Chinese
charitable trusts and then to elucidate its distinctive characteristics.
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CHAPTER THREE THE LEGAL REGULATION OF TRUST PARTIES IN LAW

I INTRODUCTION

Chapter 2 analyzed the public law-private law nature of China’s charitable trust model. It went on to
explore the implications for governance of the particular model of public law-private law hybridity. The
analysis in Chapter 2 showed how this hybrid nature of the charitable trust model permeates and informs
the design of its governance structure, and constitutes the foundation on which analysis of charitable trust
governance rests. From this analysis the author has proposed three perspectives from which to understand
governance of charitable trusts: the legal regulation of trust parties in law, the regulatory practice of
charitable trusts, and the use of contractual tools between trust parties. This chapter discusses the internal
relationship between trust parties in law. The latter two perspectives are addressed in Chapters 4 and 5.

As discussed in Chapter 1, in China, charitable trusts are in substance modeled on public welfare trusts
but have a number of significant differences. Drawing on lessons from the failure of public welfare trusts,
legislators established a new legal framework for charitable trusts. This new framework shows how
legislators expect each actor (i.e. settlors, trustees and beneficiaries) to act in the creation and ongoing
administration of charitable trusts. Examination of this legal framework leads to two main observations.
First, the settlor is endowed by law with extensive powers while the trustee is burdened by law with onerous
duties. However, the law does not define clearly what these powers and duties entail and how they could
be discharged. This vagueness poses risks to the trustee’s management of charitable trusts and produces
legal uncertainty in some aspects of the relationship between settlors and trustees. Secondly, the law makes
no mention of the role and legal nature of charitable trust beneficiaries. This vagueness has resulted in
intense debate among scholars and practitioners on the legal nature of Chinese charitable trusts and the role
that beneficiaries can play in the governance setting. This chapter examines these two aspects of governance
through an examination of the legislative provisions relating to the parties to charitable trusts. This
discussion serves two purposes: first, to identify the extent to which, and the way in which, the new charity
law has shaped the governance structure of Chinese charitable trusts; and second, to identify areas where
the legal governance framework provides clear guidelines and where it is vague, has gaps or creates risks

for parties in terms of lawful performance of their roles and responsibilities.

Il ESTABLISHMENT OF THE NEW LEGAL GOVERNANCE FRAMEWORK

As discussed in Chapter 2, the charitable trust model was introduced to overcome the shortcomings of

the earlier legal framework for carrying out charitable undertakings. Over the past two decades, legislators
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have created four legal forms for doing charitable causes: foundations (jijin hui #:4>4>), social associations
(shehui tuanti 4 £x [144£),? privately-operated non-enterprise organizations (minban feigiye danwei or minfei
R ARk fafir s ) E),® and public welfare trusts (gongyi xintuo 7 #51% #%).4 Different forms have
different strengths and weaknesses in the conducting of charitable activities.

The public law model of public welfare trusts was introduced with the enactment of the Chinese Trust
Law in 2001. This public law model did not work very well, and the last twenty years’ practice shows that
there is a considerable gap between the advantages that public welfare trusts were supposed to have in
developing charitable causes, and the limited role that they play in practice. The fragmented system of
regulation is responsible for the failure of public welfare trusts, particularly in discouraging establishment
of a public welfare trust.> This is reflected in two respects. First, private actors have difficulty in identifying
administration authorities (regulators) responsible for establishment of public welfare trusts. The law
requires private actors to submit documents to regulators for registration but makes no mention of who
these regulators are and how they can be identified. Private actors need to consult various possible
government organs to determine to whom a registration application can be submitted.® Secondly, regulators
in practice are unwilling to approve the establishment of public welfare trusts. In contrast to the charity-
promoting role of public welfare trusts, regulators are more concerned about the risk that may arise from
the supervision and management of public welfare trusts.’

Over the past decade, academic institutions, law firms and regulators have hosted numerous
conferences and forums to discuss what legislative reforms might be adopted to trusts to strengthen their
potential to promote the development of charitable causes. In this context, a new model — the Chinese
charitable trust — was introduced with the promulgation of the Chinese Charity Law and the Measures for
Charitable Trusts in 2016 and 2017 respectively. Legislators created a public-private hybrid model for
charitable trusts in which more scope has been given to the civil capacity of legal actors. The checks and
balances between settlors and trustees are essential to this new legal governance model. The law grants
settlors wide powers, including the powers to appoint trust supervisors and to change the management

method of charitable assets. This legislative approach enables settlors not only to define the way in which

V (Fe BB [Regulations on Administration of Foundations] (People’s Republic of China) State
Council, 3 August 2004.

2 (SRR BICE ) [Regulations on Registration Administration of Associations] (People’s Republic
of China) State Council, 6 February 2016.

3 (RAEA A B L 1T 41)  [Interim Regulations on the Administration of the Registration of
Privately-Operated Non-Enterprise Organizations] (People’s Republic of China) State Council, 25 October 1998.

4 (e NRIEAESFEE)  [Trust Law of the People’s Republic of China] (People’s Republic of China)
National People’s Congress, 28 April 2001, ch 6.

5 See analysis in Section Il of Chapter 4.

& See analysis in Section | of Chapter 1.

7 See analysis in Section | of Chapter 1.
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charitable trusts are managed but also to be proactive in supervising the performance of trustees’ duties. At
the same time, trustees are burdened by law with onerous duties, including the duty to act in the best interest
of the charitable purposes and the duty to avoid profits. These duties constrain the way in which trustees
discharge their roles and motivate them to align the management of trust assets with the charitable purposes
defined by the state.

The law sets up the governance framework for charitable trusts but is also vague and incomplete in
various aspects. As regards the internal relationship between settlors and trustees, the law does not define
clearly in what way the two parties should interact. To what extent can a settlor intervene in the disposition
of charitable assets? How can the performance of a trustee’s duty be assessed? In what way can disputes
between trust parties be dealt with in the ongoing management of charitable trusts? The vagueness of the
law on these questions poses risks to a trustee in its administration of charitable trusts and also produces
legal uncertainty in some aspects of the relationship between trust parties.

The law is also underdetermined in terms of the role and legal status of beneficiaries under a charitable
trust. The charity law uses the term ‘beneficiary’ but does not address the question of what powers or rights
a beneficiary may have. The vagueness in the law leads to legal uncertainty as to in what way and to what
extent beneficiaries may play a supervisory role in the governance setting. Questions relating to the role of
beneficiaries include: can beneficiaries have standing to petition the court for redress in relation to trustees’
maladministration of charitable assets? If so, what is the scope of their standing? Is their standing limited
to the individualized interest they have in the trust assets? Or can their standing extend to the general
administration of charitable trusts, irrespective of how much and what type of interest they have in the trust
assets? The law makes no mention of these questions, and currently there are no judicial interpretations or
case law that elaborate how they should be answered.

By examining the law relevant to charitable trusts, Sections 111 and IV in this chapter explore the ways
in which trust parties interact with each other. This examination can help to identify the areas where the
legal governance framework is vague and the legal uncertainties that arise from this vagueness. The focus
of this chapter is on the internal relationship between trust parties. The question of how trust parties interact

with regulators is addressed in Chapter 4.

11l TENSION BETWEEN SETTLORS AND TRUSTEES

The discussion in Section Il indicated that one of the key features of the legal governance model is the
tension between settlors and trustees. This tension is explored in more detail here. The ‘tension’ can be
observed in two matters: the legal title to charitable trust assets and the allocation of powers and duties

between settlors and trustees. The law grants settlors the discretion to determine who can retain the legal
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title to charitable assets. This approach is favorable to protecting a settlor’s autonomy interest in the creation
of charitable trusts. After a charitable trust is legally established, settlors are empowered to intervene
intensively in the management of charitable trusts, including how charitable trusts should be managed and
in what way charitable assets can be distributed. The section below analyzes these two matters for two
purposes: first, to investigate how trustees interact with settlors in the internal governance structure of
charitable trusts; and second, to identify the legal uncertainties that settlors and trustees may face in the

management of charitable trusts.
A Legal Title to Charitable Trust Assets
1 Terminology of Entrust

Under Chinese law, settlors are not required to transfer the legal title to trust assets to trustees for the
creation of a valid trust. Article 2 of the Measures for Charitable Trusts and article 44 of the Chinese
Charity Law use the term “entrust’ to describe the creation of charitable trust relationships. The term ‘entrust’
is not unique to Chinese charitable trusts. Instead, it is widely used in agency relationships® where the
transfer of legal title is not necessarily contemplated. The wording ‘entrust’ raises a years-long debate about
what ‘entrust’” means in the charitable trust setting. The majority view of Chinese academics and
commentators is that the meaning of ‘entrust’ in charitable trusts is akin to that of agency relationships.®
That is, a relationship of entrustment does not entail the compulsory transfer of legal title to assets from
principals to agents. Following from this understanding, the next question that requires examination is
‘Does the current law prohibit such a transfer?’. The answer is negative in current law — whether or not

the transfer of legal title is made depends entirely on the settlor’s own wishes.
2  Legislative Reasons

Failure to give a clear answer as to the vesting of trust assets is not an oversight by Chinese legislators.
Rather, it is a deliberate and conscious legal arrangement, which can be traced back to the promulgation of

the Chinese Trust Law in 2001.%° Existing literature shows that, in the enactment of the Chinese Trust Law,

8 (rHhap N IRILFNERIES)  [General Rules on the Civil Law of the People’s Republic of China] (People’s
Republic of China) National People’s Congress, 15 March 2017, s 2.

° On academic works in favor of this argument, see, eg, 5K [Zhang Chun], (< A\ RILFEFEEIE>H R
B 3E B e S FEAT ) [The Creative Provisions in the Trust Law of the People’s Republic of China and Its
Evaluation] (2002) 2 48 #l%% Law Science 110, 112-13; Lusina Ho, Trust Law in China (Sweet & Maxell Asia,
2003) 41; Lusina Ho, Rebecca Lee and 4:%## [Jin Jinping], ‘Trust Law in China: A Critical Evaluation of Its
Conceptual Foundation’ in Lusina Ho and Rebecca Lee (eds), Trust Law in Asian Civil Law Jurisdiction: A
Comparative Analysis (Cambridge University Press, 2013) 86; Lusina Ho, ‘Trust Laws in China: History, Ambiguity
and Beneficiary’s Rights’ in Lionel Smith (ed), Re-Imaging the Trust: Trusts in Civil Law (Cambridge University
Press, 2012) 195-6.

10 Article 2 of the Chinese Trust Law stipulates that ‘trust refers to the act in which the settlor, on the basis of
confidence on the trustee, entrusts certain property rights it owns to the trustee and the trustee manages or disposes of
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drafters and experts had carefully examined foreign precedents, commentaries, statutes and legal
practices.!* Legislators in China fully understood the legal elements of common law trusts, as well as the
adjustments and efforts that had been made by their Japanese and South Korean counterparts when
transplanting common law trusts into their indigenous civil law systems. It is noteworthy that adopting the
term ‘entrust’ is the consequence of ‘a last-minute change’*? made by politicians. All the earlier drafts
proposed by drafters and scholars contemplated the transfer of legal title in the creation of a Chinese trust.*®

There are three main reasons for this legislative arrangement. First, because of the numerus clauses
principle in Chinese law,'* Chinese scholars find it difficult to embrace the concept of split of legal title of
trust assets. Moreover, trust companies in practice have several problems such as poor risk management
ability and lack of internal governance rules.® In this light, vesting trust assets in the trustee will pose a
great risk to the protection of the beneficiary’s interest.*® Secondly, prior to the introduction of the Chinese
Trust Law, the institution of agency was widely used in asset management. The concept ‘trust’ is strange
to both practitioners and academics in China. They don’t have a clear understanding of how trust works
and what its constituent elements are. In the eyes of settlors, it is unacceptable to relinquish legal title to
trust assets solely for the purpose of asset management.t’” The third reason relates to the practice of Chinese
trusts. Most of the trusts established in the late 1980s were designed to be collective investment schemes
where investors transferred their investment (cash) to the trustee anyway. In this regard, legislators
considered that it was not urgent to provide a clear answer on the vesting of trust assets.*8

The above three reasons are closely associated with the historical background against which the
Chinese Trust Law was enacted. Societal and cultural circumstances have undergone drastic changes in the

past fifteen years. Nevertheless, legislative arrangements relating to the vesting of charitable trust assets

the property rights in its own name in accordance with the intentions of the settlor and for the benefit of the beneficiary
or for specific purposes’.

11 Frances H Foster, ‘American Trust Law in a Chinese Mirror’ (2010) 94 Minnesota Law Review 602, 627-31.

12 Ruigiao Zhang, ‘Trust Law of China and Its Uncertainties: Examination of the Rights and Obligations of Trust
and Ownership of Trust Property’ (2015) 10 National Taiwan University Law Review 45, 69.

B 558 % [Yan Rongtao], ( EME+EM ™ FraBUHIE > #5824 ) [Analysis and Reconstruction on the
Internal Structure of Trust Ownership in China] (2009) 9 F2BH#E T K222%4k (#E2FF22RR) Journal of Kunming
University of Science and Technology (Social Sciences) 60, 62; Lusina Ho, ‘Trust Laws in China: History, Ambiguity
and Beneficiary’s Rights’ (n 9) 201.

14 Lusina Ho, ‘Trust Laws in China: History, Ambiguity and Beneficiary’s Rights’ (n 9) 207.

B (R T<h e NRILFEG L (%) >MUiA]) [Explanations on the Trust Law of the People’s Republic
of China (Draft)] (People’s Republic of China) Standing Committee of the People’s Congress, 24 December 1996;

(EANRKEHRZ RS R T <R NRIEA EGEIACER) >G5 ICH)  [Report of the Law Committee
of the National People’s Congress on the Revision of Trust Law of the People’s Republic of China (Draft)] (People’s
Republic of China) National People’s Congress, 3 July 2000.

18 Lusina Ho, ‘Trust Laws in China: History, Ambiguity and Beneficiary’s Rights’ (n 9) 201.

17 Kai Lyu, ‘Re-Clarifying China’s Trust Law: Characteristics and New Conceptual Basis’ (2015) 36 Loyola of
Los Angeles International and Comparative Law Review 447, 456.

18 Zhang (n 12) 69.

57



remain the same. Scholars and practitioners often consult explanatory memoranda when exploring the
reason behind specific legislative arrangements. However, the memorandum for the Chinese Charity Law
makes no mention of the arrangements relating to the legal title to charitable trust assets. Interviews with
scholars and trust lawyers show that there are two reasons behind this ‘entrust’ approach. First, there have
been many scandals involving misuse of charity funds in the past two decades, and therefore the public
lacks trust and confidence in charity trustees.'® In this context, a mandatory requirement of the transfer of
legal title to trust assets may discourage the public from using the model of charitable trusts, since settlors
can stay away from a legal model that conflicts with their needs.?’ Secondly, the Chinese Trust Law has the
highest legal binding effect on the regulation of trust affairs in China. The Measures for Charitable Trusts,
as an administrative regulation, is subordinated to the regulatory framework set out in the Chinese Trust
Law. In view of the consistency and coherence between superior and subordinate laws, legislators tend to

take the same approach on the vesting of trust assets in the charitable trust setting.?
B Assignment of Powers and Duties to the Settlor and the Trustee

The idea of entrustment is mirrored in the assignment of powers and duties to settlors and trustees. In
the legal governance framework, settlors are able to play a proactive role due to the granting of wide powers
to them, such as the powers to define the types of benefits the charitable trust will create and the way in
which trust parties interact with each other. In contrast, trustees are burdened by law with broad duties, such
as the duties to avoid profits, to avoid conflicts, and to act in the best interest of charitable purposes. Behind
this legal governance framework is the existence of numerous ambiguities. The law sets up the internal
relationship between settlors and trustees, but does not define clearly what the scope of their powers and
duties is and how their roles should be performed. This vagueness creates a great deal of uncertainty in the
way in which settlors interact with trustees. This section will identify the areas where this vagueness lies

and how the vagueness affects the way in which settlors and trustees discharge their roles.
1 The Settlor’s Wide Powers

Instead of dropping out of the picture, the settlor in Chinese law is granted wide powers,?? including

the powers to change the trust management method, to appoint trust supervisors, to require the trustee to

19 See analysis in Part 11 B of Chapter 2.

2 See interviews with Al, A7, A8, L2, L8 and T1.

2L See interviews with A6, A7, L1 and L5.

22 At common law, settlors will use the letter of wishes or the mechanism of protector to play a certain role in the
management of charitable trusts. For works that are devoted exclusively to the use of letter of wishes, see, eg,
Alexander A Jr Bove, ‘The Letter of Wishes: Can We Influence Discretion in Discretionary Trusts’ (2009) 35 ACTEC
Journal 38, 39; Deborah S Gordon, ‘Letters Non-Testamentary’ (2013) 62 University of Kansas Law Review 585, 629;
Tey Tsun Hang, ‘Letters of Wishes’ (2009) 21 Singapore Academy of Law Journal 193, 194-5; David Hayton,
‘English Fiduciary Standards and Trust Law’ (1999) 32 Vanderbilt Journal of Transnational Law 555, 574-5. See
also Investors Compensation Scheme Ltd v West Bromwich Building Society (1998) 1 WLR 896, 903; Hartigan
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explain its decisions, to know the administration and disposition of trust assets, to check and duplicate the
trust accounts. This section discusses the two most important powers that settlors under a charitable trust
have: the powers to require the trustee to change the management method and to appoint trust supervisors.

(a) Power to Require the Trustee to Change the Management Method

Pursuant to article 20 of the Chinese Trust Law, the settlor has the power to request the trustee to give
explanations for its decisions.? These explanations allow the settlor to assess whether the trustee’s
management method is favorable to the realization of the trust purpose. If the answer is ‘no’ from the
settlor’s perspective, it can ask the trustee to modify such method according to article 21 of the Chinese
Trust Law. Article 21 of the Chinese Trust Law stipulates that the settlor, due to special causes that are not
foreseen when the trust was established, has the power to ask the trustee to change the methods of
management of trust assets if the methods are not favorable to the realization of trust purposes or do not
conform to the interest of the beneficiary. The power to require the trustee to change management methods
allows the settlor to perform its supervisory role in the ongoing administration of charitable trust affairs.
Nevertheless, the law does not define clearly in what situation a management method is deemed to be
unfavorable to the realization of trust purposes. Nor does it define the phrase ‘special causes that are not
foreseen when the trust was established’. Because of these ambiguities, the widest possible discretion that
is vested in the settlor may produce a great deal of uncertainty to the trustee’s administration of charitable
trusts. For example, is there really a gap in current management methods that prevents the charitable trust
purpose from being met? How should risks associated with the change of management methods be
appropriately addressed? In the absence of a clear definition of these questions, it is foreseeable that the
vagueness of article 21 will easily lead to controversy between settlors and trustees if trustees disagree with

settlors on the management of charitable trusts.?*

Nominees Pty Ltd v Rydge (1992) 29 NSWLR 405, 420-4; Re Rabaiott’s Settlement [2000] WTLR 953, 968;
Breakspear v Ackland (2008) 3 WLR 698, 711; Re Londonderry’s Settlement [1965] Ch 918, 936.

23 In the UK and Australia, there is significant conflict within cases about the extent to which trustees’ reasons
shall be disclosed. The traditional position is that trustees have an immunity from having the court examine their
reasons. See Breakspear v Ackland (n 22) [54]-[58]; Re Londonderry’s Settlement (n 22) 928, 936—7; Re Rabaiott’s
Settlement (n 22) 933; Hartigan Nominees Pty Ltd v Rydge (n 22) 436, 442; Mark Pawlowski, ‘Confidentiality or
Disclosure?” (2008) 96 Trusts and Estates Law & Tax Journal 12, 12; Alec Samuels, ‘Disclosure of Trust Documents’
(1965) 28(2) The Modern Law Review 220, 222; Tsun Hang Tey, ‘Trustee’s Duty of Disclosure’ (2012) 24 Singapore
Academy of Law Journal 191, 216; David A Steele, ‘Disclosure of Trust Documents Revisited’ (1995) 15 Estates and
Trusts Journal 218, 226. In contrast, a later set of cases have suggested that trustees would need to disclose reasons
to prevent adverse inferences being drawn from silence in the face of a case with prima facie evidence. See Knudsen
v Kara Kar Holdings Pty Ltd [2000] NSWSC 715 (21 July 2000), [112]; Sharp v Maritime Super Pty Ltd [2012]
NSWSC 1350 (7 November 2012), [176]; Scott v National Trust for Places of Historical Interest or Natural Beauty
(1998) 2 All ER 705, 718-9; Edge v Pensions Ombudsman [2000] Ch 602, 633.

24 Contractual practice suggests that the parties to charitable trusts tend to use contractual tools to clarify their
powers and duties, so as to minimize risks that may arise from the settlor’s exercise of power. See analysis in Section
111 of Chapter 5.
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The uncertainty in a trustee’s autonomous management power is further exacerbated by the fact that
settlors are empowered to change trustees in accordance with article 20 of the Measures for Charitable
Trusts. This article allows settlors to change trustees if trustees breach their duties or have difficulty in
performing their duties. When viewed together with article 21 of the Chinese Trust Law, the wording of
article 20 creates several difficulties. For example, what does the phrase ‘trustees have difficulty in
performing their duties’ means? From whose perspective should this phrase be understood — the trustee’s
or the settlor’s? If trustees decline to adopt the management method suggested by settlors, can settlors
change trustees on the basis that trustees breach their duties? The law relevant to charitable trusts does not
provide clear answers to these questions. The vagueness of the ways in which article 20 of the Measures
for Charitable Trusts and article 21 of the Chinese Trust Law work creates a high level of uncertainty for

trustees.
(b) Power to Appoint Trust Supervisors

The charity law allows settlors to appoint trust supervisors. By appointing trust supervisors, settlors
can keep a close eye on how trustees exercise their powers and on whether trust assets are managed in
alignment with the trust’s charitable purpose. % In contrast to public welfare trusts, a trust supervisor is not
mandatory in the charitable trust model:2® whether a trust supervisor is appointed depends heavily on the
settlor’s own wishes. At the same time, the law does not provide any detailed criteria for how the powers
and obligations of a trust supervisor should be determined.?” Are supervisors fiduciaries? To whom do
supervisors owe their duties? How should supervisors interact with settlors and trustees? The law provides

no answers to these questions.

% gk [Zhang Chun] (n 9) 119; + E{Z Lk Hr & [China Trustee Association] (ed), {24315 FLHF 70)
[Research on the Charitable Trust] ([ 4t Hi hix 4t [China Financial Publishing House], 2016) 85-6; Foster (n 11)
645; Stewart E Sterk, ‘Trust Protectors, Agency Costs, and Fiduciary Duty’ (2005) 27 Cardozo Law Review 2761,
2763.

% (it N RALFIE(SHE1E)  [Trust Law of the People’s Republic of China] (People’s Republic of China)
National People’s Congress, 28 April 2001, (n 4) art 64; (ZEFE(FFLE /ML) [Administrative Measures for
Charitable Trusts] (People’s Republic of China) China Banking Regulatory Commission and Ministry of Civil Affairs,
10 July 2017, art 11.

27 At common law, protectors can be granted various administrative and dispositive powers, such as the powers to
appoint and remove the trustee; to consent to the trustee’s exercise of power; and to consent to a distribution plan. On
the other hand, there is no uniform answer as to the nature of the protector’s powers, since the purpose of the power
and the factual context out of which the power is conferred vary considerably in each case. See LGSS v Egan [2002]
NSWSC 1171 (12 April 2002), [113]; Blenkinsop v Herbert [2017] WASCA 87 (8 June 2017), [106]-[110]; Lynton
Tucker et al (eds), Lewin on Trusts (Sweet & Maxwell, 19" ed, 2015) 1266; Jeffrey Evans Stake, ‘A Brief Comment
on Trust Protectors’ (2006) 27 Cardozo Law Review 2813, 2814-5; Gregory S Alexander, ‘Trust Protectors: Who
Will Watch the Watchmen’ (2006) 27 Cardozo Law Review 2807, 2809-10; Stewart E Sterk (n 25) 2775-6; Philip J
Ruce, ‘The Trustee and the Trust Protector: A Question of Fiduciary Power — Should a Trust Protector Be Held to a
Fiduciary Standard?’ (2011) 59 Drake Law Review 67, 95.
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Interviews with trust lawyers and trustee managers indicate that in practice the extent to which
supervisors can play a supervisory role varies considerably, depending on the way in which supervisors
participate in the management of trust affairs. Two ways are summarized here from practice. The first is
the establishment of charitable trust committees,?® on which trust supervisors serve as committee members
and have the power to vote on any matters associated with the administration of charitable trusts. On this
approach, trust supervisors can play a crucial role, as trust instruments often provide that all decisions
relating to the handling of trust affairs shall come into force on condition that all committee members have
reached a unanimous consent.?® Regarding the second approach, the role of trust supervisors is weak and
akin to that of a consultant. On this approach, trust supervisors just give advice on how trust assets can be
managed and how beneficiaries can be selected. Trust supervisors’ suggestions are not legally binding for
trustees.*® Instead, trustees have unfettered discretion in determining how charitable trusts should be

managed.®
2  The Trustee’s Onerous Duties

Under Chinese law, the trustee is burdened with onerous duties, including the duty to act in good faith,
the duty to avoid profits, the duty to avoid conflicts, the duty to act in the best interest of the charitable trust
purpose, and the duty to act personally. These duties acknowledge a trustee’s powers to make decisions
about the management and distribution of charitable assets, but the way in which these powers are exercised
creates a risk of deviating from the purpose of the trust or undermining the interests of potential
beneficiaries. At the same time, the new legal framework for charitable trusts also creates a number of
ambiguities in the ways in which trustees perform their duties. It is unclear what the scope of these duties
is and how they can be properly discharged. This vagueness makes it difficult to determine whether a
trustee’s management of charitable trusts is compliant with the requirements of the law. This section
discusses the two most important duties that trustees under a charitable trust are burdened with: the duty to

avoid profits and the duty to act in the best interest of the charitable trust purpose.

28 See analysis in Section 111 C of Chapter 5.

2 See interviews with T1, L1, L5 and L9.

30 See interviews with L1, L2 and L5.

3L Trust parties have strong desires to specify the role of trust supervisors and the way in which trust supervisors
engage with the management of charitable trusts in contract. See analysis in Section 111 of Chapter 5.
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(a) Duty to Avoid Profits

Consensus has been achieved in Chinese academia that article 26%2 of the Chinese Trust Law articulates
the no profit rule in China.® In the circumstances specified in article 26, there is a risk that a trustee’s
temptation to acquire personal benefits may ‘impede the faithful performance’®* of its duty as trustee to
duly administer trust assets. The object® that this article seeks to achieve is analogous to the purpose in
common law jurisdictions under which trustees are precluded ‘from being swayed by considerations of
personal interest’,*® thereby misusing trust assets for personal gains.

Due to the legal terms used by article 26, the scope of application of the no profit rule is extremely
narrow in the context of the Chinese Trust Law. Its application is confined to personal profits that arise
from the use of trust assets by a trustee. Gains that are generated without any connection to the use of trust
assets or to the personal interests of a trustee do not give rise to the intervention of article 26. Therefore,
situations like a trustee receiving commissions or bribes from taking advantage of its trustee position;%’ a

trustee utilizing information and opportunities® that it has access to by virtue of its position as a trustee; or

32 According to article 26 of the Chinese Trust Law, ‘except obtaining remuneration according to the provisions
of this Law, the trustee may not seek interests for itself by using the trust property. Where the trustee, in violation of
the provisions of the preceding paragraph, seeks interests for itself by using the trust property, the interests gained
therefrom shall be integrated into the trust property’.

33 See, eg, Charles Zhen Qu, ‘The Doctrinal Basis of the Trust Principles in China’s Trust Law’ (2003) 38 Real
Property, Probate and Trust Journal 345, 369; Lusina Ho, Rebecca Lee and 4:47% [Jin Jinping] (n 9) 90; B4 [r) i
[Chen Xiangcong], ({ZHLi%HIEEHFST) [Research on Trust Law System] (+ E#6 %% i ilikt [China People’s
Procuratorate Press], 2007) 206-8; #X Jit £ [Zhao Lianhui], ({S5FLiEMREE) [Interpretative Theory of Trust Law]
(24 H Bt [China Legal Publishing House], 2015) 310; i #% % [Tan Zhenting], ({5+E#:) [Trust Law] (+
[ F K 2 AL [China University of Political Science and Law Press], 2010) 124.

% Clay v Clay (2001) 178 ALR 193, [15].

% See MEE[Bian Yaowu], (4N RILFIE(EFEIZRE L) [Interpretation of the Trust Law of the People’s
Republic of China] (724 Hi it [Law Press], 2002) 97; i & [Zhao Lianhui] (n 33) 310-12, 316; & /N8 [Zhou
Xiaoming], (fSFCHIFEE: EFE55245) [Trust System: Theory and Practice] (1 [E32: 1 Hi i 4t [China Legal
Publishing House], 2012) 277; 4R 5= [Tan Zhenting] (n 33) 124-5; %A 8 [Chen Xiangcong] (n 33) 206, 208; 7=
%z [Gao Lingyun], (#iRELMIMEH——SF0iEIR1E) [A Misreading of Trust: Discussion on the Origin of Trust]
(8 B K it [Fudan University Press], 2010) 114, 116.

3 Warman International Ltd v Dwyer (1995) 128 ALR 201, 209.

37 The difficulty of applying article 26 here is that the trustee’s receipt of commission or bribe is not directly related
to the use of trust properties.

3 Although trustees obtain business opportunities in the course of exploring investment possibilities for
beneficiaries, article 26 may not be applied where trustees use their own money rather than trust properties to exploit
opportunities for themselves. The answer to whether article 26 applies to this scenario turns on whether ‘information
and opportunity’ can be conceptualized as trust assets. On account of the relationship between opportunity and
property, see /L [Feng Guo], (“ZEIEZFAF ML HIMERFL) [Research on the Doctrine of Prohibiting the
Usurpation of Corporate Opportunities] (2010) 1 [F %%+ China Legal Science 96, 98-9; Lusina Ho and Rebecca
Lee (eds), ‘Case 3: Protecting Ring-Fenced Assets against Disloyalty of the Asset Manager’ in Trust Law in Asian
Civil Law Jurisdiction: A Comparative Analysis (Cambridge University Press, 2013) 163; Farah Construction Pty
Ltd v Say-Dee Pty Ltd (2007) 236 ALR 209, [119].
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a trustee using trust assets to offer guarantees for its affiliated party, seem to be outside the scope of article
26.

The Chinese Company Law also defines the duty to avoid profits, but the scope of the duty to avoid
profits in the Chinese Company Law is broader than that in the Chinese Trust Law. Article 147 of the
Chinese Company Law clearly stipulates that no director, supervisor or senior manager may take any bribe
or illegal gains by abusing his or her powers.*® At the same time, pursuant to articles 148(3) and 148(5) of
the Chinese Company Law, without the consent of the shareholders’ meeting or the general meeting, a
director or senior manager is prohibited from using company assets to provide a guarantee for others or
from using his or her powers to usurp any business opportunities that belong to the company.*°

Currently, China has built up a relatively comprehensive framework of trust regulations. Subordinated
legal instruments provided by the China Banking and Insurance Regulatory Commission (hereinafter
‘CBIRC’)* are tasked with defining details about specific requirements or components of the Chinese Trust
Law. The Measures for Administration of Trust Companies (hereinafter ‘MTC”)* is one example here.
Acrticle 34(1) of the MTC relates to the no profit rule in the Chinese Trust Law. This article stipulates that
‘the trustee ought not to seek illegitimate interests by taking advantage of its trustee position’. In contrast
to article 26 of the Chinese Trust Law, the scope of article 34(1) of the MTC is broader to cover situations
in respect of bribery or commissions in the transaction. However, the key phrase ‘illegitimate interest’ is
left unelaborated in the MTC, and currently no cases have clearly defined its meaning and scope. It is still

unclear whether trustees are eligible to enter into transactions where they make use of the ‘knowledge

3 See also £ % [Wang Jun], ("1[EZA#) [Corporation Law of China] (5%5:# & i kit [Higher Education
Press], 2015) 330; 4:He3C [Jin Xiaowen], A= EFEEE S53EM ) [Principles and Application of Chinese
Corporation Law] (7 [E32: 1|t i 4 [China Legal Publishing House], 2017) 350; fL##:/2 [Kong Xiangjun], (2]
EH98)  [Key Discussions on Chinese Company Law] (#ix A B RE kL [Supreme People’s Court Press],
1997) 333-5; HH5 5 [Gan Peizhong], (452 A]7%%) [Enterprise and Company Law] (Jb5E K2 Hi kit
[Peking University Press], 2014) 264.

40 There is an intense debate as to what constitutes the usurpation of corporate opportunities, see K##i5 [Zhu
Jinging], (Awl¥EY (CF) ) [Company Law (11)] (iE#A2: kAt [Tsinghua University Press], 2017) 150-3;
FZ [Wang Jun] (n 39) 329-30; 4% [Jin Xiaowen] (n 39) 352-3; FL¥EMR [Kong Xiangjun] (n 39) 335; (#k7&
Bl AT, R R A FHIESA2 %) [Lin Chengen and Li Jiangshen v Tu Yaya — Company Opportunity
Dispute], f 1 A\ RiZFE [Supreme People’s Court], FPUZF 55 155 [Civil Fourth Division, Appealing Ruling,
Case No 15], 6 September 2012; (X 52 HZE W FHF A MY % EIJFZ)  [Lin Bin v Li Zhanjun —
Company Interest Dispute], JE 5T 55— 2% A 3% Fe [Beijing First Intermediate People’s Court], 4755 1099
5 [Civil Division, Appealing Ruling, Case No 1099], 9 March 2010; (/B4R fm & AT AL %) [Feng
Jin v Gao Yuxin — Company Interest Dispute], t5% i 5 — 4% A\ [ FE [Beijing First Intermediate People’s
Court], R 755 7378 = [Civil Division, Appealing Ruling, Case No 7378], 31 October 2017.

41 This Commission is also one of the regulators for Chinese charitable trusts. Its former is the China Banking
Regulatory Commission. On the powers and duties of this Commission, see analysis in Section 11 B of Chapter 4.

2 ([EHEA T EEIME)  [Measures for Administration of Trust Companies] (People’s Republic of China)
China Banking Regulatory Commission, 23 January 2007.
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possessed by them in virtue of their office as’“*® trustees. Furthermore, the MIT is, in nature, an
administrative regulation. Regulators thus have wide discretion in interpreting the scope and nature of the
phrase ‘illegitimate interest’. This discretion allows regulators to easily control a trustee’s exercise of power,

thereby posing risks to the trustee’s management of charitable trusts.**
(b) Duty to Act in the Best Interest of the Charitable Purpose

In contrast to the express reference to the duty of loyalty in the Chinese Company Law,* Chinese trust
laws do not adopt the term ‘duty of loyalty’ in their legal provisions, whether in the Chinese Trust Law or
in its subsidiary regulations. Article 25(1) of the Chinese Trust Law only provides that ‘the trustee shall
abide by the provisions of trust documents and handle trust affairs in the best interest of the beneficiary’.*
Because of the way this article is expressed, numerous scholarly writings have suggested that the basic
elements accompanying the duty of loyalty have already been recognized by the Chinese Trust Law.*’ In
the area of charitable trusts, this duty has been expressed as ‘the duty to act in the best interest of the
charitable purpose’.*

This duty is ambiguous in two respects. First, the wording of the phrase ‘in the best interest of the
charitable purpose’ seems to ‘mandate positive actions’*° to be taken by a trustee, but it is unclear what a
trustee ought to do under this heading. One may draw reference with article 25(2) of the Chinese Trust Law
to address this question. However, it is still unclear to what extent and in what way article 25(2) may
illuminate the understanding of this phrase. Pursuant to article 25(2) of the Chinese Trust Law, ‘the trustee
shall be careful in performing his duties and fulfill his obligations with honesty, prudence, good faith and

efficiency’. Do articles 25(2) and 25(1) run in parallel to each other and thus there is no intersection?>° Can

43 Regal (Hastings) Ltd v Gulliver (1967) 2 AC 134, 153, 159.

4 To mitigate risks arising from regulatory scrutiny, trust parties are willing to use contracts to specify the way in
which they interact with regulators. See analysis in Section 111 of Chapter 5.

S (i NRILFEAF]E) [Company Law of the People’s Republic of China] (People’s Republic of China)
National People’s Congress, 26 October 2018, art 147.

6 (e N RIEFNESHEIL)  [Trust Law of the People’s Republic of China] (People’s Republic of China)
National People’s Congress, 28 April 2001, (n 4) art 25.

47 Lusina Ho, Trust Law in China (n 9) 144; Lusina Ho, Rebecca Lee and %77 [Jin Jinping] (n 9) 90; Zhang (n
12) 57; Lyu (n 17) 482; i%#R= [Tan Zhenting] (n 33) 123.

48 X B 2% [Zhao Lianhui] (n 33) 310.

49 Rosemary Teele Langford, ‘High Court of Australia on Fiduciary Theory’ in Ken Coghill, Charles Sampford
and Tim Smith (eds), Fiduciary Duty and the Atmospheric Trust (Routledge, 2016) 196.

%0 The object of article 25(2) is to provide a legal basis for other duties that are imposed on the trustee, such as the
duty of care and the duty of honesty, to name two. See Zhang (n 12) 57; Lyu (n 17) 482; Charles Zhen Qu (n 33) 369;
Zhenting Tan, ‘Perfecting the Chinese Law of Trusts: A Critical and Comparative Study of the Australian and the
Chinese Law of Trusts’ (PhD Thesis, Bond University, 2005) 180; [%[n]HE [Chen Xiangcong] (n 33) 202; X &
[Zhao Lianhui] (n 33) 329; /N8 [Zhou Xiaoming] (n 35) 279; RS [Tan Zhenting] (n 33) 124. The duty of
prudence and diligence in the Chinese Trust Law is akin to the duty of care in common law jurisdictions. See Lusina
Ho, ‘The Reception of Trust in Asia: Emerging Asian Principles of Trust?’ [2004] Singapore Journal of Legal Studies
287, 290; Antonio Cappiello, ‘Using Trusts to Manage Private and Charitable Patrimony: An Overview and
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the duty to handle affairs in the best interest of the purpose be understood as a composite of the duty to act
in honesty and the duty to perform tasks with the requisite degree of prudence and care? Or are the terms
of honesty, prudence and care only used as references for assessing whether the performance of a trustee is
in the best interest of the purpose? The law does not elaborate on these questions. Because of these
ambiguities, the trustee will face numerous problems in the performance of its duties. For example, what
factors are relevant to the determination of the performance of ‘in the best interest of the charitable purpose’?
What acts are mandated and prohibited by the concepts of honesty and prudence in the context of ‘in the
best interest of the charitable purpose’? What is the connection between acting in the best interest of the
charitable purpose and acting in good faith?

The second type of ambiguity relates to the nature of this duty. The majority view of Chinese academics
and commentators holds that article 25(1) °* of the Chinese Trust Law is the clause prescribing the general
rule of the duty of loyalty. It is nevertheless worth reconsidering whether this view accords with what the
law says. The Chinese Trust Law does not merely say that the trustee ought to handle trust affairs in the
best interest of the charitable purpose. Instead, there is a qualifier in front of the description of this duty —
that is, the trustee shall abide by the provisions of the trust documents. A textual interpretation of this
qualifier suggests that how to protect the best interest of the charitable purpose shall be defined by the trust
documents.

The legal duty as to undertaking to perform a task can arise outside as well as within a loyalty
relationship. A case in point is where a lessor agrees to lease his or her own property to a lessee. According
to contract provisions, the lessor is obliged to deliver the house keys on time, and likewise the lessee ought
to pay the rent on schedule. It is beyond doubt that the terms of this lease are hugely different from those
of a trust contract. Nevertheless, the duty of a trustee to act in the best interest of the charitable purpose
pursuant to the provisions of the trust is, in nature, the same as the duty of a lessor or a lessee under a lease
— namely, a contractual duty to perform tasks that have been mutually agreed on. A trustee is obliged to
pursue the best interest of the charitable purpose but merely to the extent necessary to execute the terms in
the trust instrument. Applying this train of logic, ‘acting in the best interest of the charitable purpose’ can
be understood as a particular way in which the trustee ought to fulfill its duties under the trust instrument,
and the meaning of ‘the best interest of the charitable purpose’ ought to be ascertained by reference to

specific terms in the trust instrument. Based on this understanding, a claim relating to failure to act in the

Comparison of U.S., EU, and Chinese Law’ (2014) 22 National Italian American Bar Association Law Journal 13,
17.

5 Article 25(1) of the Chinese Trust Law stipulates that the trustee shall abide by the provisions of trust documents
and handle trust affairs in the best interest of the beneficiary.
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best interest of the charitable purpose is simply a claim for breach of an undertaking to act in a specific

manner.>2
C Comparison between Charitable Trusts and Agency Relationships

The above analysis®® relating to the assignment of powers and duties to the settlor and the trustee
suggests that, in the Chinese legal system, there is a close relationship between charitable trusts and agency
relationships. On the one hand, both settlors and principals are endowed by law with wide powers to
interfere in the disposition of entrusted assets. The two types of parties are all allowed to be proactive in
supervising how entrusted affairs are managed. On the other hand, trustees have autonomous powers to
make decisions about the management and distribution of charitable assets. In contrast, an agent is obliged
to follow the principal’s instructions strictly, and the discretion that an agent has in determining how
entrusted affairs are managed is heavily constrained. Consistent with this analysis, in what way and to what
extent are charitable trusts similar to, or different from, agency relationships? Published literature has
examined the differences and similarities between express private trusts and agency relationships,> but has
not examined the question outlined above. The section below analyzes this question to shed light on how
trustees interact with settlors in the legal framework for charitable trusts.

1  Similarities to Agency

In light of the analysis outlined in Sections A and B, one can identify the similarity between charitable
trusts and agency relationships in three aspects. First, both settlors and principals are entitled to reserve the
legal title to entrusted assets.>® Secondly, both settlors and principals are granted a wide range of statutory

powers to influence the management of entrusted assets.>® Thirdly, both trustees and agents are subject to

52 The duty as to undertaking to perform a task is analogous to strict contract duties and not exclusive to the trustee,
for anyone who has assumed legally enforceable obligations ought to act in a specific way, whether based on contract
or by virtue of a trust. See Lusina Ho, Trust Law in China (n 9) 144. At an international level, it accords with the
common trust practice where the duty to abide by the directions of trust instruments is the most important of all the
rules relating to the duties of trustees. See Arthur Underhill et al, Underhill and Hayton Law Relating to Trusts and
Trustees (LexisNexis Butterworths, 17" ed, 2007) [47.2]; Michael Bryan et al, A Sourcebook on Equity and Trusts in
Australia (Cambridge University Press, 2016) 369.

53 See analysis in Section 111 B of this Chapter.

5 See, eg, Lusina Ho, Trust Law in China (n 9) 55-6; #X it £ [Zhao Lianhui] (n 33) 62-6; =114 = [Gao Lingyun]
(n 35) 32-3; /N8 [Zhou Xiaoming] (n 35) 96-100; FfIAHE [Chen Xiangcong] (n 33) 33-6.

% Rebecca Lee, ‘Conceptualizing the Chinese Trust’ (2009) 58(3) International & Comparative Law Quarterly
655, 659; Charles Zhen Qu (n 33) 356; Lyu (n 17) 471; Ho (n 50) 294; (ZEE(EFLEFEIME) [Administrative
Measures for Charitable Trusts] (People’s Republic of China) China Banking Regulatory Commission and Ministry
of Civil Affairs, 10 July 2017, (n 26) art 2; (4 NRILAIEZ&357%)  [Charity Law of the People’s Republic of
China] (People’s Republic of China) National People’s Congress, 16 March 2016, art 44.

56 (et N\ RFLANE B S Y  [General Rules on the Civil Law of the People’s Republic of China] (People’s
Republic of China) National People’s Congress, 15 March 2017, (n 8) arts 168-9; (Z&E (5L & H IrL)
[Administrative Measures for Charitable Trusts] (People’s Republic of China) China Banking Regulatory Commission
and Ministry of Civil Affairs, 10 July 2017, (n 26) arts 11, 20, 33, 38.

66



onerous duties, including the duty to avoid self-dealing, the duty of care, the duty not to delegate their duties
or powers unless authorized, and the duty to obey the directions of the documents (i.e. trust documents or
entrusted documents).>’

There are two reasons for these similarities. The first relates to the background for the enactment of
the Chinese Trust Law.® Different from the development path of common law trusts, the discussions of
‘why the trust system should be transplanted’ and ‘how a trust system should be established so that the
logical coherence of the existing Chinese legal system will not be greatly and adversely affected” were
carried out in a period in which Chinese agency theories had already been well-developed. Accordingly,
Chinese lawmakers tended to draw references from agency theories when designing the legal system for
Chinese trusts, so that any adverse impact that trust laws may have on the Chinese domestic legal system
could be minimized to the largest extent.>® As already analyzed in Section I11-A ‘Legislative Reasons’, there
is a legal hierarchy between the Chinese Trust Law and the Measures for Charitable Trusts: the latter, as
an administrative regulation, is subordinated to the former. For the purpose of maintaining consistency and
coherence between superior and subordinate laws, lawmakers tend to follow the approach adopted in the
Chinese Trust Law when determining how settlors should interact with trustees in the governance of
charitable trusts. Aside from the consideration of legislative hierarchy, another reason relates to charity
practice in China. The analysis in Chapter 1 shows that the media has exposed a series of scandals involving
misuse of charity funds over the past two decades.®® The general public, therefore, lacks trust and

ST (rpde N RFLANE LAY [General Rules on the Civil Law of the People’s Republic of China] (People’s
Republic of China) National People’s Congress, 15 March 2017, (n 8) arts 164, 168-9; (Z&E (5L FL ML)
[Administrative Measures for Charitable Trusts] (People’s Republic of China) China Banking Regulatory Commission
and Ministry of Civil Affairs, 10 July 2017, (n 26) arts 29, 31.

8 (ZEEASHLEH /ML) [Administrative Measures for Charitable Trusts] (People’s Republic of China) China
Banking Regulatory Commission and Ministry of Civil Affairs, 10 July 2017, (n 26) art 2; E# [Wang Ping], <K
R AR I B 5 B 26 VRS 4TI 2 2 L) [Comparison between the Agency System of Mainland Law and Anglo-
American Trust Law System] (1998) 3 H il BB 2% Journal of Gansu Political Science and Law Institute 49,
53.

59 A large number of trust cases from the early 2000s were addressed by recharacterizing trust relationships into a
contractual or agency relationship. See ( i @I T IR A "l I EEEFEREA R THEA FEHERA
Zy%) [Shanghai Yanxin Industrial Investment Co Ltd v Huabao Trust Investment Co Ltd — Dispute over Trust
Contract], E¥#3i 5 —rh 2% A R %Rt [Shanghai First Intermediate People’s Court], ' —H = () #1575 201
‘5 [Civil Division, Initial Ruling, Case No 201], 25 August 2004; { f#HFIF AR A PR A 7 5 5 05k ML B4 A B
NEBFEHEI SRS EFE)  [Jiangiao Securities Co Ltd v Baoji Titanium Industry Co Ltd — Dispute over
Entrusted Financial Management Contract], # A [i%Ft [Supreme People’s Court], [ 2755 29 5 [Civil
Division, Appeal Ruling, Case No 29], 29 April 2005; {dtatiEie B R A BR A m YRR T B e sii 5 % R e
HIRAE M AUE 2%y %) [Beijing Haidian Technology Development Co Ltd v Shenzhen Xinhua Jinyuan
Investment Development Co Ltd — Dispute over the Plaintiff’s Property Ownership], = & 7 & 2% A B B
[Chongging High People’s Court], i =ik )75 14 5 [Civil Division, Initial Ruling, Case No 14], 19 March
2007.

60 See analysis in Part 11 B of Chapter 2.
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confidence in charity trustees’ performance of their roles. In this light, allowing settlors to retain legal title
to trust assets and granting settlors extensive supervisory powers may play a role in motivating the public
to use trusts to develop charitable causes.®

2  Differences from Agency

Agency theories have heavily impacted the construction of the Chinese charitable trust system. Despite
this, charitable trusts are, in substance, still distinguishable from agency relationships in three respects.
These respects demonstrate the unique characteristics of the structure of charitable trusts and make them in
certain scenarios institutionally more advantageous than agency when developing charitable causes. To
start with, pursuant to articles 15 and 16 of the Chinese Trust Law, where settlors or trustees become
insolvent, charitable trust assets are not subject to the claims of trustees’ or settlors’ general creditors. In
comparison, according to article 71 of the Provisions of the Supreme People’s Court on Certain Issues
Concerning the Trial of Enterprise Bankruptcy Cases,® entrusted assets in an agency relationship will fall
into the purview of a principal’s liquidation assets upon his insolvency. This means the creditors of a
principal are entitled to sue for proper distribution of the entrusted assets in accordance with the pari passu
principle.

Secondly, after charitable trusts have been validly established, trustees have the autonomy to determine
how charitable trusts should be managed and when charitable trust assets should be distributed. Allowing
trustees to make decisions on their own initiative is an inherent need for trust management.® In a formal
sense, unless otherwise stipulated in the trust instruments, settlors should leave trustees to make decisions
about the management of charitable trusts independently. The question about to whom trustees’ duties are
owed is still subject to debate.®* Some interviewees in this research propose that trustees’ duties are owed
to the charitable trust purpose,®® while others opine that trustees owe their duties to the general public.®
Despite the lack of a standard answer to this question, scholars and practitioners generally agree®’ that
trustees’ duties are not owed to settlors. In contrast, it is unquestionable that agents owe strict duties to
principals. In the eyes of the agents, answering the question of what steps can be taken to comply with the

principals’ requirements is crucial to the day-to-day management of entrusted affairs.

b1 See interviews with L1, L2, A4 and A5.

62 (i N IRERE 5% T 8 BRA MV AR ™= A4 T M8 Y #EE ) [Provisions of the Supreme People’s Court on
Certain Issues Concerning the Trial of Enterprise Bankruptcy Cases] (People’s Republic of China) Supreme People’s
Court, 9 January 2002, art 71.

83 See interviews with T1, T5 and L5.

8 A trustee shall perform its duties for the best fulfillment of the charitable purpose expressed in the trust
documents. See interviews with L3, L8 and A6.

8 See interviews with L1 and L8.

% See interviews with A1, A2, T1 and T7.

57 See interviews with A1, A3, A6, A7, L1, L2 and L5.
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Finally, protecting public benefits in the carrying out of charitable purposes is a common thread
running through the entire life cycle of a charitable trust. The valid status of charitable trusts would not be
adversely affected even in special circumstances, such as when trustees are dissolved or have lost their
statutory qualifications, or when settlors are dead.®® In comparison, agency relationships are automatically
terminated when the agents in question lose their capacity for civil conduct, or the agents or their principals

are dead.®

IV UNCERTAIN ROLE OF BENEFICIARIES

Section 111 discussed the internal relationship between settlors and trustees in law. The analysis showed
that, in law, the settlor is granted extensive powers while the trustee is subject to broad duties. The
vagueness of the law on what the scopes of these powers and duties are and how the roles of the settlor and
the trustee should be performed creates a great deal of uncertainty to the administration of charitable trusts.
This section will analyze the role of beneficiaries. As already mentioned in Section Il, the law makes no
mention of the role and legal nature of charitable trust beneficiaries. The silence of the law has resulted in
an intense debate among scholars and practitioners on whether the concept ‘beneficiary’ truly exists in the
context of Chinese charitable trusts. This debate focuses on three interrelated questions. First, are the objects
who receive charitable trust benefits ‘beneficiaries’ or merely ‘recipients’? Secondly, is there any difference
between ‘beneficiaries’ and ‘recipients’ in terms of standing to sue in respect of trustees’ maladministration
of charitable trusts? Thirdly, what is the scope of an object’s standing? Is their standing limited to the
individualized interest they have in the trust assets? Or can their standing extend to the general
administration of charitable trusts, irrespective of how much and what kind of interest they have in the trust
assets? This section examines these questions to identify in what way and to what extent beneficiaries may

play a supervisory role in trustees’ performance of their duties.
A Exception to the Requirement of Certainty of Object

Since the introduction of the Chinese Trust Law in 2001, the legal status of purpose trusts has been the
subject of much academic and judicial writing. Pursuant to article 2 of the Chinese Trust Law, ‘the trustee

is allowed to administer or dispose of trust property in the interest of a beneficiary or for any intended

68 3 [Wang Ping] (n 58) 53; (/4 NIRILFAEFHEEL) [Trust Law of the People’s Republic of China]
(People’s Republic of China) National People’s Congress, 28 April 2001, (n 4) art 52; (ZEE (5L F /MR
[Administrative Measures for Charitable Trusts] (People’s Republic of China) China Banking Regulatory Commission
and Ministry of Civil Affairs, 10 July 2017, (n 26) art 37.

8 J K F [Zhu Qingyu], (EEEIE) [The General Theory of Civil Law] (1t 5% k2% Hi it [Peking University
Press], 2016) 356-7; {rh4E N RILFIE VLS [General Rules on the Civil Law of the People’s Republic of
China] (People’s Republic of China) National People’s Congress, 15 March 2017, (n 8) art 173.
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purposes’. An initial glance at this provision suggests that the Chinese Trust Law permits a purpose trust to
be created. However, one reaches a strikingly different conclusion when the law is read and construed as a
whole: a trust, pursuant to Clause 5 of article 11 of the Chinese Trust Law, is by itself invalid in the absence
of identifiable beneficiaries.” So far as the two irreconcilable provisions are concerned, to what extent can
trusts for abstract purposes (e.g. purposes for maintenance of one’s tomb or for promoting charitable causes)
be legally established in China? This question cannot be answered until judicial interpretations or new laws
are issued for clarification. In Chinese law, an exception to the uncertainty of legal status of purpose trusts’
is the institution of charitable trust, the validity of which has been established by the Chinese Charity Law
and the Measures for Charitable Trusts.

Inherent in the valid status of a charitable trust is the notion that it is in the public interest that the
validity of charitable trusts should be acknowledged. To prevent trusts from becoming channels for crimes
or unregulated flow of funds, article 10 of the Measures for Charitable Trusts takes a negative approach in
defining who the beneficiaries could be. That is, settlors cannot designate, overtly or covertly, persons or
entities who have any interest in the settlors themselves or the trustees as beneficiaries.’? This approach
serves to discourage settlors or trustees from taking advantage of an affiliated relationship to damage the

interest of a charitable trust. Article 10 uses the term ‘any interest’, but it makes no mention of how this

0 Lusina Ho, Rebecca Lee and 473 [Jin Jinping] (n 9) 82; Foster (n 11) 627, 629; Lee (n 55) 656; &4 g =%
[Zhao Lianhui] (n 33) 96-7; {T.°f [Jiang Ping] and J& /N8 [Zhou Xiaoming], € #) K Fifi (45 Lkl 45 T 48D
[Several Thoughts on the Construction of Trust System in Mainland China] (1993) 6 B7%1£3% Tribune of Political
Science and Law 5, 8; YI.°F- [Jiang Ping] and & /NI [Zhou Xiaoming], (& EK{EFE57:) [Research on the
Legislation of Chinese Trust Law] (1994) 6 #1[E7%:%* China Legal Science 53, 55-6.

L At common law, there is an intense debate as to how the legal status of non-charitable purpose trusts (‘NCPTs’)
could be understood. One argument holds that NCPTs are void due to the absence of ascertainable individuals in
whose favor the court can decree performance. See Bowman v Secular Society Ltd [1917] AC 406, 441; Re Wood
[1949] Ch 498, 501. In contrast, another argument holds that the certainty of object is not a legal necessity, ‘but it is
reasonable, equitable, and in accordance with the analogies of the law’. See John Chipman Gray, ‘Gifts for a Non-
Charitable Purpose’ (1902) 15(7) Harvard Law Review 509, 515. Clauson J expressed the similar view in Re
Thompson [1934] Ch 342 at 344, ‘the object of the gift has been defined with sufficient clearness and is of a nature to
which effect can be given’. The center of the above debate lies in the enforceability of NCPTs. See Re Astor’s
Settlement Trusts (1952) 1 All ER 1067, 1071; Radmanovich v Nedeljkovic [2001] NSWSC 492 (15 June 2001), [102],
[113]; Re Denley’s Trust Deed (1969) 1 Ch 373, 377; Re Hummeltenberg [1923] All ER Rep 49, 51; Matteo Ho,
‘Time to Allow Non-Charitable Purpose Trusts in Hong Kong?” 44 Hong Kong Law Journal 519, 522-3; Adam J
Hirsch, ‘Trusts for Purposes: Policy, Ambiguity, and Anomaly in the Uniform Laws’ (1998) 26 Florida State
University Law Review 913, 914; Adam J Hirsch, ‘Bequests for Purposes: A Unified Theory’ (1999) 56 Washington
and Lee Law Review 33, 45; Philip Jamleson, ‘Trusts for the Maintenance of Particular Animals’ (1985) 14(2) The
University of Queensland Law Journal 175, 175. The case law developed over the last century has upheld a limited,
though well-recognized, number of NCPTs. See, eg, Bourne v Keane [1919] AC 815; Pedulla v Nasti (1990) 20
NSWLR 720; Re Thompson [1934] Ch 342; Re Pearce [1946] SASR 118 (24 October 1946); Chesterman v Mitchell
(1923) 24 SR (NSW) 108; Carson v Presbyterian Church of Queensland [1956] St R Qd 466 (15 December 1955).
Nevertheless, the basis on which these exceptional and anomalous trusts are recognized falls short of consistency, and
it is doubtful whether these instances can be followed in light of the recent case law. See David B Parker and Anthony
R Mellows, The Modern Law of Trusts (Sweet and Maxwell, 5" ed, 1983) 177.

2 (ZEEASLEFIMNE) [Administrative Measures for Charitable Trusts] (People’s Republic of China) China
Banking Regulatory Commission and Ministry of Civil Affairs, 10 July 2017, (n 26) art 10.
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term should be defined. For example, what is the legal nature of the ‘interest’ here: pecuniary or non-
pecuniary? Can altruistic or moral interest fall into the purview of the term ‘any interest’ here? The statute
provides no answers to these questions. Nor does there exist case law that deals with this matter. The
vagueness of the law in understanding the term ‘any interest’ makes it difficult for trustees to select

beneficiaries.
B Role of Beneficiaries in the Governance Framework

There are two fundamental questions relevant to the arrangement of a trust. First, what is the analytical
nature of this arrangement, i.e. trust for purposes or trust for persons? Secondly, who has the standing to
enforce the duties of the trustee? In express private trusts, the two questions are answered in the same way
since the beneficiary is the person to whom the trustee should be accountable. Nevertheless, in the common
law world, when it comes to charitable trusts, the two questions are answered in a different way. As a matter
of public policy, an object’s entitlement to bring proceedings is granted by legislation or case law,
independent of the analytical nature of the trust.”*

It is widely acknowledged that charitable trusts are purpose trusts and thus the conceptual distinction
between beneficiaries and recipients is not theoretically significant at common law. In contrast, this
distinction is particularly meaningful in understanding the nature of Chinese charitable trusts. There is a

8 The case law in the UK and Australia takes the ‘special interest’ rule to assess whether individuals have standing
to file lawsuits against a trustee’s maladministration of charitable trusts. See Re Hampton Fuel Allotment Charity
(1988) 3 WLR 513, 520; Haslemere Estates Ltd v Baker (1982) 1 WLR 1109, 1122; Royal Society for the Prevention
of Cruelty to Animals v Attorney General (2001) 3 All ER 530, 540; Scott v National Trust for Places of Historical
Interest or Natural Beauty (n 23) 713-14; Metropolitan Petar v Mitreski [2001] NSWSC 976 (31 October 2001), [6];
Ngarluma Aboriginal Corp RNTBC v Attorney General (WA) [2014] WASC 245 (7 July 2014), [46]-[50]; Laura &
Alfred West Cottage Homes Inc v Attorney-General (SA) [2018] SASA 19 (26 February 2018), [8]-[11].

" Take Anglo-Australian charitable trusts for example. A number of cases, albeit a small number, in the course of
last century have held that there are no beneficiaries in Anglo-Australian charitable trusts. A well-known reference is
the judgment of Dixon and Evatt JJ in Attorney-General for New South Wales v Perpetual Trustee Co (Ltd) (1940) 63
CLR 209, where their honors compared the relationship between charitable trusts and private trusts at page 222, ‘a
charitable trust is a trust for a purpose, not for a person...to dispose of property for the fulfilment of ends considered
beneficiary to the community is an entirely different thing from creating equitable estates and interests and limiting
them to beneficiaries’. This statement has been quoted or followed in several subsequent cases. See, eg, Ngarluma
Aboriginal Corp RNTBC v Attorney General (WA) (n 73) [49]; Re Cooper Street Property Trust (No 2) [2017] VSC
291 (26 May 2017), [29]; Wright v Stevens [2018] NSWSC 548 (3 May 2018), [218]; The Salvation Army (New South
Wales) Property Trust v Chief Commissioner of State Revenue [2018] NSWSC 128 (16 February 2018), [79];
Metropolitan Petar v Mitreski [2012] NSWSC 16 (3 February 2012), [33]; Bropho v City of Perth [2016] FCA 1098
(8 September 2016), [60]; James Cook University v Townsville City Council & Anor [2011] QSC 209 (23 June 2011),
[11]; Public Trustee of Queensland v Neale & Ors [2008] QSC 343 (23 December 2008); Melbourne Jewish Orphan
and Children’s Aid Society Inc & Anor v ANZ Executors and Trustee Company Ltd & Anor [2007] VSC 26 (20
February 2007), [63]; Bateman’s Bay Local Aboriginal Land Council v The Aboriginal Community Benefit Fund Pty
Limited [1998] HCA 49 (6 August 1998), [28]; Bropho v State of Western Australia [2007] FCA 519 (13 April 2007),
[345]. Hansen J summarized the understanding of ‘beneficiary’ in a well-known passage of his judgment: ‘[i]n such
a case there is no person who is a beneficiary. That is for the fundamental reason that a charitable trust is a trust for a
purpose and not for a person. A charitable trust does not have a beneficiary’. See BSH Holding Pty Ltd v Commissioner
of State Revenue [2000] VSC 302 (2 August 2000), [9].

71



debate as to how the legal nature of objects can be understood: are the objects who receive benefits from
charitable trusts ‘beneficiaries’ or merely ‘recipients’? In law, the term ‘beneficiary’ is used extensively,
suggesting that the objects who receive benefits are beneficiaries in the trust law sense.” In contrast, many
academic papers or commentaries regard the term ‘beneficiary’ as speculative and argue that this term can
be interpreted as either beneficiary or recipient.”® This debate focuses on two arguments. The first is the
beneficiary argument. That is, the concept ‘beneficiary’ does not exist as a general proposition — it is only
in the phase of trust asset distribution that beneficiaries can be identified.”” The beneficiary status of an
object starts from the date of its being selected and ends upon its receipt of trust benefits. During the period
where the beneficiary title exists, objects have standing to sue for proper distribution of a certain part of
trust assets. The second is the recipient argument. That is, objects who receive trust benefits are considered
as recipients, rather than beneficiaries as understood in the law of express private trusts.” In this argument,
recipients have no role to play at all in the governance structure of charitable trusts, notwithstanding they

may have a particularized interest in trust assets after receiving the notice of distribution from trustees.
1  The Beneficiary Argument

The object with the title of beneficiary is entitled to sue as of right. Several pieces of legislation make
provisions on this point. The question about how these different legislative provisions should be read and
interpreted together is: pursuant to article 50 of the Chinese Charity Law™ and article 63 of the Measures
for Charitable Trusts,® the Measures for Charitable Trust is applied first. In the absence of relevant
provisions in those Measures, the Chinese Charity Law and the Chinese Trust Law are respectively applied

in the second and third order. So, one may refer to the Chinese Trust Law to investigate whether the object

5 See (HEEEILEH /ML) [Administrative Measures for Charitable Trusts] (People’s Republic of China)
China Banking Regulatory Commission and Ministry of Civil Affairs, 10 July 2017, (n 26) arts 10-11; {EFEES
Hh EIARAT M B B D 2 R T 2B FE & A X LAERIE A1) [Notice of Civil Affairs Department and
China Banking Regulatory Commission on the Recordation Work for Charitable Trusts] (People’s Republic of China)
Civil Affairs Department and China Banking Regulatory Commission, 25 August 2016, s 2.

6 {54k 5 [Tan Zhenting] (n 33) 199-200; ' E{EFE ML Hr42: [China Trustee Association] (n 25) 62, 84; 71
[Xie Zhesheng], ({E#Ei%) [Trust Law] (JCi& H il A 7 [Angle Publishing], 2009) 219; [ -] H [Chen Xiangcong]
(n 33) 278-9; KX AR £ [Zhao Lianhui] (n 33) 555.

T IEPR S [Tan Zhenting] (n 33) 199-200; H [E{5 LML #4> [China Trustee Association] (n 25) 62, 84.

8 {547 J1k [Xie Zhesheng] (n 76) 219; [4: 17l [Chen Xiangcong] (n 33) 278-9; #X B £ [Zhao Lianhui] (n 33) 555.

8 ‘The establishment of a charitable trust, the management of trust assets, the parties to a trust, the termination
and liquidation of a trust, etc., shall be governed by other relevant provisions herein in the absence of relevant
provisions in this Chapter, and shall be governed by the Trust Law of the People’s Republic of China in the absence
of relevant provisions herein.” See {H14 A\ RILFN[EZ&351%)  [Charity Law of the People’s Republic of China]
(People’s Republic of China) National People’s Congress, 16 March 2016, (n 55) art 50.

8 ‘In the event of any discrepancy between these Measures and relevant prior provisions on charitable trusts, these
Measures shall prevail.” See (#&#%(5FCE BL/0%) [Administrative Measures for Charitable Trusts] (People’s
Republic of China) China Banking Regulatory Commission and Ministry of Civil Affairs, 10 July 2017, (n 26) art 63.
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has standing and if so, what the scope of its standing is, for the Measures for Charitable Trusts and the
Chinese Charity Law have no provisions at all spelling out the standing of an object.

The beneficiary’s right to sue is stipulated in articles 49 and 22 of the Chinese Trust Law. The two
articles, when read and construed as a whole, prescribe that ‘where (a) trustees dispose of trust assets in
breach of trust purposes or (b) causes losses to trust assets due to violation of their administrative duties or
improper handling of trust affairs, beneficiaries have the right to petition the court to rescind such
disposition or ask the trustee to restore trust assets to their former state’.®! In light of these provisions, a
beneficiary’s right to sue is confined to a specific focus that solely deals with situations (a) and (b).
Therefore, scenarios like trustees receiving commissions or bribes by taking advantage of their position;
trustees utilizing information and opportunities that they have access to by virtue of their position as trustees;
or trustees using trust assets to offer guarantees for their affiliated parties, seem to be outside the scope of
the beneficiary’s right to sue as defined in articles 49 and 22 of the Chinese Trust Law. Two questions arise
when charitable trust beneficiaries receive notice of distribution of charitable assets from trustees. First,
aside from the claim of proper distribution of a certain part of trust assets, can a beneficiary’s standing
extend to the general administration of charitable trust affairs? Secondly, if the answer to this question is
affirmative, would the constraints concerning actionable situations (a) and (b) equally apply to proceedings
launched by charitable trusts beneficiaries? Published literature does not examine these questions. Nor do
there exist any legislative provisions or case law that deal with this matter.

81 Article 22 of the Chinese Trust Law is vague. It is unclear whether the expression ‘causing losses to the trust
property’ is connected to ‘disposition in breach of trust purpose’. One argument suggests that the availability of the
remedy of rescission is premised on the fulfillment of two conditions: causing losses to the trust property and
disposition in breach of trust purposes. See X 3 = [Zhao Lianhui] (n 33) 476; ~#&E [Bian Yaowu] (n 35) 92; & /)
B [Zhou Xiaoming] (n 35) 236; Lusina Ho, Rebecca Lee and 4473 [Jin Jinping] (n 9) 95. Another argument
suggests that breach of the trust purpose alone is sufficient to trigger the remedy of rescission under article 22 of the
Trust Law. See Lusina Ho, Trust Law in China (n 9) 149; fif% & [He Baoyu], ({S#EiLJREEHTFL) [Research on
the Jurisprudence of Trust Law] (H [ B K 2% H A [China University of Political Science and Law Press], 2005)
183; (EHMAHA B IR AR AR SW)IMEHLAE R A A FELEA4S %) [ilin Jianyuan Design Company v
Sichuan Trust Company — Trust Dispute], VU114 BAR T A 2 A\ [7%FE [Chengdu Intermediate People’s Court of
Sichuan Province], % 415 2 2449 5 [Civil Division, Initial Ruling, Case No 2449], 20 October 2016 . The Chinese
Trust Law is modelled on the Trust Act of Taiwan, of Japan, and of South Korea, but in the three jurisdictions the
exercise of rescission is not conditioned on any loss incurred to trust properties. See ¥ /Ii: [Xie Zhesheng] (n 76)
176; Wu Ying-Chieh, ‘Trust Law in South Korea: Developments and Challenges’ in Lusina Ho and Rebecca Lee
(eds), Trust Law in Asian Civil Law Jurisdiction: A Comparative Analysis (Cambridge University Press, 2013) 59—
60; Makoto Arai, ‘Trust Law in Japan: Inspiring Changes in Asia, 1922 and 2006’ in Lusina Ho and Rebecca Lee
(eds), Trust Law in Asian Civil Law Jurisdiction: A Comparative Analysis (Cambridge University Press, 2013) 37-8;
Masayuki Tamaruya, ‘Japanese Law and the Global Diffusion of Trust and Fiduciary Law’ (2017) 103 lowa Law
Review 2229, 2242, 2250.
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2 The Recipient Argument

The recipient argument holds that objects who receive trust benefits are recipients, as opposed to
beneficiaries as understood in the law of express private trusts. On this view, recipients have no standing
to sue, as they are not trust parties and therefore have no right to interfere with trustees’ management of
charitable trusts.®? While it appears that a recipient has no standing to sue in the charity law, this does not
completely resolve the question. As discussed further below, there is an argument that even without express
granting of standing, a recipient may be able to rely on other general provisions in the law that give standing
where a person can show harm to a ‘direct interest’. As the argument below shows, provisions of Civil
Procedure Law of the People’s Republic of China (hereinafter ‘Civil Procedure Law’)®® and environmental
public interest litigations (hereinafter ‘EPIL’) give plaintiffs standing where they can show harm to a direct
interest.

This section analyses the interpretation given to ‘direct interest’ in the two types of cases and considers
whether that reasoning may be applied by analogy to the position of a recipient under a charitable trust.
While not definitive of the question about independent standing of a recipient in a charitable trust to sue,
analysis of the two types of cases does provide some indication of the current scope of the ‘direct interest’
as may be applied to determine the standing of a recipient who cannot otherwise demonstrate a separate
right to standing to sue in relation to trustees’ administration of charitable assets.

Article 119 of the Civil Procedure Law stipulates that ‘to bring a lawsuit, the plaintiff must be a citizen,
legal person or any other organization that has a direct interest in the case’. The phrase ‘direct interest in
the case’ already has twenty-six years of history.®* An interpretation of this phrase may provide basis to
grant recipients standing to sue if they can show harm to a direct interest. On the other hand, this phrase
itself is riddled with a great deal of uncertainty that may create impediments to its application on the
charitable trust. For example, how should the term ‘direct interest’ be understood? What criterion or criteria
should be adopted when determining whether an interest is direct or not? In what way and to what extent
can a person be said to have a direct interest in the case?® The Civil Procedure Law does not elaborate on

these questions, and presently no judicial interpretations are issued for clarification.

8 i P71 [Xie Zhesheng] (n 76) 219; B4 [ B [Chen Xiangcong] (n 33) 278-9; &% ik £ [Zhao Lianhui] (n 33) 555.

8 (e N RILFE R FFUAVED [Civil Procedure Law of the People’s Republic of China] (People’s Republic
of China) Standing Committee of the National People’s Congress, 27 June 2017, art 119.

8 This phrase was first appeared in article 108 of the Civil Procedure Law (1991). The Civil Procedure Law has
been revised twice over the past twenty-six years. The wording of ‘direct interest’ has been incorporated in article 119
of the Civil Procedure Law (2012) and article 119 of the Civil Procedure Law (2017) respectively.

8 Academics have different views on the legal meaning of direct interest. Some scholarly writings propose that
‘persons having direct interest’ solely refer to persons who have personal or property interest in the subject matter of
the lawsuit. Others suggest that procedural laws are separated from substantial laws. Therefore, the term ‘direct interest’
can be interpreted flexibly according to different case facts; for example, allowing certain persons (i.e. agencies and
custodians) to sue on behalf of others with a personal or property interest in the subject matter of the lawsuit. See
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(a) Lessons from Private Interest Litigation

By using article 119 of the Civil Procedure Law as a search item, the author examined 72 cases
adjudicated by the Chinese Supreme Court and discovered that the interpretation of ‘direct interest’ was
subject to considerable uncertainty. The key question that these cases are mainly concerned with is whether
plaintiffs have a direct interest in the subject matter of the lawsuit. Judgments examined in this research
show that Chinese judges are conservative in interpreting the term ‘direct interest’. In their interpretation,
‘direct interest’ requires that the plaintiff’s civil rights or interests are, or may be, adversely affected by the
action of the defendant being sued.®® This interpretation can provide insights into two scenarios with regard
to the standing of a recipient.

In the first scenario, recipients have been notified of distribution of a certain part of charitable assets.
However, this distribution did not occur within the agreed time, or within the agreed time but was
inconsistent with the amount or form notified by charity trustees. In this scenario, it can be argued that
recipients have been notified by charity trustees and therefore already have a particularized proprietary
interest in the proper distribution of a certain part of charitable assets. Failure to distribute trust assets in
compliance with the notice will result in a particularized loss to these recipients, thereby entitling them to

bring proceedings according to the Civil Procedure Law. In the second scenario, recipients have already

#AE [Xiao Jianhua], (IFE244ZF ABRHBRERE ) [Modern Interpretation of the Theory of Qualified Party]
(2000) 4 HL# 924 7T Journal of Comparative Law 337, 346—7; #% /LI [Huang Zhongshun], (i8A 5 VRIA 5 FAZE
YRVA I it & — 16 B 6 AR UR A 1 B2 9 # 28)  [Integration of Public Interest Litigation and Private
Interest Litigation: Discussion of Construction of Group Litigation System with Chinese Characteristics] (2015) 1 7%
9% The Jurist 19, 26; FE il [Dong Weiwu], (A GEIFANPIEEIE) [Legal Issues of Civil Public
Interest Litigants] (2002) 12 A\ E#132: People’s Judicature 44, 44; 3% H W] [Pan Shenming], ( LLEGEILEF T 1R
FHNZRYFVAY  [Civil Public Interest Litigation in the Perspective of Comparative Law] (PhD Thesis, East China
University of Political Science and Law, 2009) 15-18.

% See (HIRHEAMRAF S KETILREEEITFRKA R TTEL 7] —BAF G R MU Gy — o REBE )
[Civil Order of the Second Instance of the General Loan Contract Dispute between Bank of China Investment Co Ltd
and Taiyuan Beichen Comprehensive Development Co Ltd], # A Fi%Bt [Supreme People’s Court], [ 2526
38 ‘5 [Civil Division, Appeal Ruling, Case No 38], 15 June 2014; (Z4RIK 50 /RIEIACHEH T R G RA T A
MR gy —H R EHE D) [Civil Order of the Second Instance of the Unjust Enrichment Dispute between Wu
Zhenging and Harbin Modern Real Estate Development Co Ltd], &% A EiZ%Bt [Supreme People’s Court], ¢ 5y
£ 149 5 [Civil Division, Appeal Ruling, Case No 149], 1 March 2017; (Ji[db4& B4 o= F K AR A 7
TG P LW =R A PR A SRR M %y — F )3 15)  [Civil Order of the Second Instance of the Property
Protection Dispute between Hebei Province Zhijiyuan Real Estate Development Co Ltd and Hebei Province Xi
Shanying Hotel Co Ltd], #%& A RiZ: P [Supreme People’s Court], #x ik R4 764 5 [Civil Division, Appeal
Ruling, Case No 764], 16 December 2016; (#EA935 5 & A RA R & E 404G 2 2 7 o o £ 5 d )
W REH ) [Civil Order of the Retrial Review and Trial Supervision of the Contract Dispute between Guan
Yanhua and Pan County Chicken Ping Jinlong Coal Industry Co Ltd], #z A %R [Supreme People’s Court], #¢
£ S H 4746 5 [Civil Division, Retrial Ruling, Case No 4746], 29 November 2017; (¥ z30 5 2 B 2% W1 fl Al
BV A R A A R afE pE 2 2y —w R FH#F 2 ) [Civil Order of the Second Instance of the Private Lending Dispute
between Hu Yunhe and Yunnan Xinchao Ronghe Real Estate Co Ltd], # = A E&:FE [Supreme People’s Court], [
—#5 %5 139 5 [Civil Division, Appeal Ruling, Case No 139], 16 October 2013.
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received notice from charity trustees. However, prior to distribution, they have discovered the trustee’s
maladministration and honestly believe that this mismanagement may threaten the proper distribution of
trust assets to them. In this scenario, the proprietary loss of informed recipients seems imminently likely to
occur, not merely speculative or possible, and their interest in the proper distribution of trust assets has
already materialized upon receiving the notice. Although the law does not mention whether recipients have
standing in the second scenario, it is arguable that a flexible approach can be taken to grant them standing
to sue in relation to trustees’ maladministration of charitable assets. There are two reasons for this approach.
First, it can serve the purposes of deterring the wrongful conduct of the trustee and protecting public benefits
in carrying out of charitable trust purposes. Secondly, this approach facilitates invocation of a court’s
jurisdiction over the supervision of charitable trusts, so as to protect public interests in the administration

of charitable assets as much as possible.
(b) Lessons from Environmental Public Interest Litigation

Based on the above analysis, the next question to consider is how the scope of a recipient’s standing
could be defined. Is their standing limited to the individualized interest they have in trust assets? Or can
their standing extend to the general administration of charitable trusts, irrespective of how much and what
kind of interest they have in trust assets? For example, if recipients discover that trust assets are poorly
managed even though such mismanagement would not threaten the distribution of a certain portion of trust
assets to them, could they still bring proceedings in respect of trustees’ improper management of charitable
trusts? The key issue behind this question is whether recipients can act as a ‘private procurator acting for
the public interest’,®” on the condition that they have no substantial interest in the outcome of trustees’
mismanagement. The case of EPIL may provide insights into the ways in which recipients play a
supervisory role. First, EPIL reflects public policies that share similar concerns (i.e. protecting public
interest) as those of charitable trusts. Secondly, the criterion for the standing of recipients is expressed in
the same terms (i.e. having a direct interest in the subject matter of the litigation) as that of EPIL. The way
in which the courts have interpreted its scope and meaning in EPIL can provide some indication to
determine the standing of recipients under a charitable trust.

The institution of EPIL can be understood in three dimensions. First, in court practice, the question of
whether individuals are entitled to voice complaints about environmental damage through EPIL is still

addressed through interpreting the term ‘direct interest’; namely, whether individuals have ‘direct interest’

87 Matthew D Zinn, ‘Policing Environmental Regulatory Enforcement: Cooperation, Capture, and Citizen Suits’
(2002) 21 Stanford Environmental Law Journal 81, 131; James M Hecker, ‘The Citizen’s Role in Environmental
Enforcement: Private Attorney General, Private Citizen, or Both’ (1994) 8(4) Natural Resources & Environment 31,
32; Harold Feld, ‘Saving the Citizen Suit: The Effect of Lujan v Defenders of Wildlife and the Role of Citizen Suits
in Environmental Enforcement’ (1994) 19 Columbia Journal of Environmental Law 141, 144.
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in the outcome of the acts undermining the environment.®® The judgment in No 2 of Ten Guiding Cases
Regarding Environmental Public Interest Litigations® proposes that there are no specific individuals who
have a direct interest in the subject matter of EPIL. In this light, individuals cannot file EPILs due to their
failure to satisfy the direct interest test. Secondly, EPIL serves to protect the interest of the entire community:
protecting public, not private interests lies at the heart of EPIL.% Thirdly, the courts need to consider a wide
range of policy and social factors when adjudicating environment public interest cases. For instance,
numerous construction projects are initiated by local governments, suggesting that their execution could
benefit the public or society in general. Do citizens have a direct interest in these government-related
projects? Answering this question needs to consider the nature and purpose of the government-related
projects, the substance of the interest that citizens have, and the detriments and benefits of these lawsuits
against those of the projects.

EPIL raises three questions in relation to a citizen’s standing to sue. First, can citizen suits contribute
to the monitoring of environmental pollution and entities’ compliance with regulations? Secondly, would

natural persons harass the courts with frivolous and hopeless lawsuits? Thirdly, at a macro level, what role

8 Rachel E Stern, Environmental Litigation in China: A Study in Political Ambivalence (Cambridge University
Press, 2013) 218; J[& [Gong Gu], (K[FEI/NRAMeiSi&iE? hERE A mIFIA LML) [Looking Like
Twins: Comparative Research on Environmental Public Interest Litigation between China and United States] (2017)
2 LT Journal of Comparative Law 105, 115, 117; = [Gao Yan] and &iEERK [Gao Guilin], (F5EA T
PR RS MY R 5 BR])  [The Extension and Limitation of the Plaintiff’s Standing in Environmental Public
Interest Litigation] (2011) 3 i 4ki%%* Hebei Law Science 153, 154, 156.

89 f e N RV B B )22 1 4 [Judicial Committee of the Supreme People’s Court], &k R A HEFEA
mUFIA IR = hEAZ R S R R G T B B R BB A A R A B IS YA 2
PFIAZE) (2016 55 12 A 28 H) [No 2 of Ten Guiding Cases Regarding Environmental Public Interest Litigations
Published by the Supreme People’s Court: China Biodiversity Conservation and Green Development Foundation v
Ningxia Ruitai Science and Technology Co Ltd] (28 December 2016).

0 f e N RGBT B 122 01 4 [Judicial Committee of the Supreme People’s Court], &k R A HEREA
R YRA MY S 2 L SR 7N BRI 7SR XN RS 52 e JF 51 M 48 B8 7 A MR W e 1 VR B T AR N IR
IR EAT LA B FIAZ) (2016 4E 12 A 28 H) [No 9 of Ten Guiding Cases Regarding Environmental Public
Interest Litigations Published by the Supreme People’s Court: People’s Procuratorate of Liuzhi Special District of
Liupanshui City, Guizhou Province v People’s Government of Dingqi Township, Zhenning Buyi and Miao
Autonomous County, Guizhou Province — Environmental Administrative Public Interest Litigation] (28 December
2016); fx e A Ry B o H 22 514 [Judicial Committee of the Supreme People’s Court], (& mik KA HEAEA
an R A SR R 2 DU B PRI S (B T IR R VRl b BBk B IR M @ AR PR LA BR 5T AF A F K PR TS e
RFEADFIAE) (2016 4 12 A 28 H) [No 4 of Ten Model Cases Regarding Environmental Public Interest
Litigations Published by the Supreme People’s Court: Chongqing Green Volunteer League v Huang Changping
Mining Co Ltd in Jianshi County, Enshi Tujia and Miao Autonomous Prefecture, Hubei Province — Civil Public
Interest Litigation Regarding Reservoir Pollution] (28 December 2016). Aside from the case law, article 10 of the
Interpretations of the Supreme People’s Court on Several Issues Concerning the Application of Law in the Hearing
of Environmental Civil Public Interest Lawsuits also indicates the public interest thinking of EPILs — that is, ‘citizens,
legal persons and other organizations that apply to participate in the proceedings on the ground of suffering personal
or property damage shall be informed to file separate lawsuits’. See (i A RIEFE R T HER R FRARIFIASR
A3 PR RS T 0] R fi#F% ) [Interpretations of the Supreme People’s Court on Several Issues Concerning the
Application of Law in the Hearing of Environmental Civil Public Interest Lawsuits] (People’s Republic of China)
Supreme People’s Court, 7 January 2015, art 10.
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do citizen suits play in generating democratic benefits for society as a whole?°* The significance of each
consideration varies, much depending upon the nature and importance of the defendant’s action being
litigated. In view of these considerations, the current approach that legislators in China take in EPIL is:
qualified social organizations®® and the people’s procuratorate can file lawsuits against activities that pollute
the environment, cause ecological damage and harm the public interest.%® If natural persons initiate lawsuits
to vindicate the interest of the entire community rather than their individual interest, the courts will decline
to confer standing to them.

Following from the above analysis, the next question to consider is ‘How much reference can be drawn
from EPIL when discussing a recipient’s standing to sue under the charitable trust?’. This question can be
answered by exploring two aspects. First, charitable trusts are in nature distinguishable from EPILs. In
contrast to the public-leaning tendency of EPIL, the charitable trust is a public law-private law hybrid®* that
has private law norms in its legal structure. The checks and balances between trust parties are essential to
the day-to-day governance of charitable trusts. In comparison, EPIL stands entirely within the public law
sphere and the initiation of EPIL is heavily reliant on public organs. This analysis indicates that the
experience of EPIL cannot be applied to charitable trust litigation directly without taking into account the
differences between the two institutions. Secondly, in EPIL, environmental injuries are frequently
probabilistic — for instance, the increased possibility of getting a serious disease owing to continuous

91 See Harold Feld (n 87); Mark Seidenfeld and Janna Satz Nugent, ‘The Friendship of the People: Citizen
Participation in Environmental Enforcement’ (2005) 73 The George Washington Law Review 269, 299; Barton H
Thompson, ‘The Continuing Innovations of Citizen Enforcement’ (2000) 2000 University of lllinois Law Review 185,
193, 199-200; Stephen M Johnson, ‘Sue and Settle: Demonizing the Environmental Citizen Suit’ (2014) 37 Seattle
University Law Review 891, 910-11; Matthew D Zinn (n 87) 118-19; Karl S Coplan, ‘Citizen Litigants Citizen
Regulators: Four Cases Where Citizen Suits Drove Development of Clean Water Law’ (2014) 25 Colorado Natural
Resources, Energy & Environmental Law Review 61, 85, 121; JL[E [Gong Gu], (2015 FH [E 335 K EF A m UFin
HISZUE4AT)  [An Empirical Analysis of China’s Environmental Civil Public Interest Litigation in 2015] (2016) 9
1%~ Law Science 16, 17-18; EWN#: [Wang Liping], (ZRBIAIEA 3 FAJH S &GS R 59K 5 AL
Hll#J% ) [Breaking the Bottleneck of Initiating Environmental Public Interest Litigation: Expansion of Standing and
Construction of Incentive Mechanisms] (2017) 3 #:221£ 3% Legal Forum 89, 93.

92 The qualified organizations should meet two conditions: first, being registered with the civil affairs department
of the people's government at or above the level of city with districts in accordance with the law; and secondly,
engaging specially in the public service activities in environmental protection for five consecutive years without any
record of violation of laws. See (H4 N\ RILFEIAEELRYE)  [Environmental Protection Law of the People’s
Republic of China] (People’s Republic of China) Standing Committee of the National People’s Congress, 24 April
2014, art 58.

9 (e N RILFINE REFHFIAVE) [Civil Procedure Law of the People’s Republic of China] (People’s Republic
of China) Standing Committee of the National People’s Congress, 27 June 2017, (n 83) art 55; {714 N\ R ILAIE IR
EARY7E)  [Environmental Protection Law of the People’s Republic of China] (People’s Republic of China)
Standing Committee of the National People’s Congress, 24 April 2014, (n 92) art 58; (5 & A B 5% T 8 HLER
BWRFEAWIFARMEFEEE T M BRMEE) [Interpretations of the Supreme People’s Court on Several Issues
Concerning the Application of Law in the Hearing of Environmental Civil Public Interest Lawsuits] (People’s
Republic of China) Supreme People’s Court, 7 January 2015, (n 90) art 11.

% See analysis in Section 11 of Chapter 1.
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exposure to toxic materials in the air.*® Therefore, it is difficult to narrow down the scope of practical or
potential victims in EPIL. In comparison, in a charitable trust where the charitable purpose and the selection
criteria are clearly specified, it is not hard for a trustee to ascertain the list of potential recipients for
distribution.

In light of the similarities and differences between charitable trusts and EPIL, the experience of EPIL
may provide insights into the standing of recipients in two respects. First, in theory, if recipients can show
harm to a direct interest, it is possible to grant them standing in accordance with article 119 of the Civil
Procedure Law. However, do they have standing to sue in practice? If so, to what extent? These questions
should be answered on a case-by-case basis, with regard to the substance of the interest that recipients have,
the relationship of the interest to the furtherance of charitable trust purposes, and the factual context out of
which such interest arises. Secondly, it is unclear whether recipients can sue where they have no direct
interest in the outcome of a trustee’s mismanagement. The denial of a citizen’s standing in EPIL does not
necessarily exclude the possibility of granting standing to recipients. The charitable trust model is a public
law-private law hybrid, and this hybrid nature may limit the extent to which the experience of EPIL can be
referenced. The current law suggests that the principles or rules in relation to a recipient’s standing are not
settled. In this light, can recipients under a charitable trust file lawsuit? If so, what is the scope of their
standing? The two questions cannot be answered until new laws or judicial interpretations are issued for

clarification.

V  CONCLUSION

This chapter has analyzed the internal relationship between trust parties in the legal governance
framework for charitable trusts. This analysis raised two key observations. The first relates to the tension
between settlors and trustees in the legal governance framework. The settlor is granted extensive powers
by law while the trustee is burdened by law with onerous duties. This legislative approach allows settlors
not only to define the ways in which charitable trusts are administered but also to be proactive in supervising
the performance of trustees’ duties or responsibilities. This approach is consistent with the private law
norms in the legal structure of charitable trusts.

On the other hand, the legislative regime governing charitable trusts is also incomplete and vague in
various respects. This chapter has explored the areas where the legal governance is vague and the legal
uncertainties that arise from this vagueness. It showed that the vagueness of the law may pose two types of
risk to a trustee’s management of charitable trusts. First, settlors are empowered to intervene intensively in

the administration of charitable trust affairs. The vagueness of the law on the scope of settlors” powers and

% Harold Feld (n 87) 163.
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how they should be exercised can lead to disputes between settlors and trustees in respect of the
management of charitable trusts. Secondly, trustees are obliged to perform their duties in alignment with
the trust’s charitable purposes. However, the law does not elaborate the scope of trustees’ duties and how
settlors should interact with trustees. This ambiguity makes it difficult for trustees to assess whether their
management is compliant with the requirements of the law and regulatory measures. Furthermore, the lack
of clear criteria for assessing a trustee’s performance makes it easy for the public to criticize its management
of charitable trusts. The two types of risk together motivate settlors and trustees to take actions to clarify
their powers and duties and to define the ways in which they should interact. These private actions will be
discussed in more detail in Chapter 5.

The second observation raised by the analysis of this chapter relates to the role of beneficiaries in the
governance framework of charitable trusts. The charity law adopts the term ‘beneficiary’ but makes no
mention of what powers or rights a beneficiary may have in the governance setting. Academics and
practitioners proposed two arguments about the nature of charitable trust beneficiaries; the beneficiary
argument and the recipient argument. This chapter has examined the ways in which and the extent to which
beneficiaries may play a supervisory role under each argument. The beneficiary argument indicates that the
object with title of beneficiary is entitled to sue where trustees cause losses to trust assets due to violation
of their duties or improper handling of trust affairs. But this argument does not address the question of what
the scope of a beneficiary’s standing is. In comparison, the recipient argument suggests that recipients have
no standing to sue as they are not trust parties and thus have no right to interfere with a trustee’s management
of charitable trusts.

It appears that a recipient has no standing to sue in the charity law, but this does not entirely resolve
the question. Under the recipient argument, this chapter has examined the Civil Procedure Law and EPIL
and considered whether the reasoning of ‘direct interest’ in these two cases may be applied by analogy to
the position of recipients under a charitable trust. This examination showed that a recipient may be able to
sue if he can show harm to a direct interest. If recipients have already received notice from charity trustees,
it can be argued that their proprietary interest in the proper distribution of a certain part of charitable assets
has materialized. Therefore, recipients may be entitled to bring proceedings if the distribution of trust assets
does not comply with the notice.

On the other hand, under the direct interest analysis, it is still unclear whether recipients have standing
to sue where they have no substantial interest in the outcome of a trustee’s mismanagement. The experience
of EPIL showed that a wide range of policy and social factors will be considered when determining who
can file a lawsuit under EPIL, and damage to a direct interest is only one of the factors to be considered.
This chapter has examined the similarities and differences between charitable trusts and EPIL. It showed

that the experience of EPIL has certain guiding significance in the charitable trust setting but the extent to
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which this experience can be referenced is uncertain. Following from this analysis, this chapter concluded
that due to the lack of clear rules or principles, there exists considerable uncertainty as to whether recipients

can sue in respect of trustees’ mismanagement of charitable trusts.
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CHAPTER FOUR THE ADMINISTRATIVE REGULATION OF CHINESE

CHARITABLE TRUSTS

| INTRODUCTION

Chapter 2 engaged in an analysis of the public law-private law nature of Chinese charitable trusts and
argued that this hybrid nature permeates and informs the design of the governance framework for such
trusts. Chapter 3 analyzed legal provisions in relation to the relationship between trust parties and argued
that the vagueness of the law has created multifaceted uncertainty in the scope of settlors’ powers and how
they should be exercised, the scope of trustees’ duties, the relationship between settlors and trustees, and
the legal nature and role of beneficiaries under a charitable trust. Chapter 4 turns to analyze the practice of
regulatory oversight of charitable trusts. The key questions that are examined in this chapter include what
powers are granted to regulators and how they are exercised in practice. In Chinese law, it is unclear how
regulatory powers should be exercised over charitable trusts and what obligations regulators have when
performing their supervisory roles. Interviews with actors who have experience with charitable trusts
suggest that regulators in practice tend to take a proactive role in the creation and ongoing administration
of charitable trusts. In this chapter the author further explores how the vagueness in the law has motivated
regulators to adopt strategies to implement the law in a way that minimizes risks to themselves.

Meanwhile, regulators are government organs and required to follow directives of the central
government in China. Legislators introduced the charitable trust model to further and develop charitable
undertakings defined by the state. The social and policy environment in which charitable trusts are
established and operate is significant in determining how regulators engage with the law. This chapter
examines both the legislative framework and regulatory practice. It considers the degree to which regulators
are responsive to extra-legal concerns in the exercise of their powers. Three are examined in this chapter:
the regional development agenda, the tension between regulatory capacity and regulatory objectives, and
regulators’ perceptions of risk. This analysis finds that extra-legal concerns supplement, or even sometimes
prevail over, legal rules to guide the supervisory work of regulators.

Drawing on the interview data collected, this chapter analyzes the regulation of Chinese charitable
trusts by exploring three questions. Firstly, what are the statutory powers assigned to regulators? Secondly,
how have these powers been exercised by regulators? Thirdly, what are the measures undertaken by
regulators? Legislators were influenced by public welfare trusts when introducing the charitable trust model.
Therefore, comparisons with public welfare trusts will be conducted where appropriate in order to delineate

the unique characteristics of the regulatory framework for charitable trusts. Based on the examination of
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the above three questions, this chapter then discusses the administrative style of regulation of charitable
trusts. The strategies that regulators have adopted to guide the performance of their responsibilities are
examined. This examination serves to identify the factors that shape the regulatory framework and the way
in which these factors take effect under the administration and supervision of charitable trusts.

Il THE STRUCTURE OF THE REGULATORY FRAMEWORK

As already analyzed in Chapter 2, prior to the promulgation of the Chinese Charity Law in 2016, there
was another institution playing the same function as the charitable trust, namely the public welfare trust. In
contrast to charitable trusts, responsibilities for the regulation of public welfare trusts had been shared by
civil affairs departments, bureaus of public security, and a wide range of government organs or agencies at
provincial, municipal and county levels. This fragmented system for governance of the public welfare trust!
contributed to the rise of compliance costs on the part of trust parties and dissuaded people from establishing
public welfare trusts, and at the same time gave rise to the recommendation for the establishment of an
independent regulator for charitable trusts.?

This thinking materialized into reality with the enactment of article 6 of the Chinese Charity Law® and
article 6 of the Measures for Charitable Trusts.* Under these two articles, the Banking Regulatory Authority
(‘BRA’) and the Civil Affairs Department (‘CAD’) are empowered to regulate the creation and day-to-day
administration of charitable trusts. The law endows the two regulators with extensive powers, such as the
powers to assess charitable trusts and to revoke trustees’ registration licenses. These powers enable
regulators to intervene intensively in the creation and ongoing administration of charitable trusts. However,
similar to the vagueness of the law on the internal relationship between settlors and trustees, the law is also
vague on the role of regulators and the relationship between regulators and trust parties. The law does not
define clearly what these regulatory powers entail and how they should be exercised. Nor does the law
define clearly the liability of regulators for unlawful performance of their powers and responsibilities. This
vagueness creates scope for regulators to take into account extra-legal factors when determining how they

can engage with the law.

! See analysis in Section Il A of Chapter 2.

2 5% [Lyu Xin], (AAREEREEEIL: BEBEAHL AL EN) [From Public Welfare Trusts to
Charitable Trusts: Transnational Transplantation and Local Construction] (2019) 10 #<F} %K%k Social Science
Front 199, 203-4; &4 [Jin Jinping], (ZZB(SFCMIMIGI 218 — HIP<BB(EHCEEIME>)  [Regulation of
Charitable Trusts — Comment on <Administrative Measures for Charitable Trusts>] (2017) 16 # [E*t£:4H 4} China
Social Organization 23, 24-5.

8 (it N IHLAIE 2637%)  [Charity Law of the People’s Republic of China] (People’s Republic of China)
National People’s Congress, 16 March 2016.

4 (ZEESILE ML) [Administrative Measures for Charitable Trusts] (People’s Republic of China) China
Banking Regulatory Commission and Ministry of Civil Affairs, 10 July 2007.
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The section below discusses the structure of the regulatory framework for charitable trusts. This
discussion includes three parts. The first relates to the relationship between the two regulators both in law
and in practice. The second relates to the legal powers that these regulators can exercise in the creation and
ongoing administration of charitable trusts and how these regulatory powers are exercised in practice. The
third part relates to the educative measures that the two regulators have taken to encourage the development

of charitable trusts and to exercise their supervisory powers in China.
A The Relationship between CADs and BRAs
1 InLaw

Acrticle 6 of the Measures for Charitable Trusts stipulates that the CADs and BRAs are responsible for
regulating the creation and administration of charitable trusts. However, the law and explanatory
memoranda do not clearly define the relationship between the two regulators. A possible clue to their
relationship, however, may be drawn from article 48 of the Measures for Charitable Trusts — that is, the
CADs and BRAs ‘shall establish a regular regulatory cooperation mechanism to strengthen an interim and
ex post regulation, and effectively improve the effectiveness of regulatory operations’. The wording of
article 48 indicates that there is, or should be, a cooperative relationship between the two regulators, but the
key question article 48 leaves unanswered is what this cooperation mechanism looks like in law or practice.

Avrticles 47, 49 and 51 of the Measures for Charitable Trusts may provide insights into this cooperative
mechanism. Two observations are drawn here. Firstly, the law prescribes that there is a collaboration
between BRAs and CADs in supervising the administration of charitable trusts — the BRAS are ‘responsible
for the supervision of charitable trust businesses of trust companies and the custody of funds in charitable
trust accounts by commercial banks’;®> the CADs ‘at and above the county level are responsible for the
recording of charitable trusts and their related supervision and administration’.® A good illustration of this
cooperation mechanism is the exercise of the power to revoke registration licenses. The current law says
that where trustees commit violations in administering trust affairs, depending on the identity and nature of
the trustee in question, the BRAs are empowered to revoke the registration licenses of trust companies,’ and
the CADs are empowered to revoke the registration licenses of charitable organizations.®

The second observation relates to the considerable overlap between the CADs and BRAs in the exercise

of statutory powers. In law, both the CADs and BRAs are empowered to inspect trustees’ performance of

® lbid art 47.

5 Ibid.

T (EHAFEFIMNE) [Measures for Administration of Trust Companies] (People’s Republic of China) China
Banking Regulatory Commission, 23 January 2007, art 59.

8 (rhtE NRILFI[E 2638 7L)  [Charity Law of the People’s Republic of China] (People’s Republic of China)
National People’s Congress, 16 March 2016, (n 3) art 98.
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their duties;® to entrust third-party agencies to assess the management of charitable trusts;'° and to conduct
supervisory conversations (jianguan tanhua ;% 1%1%) with the principal persons in charge of charitable
trusts.™* However, the law is silent on how the two regulators should cooperate with each other in exercising
these overlapping powers. Would they communicate and reach consensus before issuing regulatory
decisions? Would they exercise powers separately without any communication? These questions are
unclear at present and need to be clarified in future judicial interpretation or legislation.

2 In Practice

What the law says is not necessarily consistent with the actual practice, for ‘all jurisdictions have some
gap between aspirational rules and their practical enforcement’.'? The relationship between the two
regulators is illustrative of this point. The law stipulates that CADs should cooperate with BRASs in the
regulation of charitable trusts.® Based on this understanding, the next question to ask is: how does this
cooperation mechanism operate in practice? Answering this question is helpful to re-examine the legislative
arrangements for the assignment of powers to the two regulators. Examination of interview data suggests
two findings on this question. Firstly, there exist no streamlined means of data exchange between the two
regulators. Without clear data-sharing processes between the CADs and BRASs, it is highly likely that the
current regulatory framework will impose ‘reporting red tape’'* on recorded charitable trusts. Among the
actors interviewed, three trustee managers® expressed that they had been asked to submit similar or
duplicate report documents to different regulators.

Secondly, it is questionable whether the BRAs are appropriates regulator for charitable trusts. As
opposed to the flourishing development of charitable trusts at common law,® nearly 95 percent of the trusts
created in China are commercial trusts. The Chinese Trust Law and its subordinated legal instruments are
all centered on the regulation of commercial businesses operated by trust companies. Regulatory practice

over the last two decades has enabled the BRAS to gain extensive experience in supervising commercial

O (ZE(SILEHIME) [Administrative Measures for Charitable Trusts] (People’s Republic of China) China
Banking Regulatory Commission and Ministry of Civil Affairs, 10 July 2017, (n 4) art 49.

10 1bid art 50.

1 1hid art 51.

12 Tarunabh Khaitan, A Theory of Discrimination Law (Oxford University Press, 2015) 13.

B (#ESHEF ML) [Administrative Measures for Charitable Trusts] (People’s Republic of China) China
Banking Regulatory Commission and Ministry of Civil Affairs, 10 July 2017, (n 4) art 48.

14 Australian Charities and Not-for-profits Commission, Strengthening for Purpose: Australian Charities and Not-
for-Profits Commission Legislative Review (2018) 106.

15 See interviews with T1, T5 and T7.

16 Kathryn Chan, The Public-Private Nature of Charity Law (Hart Publishing, 2016) 22; Alison Dunn, ‘As Cold
as Charity: Poverty, Equity and the Charitable Trust’ (2000) 20 Legal Studies 222, 223; Allan D Vestal, ‘Critical
Evaluation of the Charitable Trust as a Giving Device’ (1957) 1957(3) Washington University Law Review 195, 195—
6; John H Langbein, ‘The Secret Life of the Trust: The Trust as an Instrument of Commerce’ (1997) 107 Yale Law
Journal 165, 188.
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trust businesses. These commercial trust businesses focus on providing private benefits to individuals (e.g.
settlors and trust companies), whose objectives are fundamentally different from those of charitable trust
businesses. A series of notices (tongzhi %) or opinions (yijian & L) have been issued by the BRAS to
assist trust companies in controlling or preventing risks (e.g. liquidity risk, credit risk or market risk) arising
from the operation of commercial trust businesses.'” However, to what extent are the BRAs capable of
supervising the administration of charitable trusts? There is no answer to this question yet.

Regulatory practice shows that currently the CADs play a dominant role in the supervision of charitable
trusts when compared to the BRAs.*® The CADs face greater policy pressure in the regulation of charitable
trusts.’® Although the law does not elaborate on how the two regulators should cooperate with each other
in the exercise of their powers, the CADs have tended to take measures to specify what the law says about
their roles and how their powers can be exercised in practice. The CADs are willing to issue letters or notices
to inspect whether charitable trusts are administered in alignment with the state’s public welfare policy.?
In contrast, the BRAs have not played a proactive role in supervising the trustee’s performance of its roles.
Different from the CADs, the BRAs do not suffer under intense policy and administrative pressures in the
regulation of charitable trusts. The regulation of charitable trusts is outside the focus of the BRAS’
supervisory work. Thus, the BRAs do not have strong incentives to specify what procedures they should
follow to exercise their powers and how they should interact with charity trustees in the day-to-day
management of charitable trusts. Where risks in relation to the administration of charitable trusts arise, the
BRAs may consult relevant CADs to determine what measures should be taken and what administrative

punishments (if any) could be imposed on trustees.?
B The Content and Scope of Regulatory Powers

With the existence of numerous policies on intensive supervision over charitable activities,?? the CADs

and BRAs, as specialized regulators of Chinese charitable trusts, are endowed by law with wide regulatory

Vo ERE SN TR TP RSN F XS IS TAERE L) [Opinions of the General Office of
the China Banking Regulatory Commission on Further Strengthening the Work of Supervising the Risks of Trust
Companies] China Banking Regulatory Commission, 18 March 2016, s 2; {H [E 44T Wb Wi B B2 A S A T o6
TEIAF B E IS IR I8 %1)  [Notice of the General Office of the China Banking Regulatory
Commission on Risk Reminders for the Real Estate Trust Business of Trust Companies] (People’s Republic of China)
General Office of the China Banking Regulatory Commission, 12 November 2010; {/H [E4R ¥ 2 7008 7 % Tk —
A B R (5 B 7 XU I8 ST/E i@ &n)  [Notice by the General Office of the China Insurance Regulatory
Commission of Further Clarifying the Risk Supervision Responsibilities of Trust Companies] China Banking
Regulatory Commission, 25 June 2013.

18 See interviews with R1, R2 and R3.

19 See analysis in Section I11 B of this Chapter.

20 See interviews with R1, R2, L1 and L2.

21 See interviews with L1, L2, L3, L5, L9, T5 and A6.

2 ([H 5 pi e Tk E g R ERTE S & W) [Guiding Opinions of the State Council on Promoting
Healthy Development of Charitable Causes] (People’s Republic of China) State Council, 24 November 2014, ch 4;
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and supervisory powers to approve establishment and supervise the ongoing administration of charitable
trusts. In the creation phase, the CADs are empowered to determine whether a charitable trust can be
recorded or not. Where a charitable trust is legally established, the two regulators have the powers to ask
trustees to submit annual reports, to revoke the registration licenses of trustees, to assess the operation of
charitable trusts, and to conduct supervisory conversations. This legislative arrangement allows regulators
to maintain a high degree of control over the creation and ongoing administration of charitable trusts. This
section discusses the content and scope of these regulatory powers and the way in which the two regulators

exercise these powers in practice.
1 Inthe Creation of Charitable Trusts

Pursuant to article 15 of the Measures for Charitable Trusts, the CADs at or above the county level
have the power to determine whether a charitable trust can be recorded (bei’an % 2€) or not. Before the
enactment of the Chinese Charity Law, a public welfare trust came into existence only where the settlors
or trustees obtained approval from public welfare administration authorities.?® This approval requirement
endowed relevant authorities with a high level of discretion to reject applications where, according to their
judgement, the purpose of a trust was considered inconsistent with the public welfare purposes prescribed
by law. Secondly, the Chinese Trust Law provides no criteria for the identification of relevant
administration authorities for establishment of public welfare trusts. Responsibilities for the registration of
public welfare trusts may be shared by civil affairs departments, bureaus of public security, and a wide
range of government organs or agencies, depending on the nature of the trust purpose, the identity of
relevant trust parties, and the activities that the trust intends to carry out.?* The parties to public welfare
trusts thus need to consult various possible government organs to determine to whom a registration
application can be submitted. Due to these two reasons, no more than twenty public welfare trusts have
been successfully established over the last two decades. In view of the experience of public welfare trusts,
the charity law stipulates that the CADs and BRAs are specialized regulators and puts into effect recording

(bei’an # %) as the measure for the creation of charitable trusts.?®

CIRBUA R T STV S2 <[ 55 e 5% T e 1t 2638 b (i Jfe A JE 145 - = IL> I8 A1) - [Notice of the Ministry of
Civil Affairs on Implementing the ‘Guiding Opinions of the State Council on Promoting the Healthy Development of
Charitable Causes’] (People’s Republic of China) Ministry of Civil Affairs of People’s Republic of China, 15
December 2014, ch 2-3; (HEZEEF KB FHNE (2011—20154) ) [Guidelines for the Development of
China’s Charitable Causes (2011-2015)] (People’s Republic of China) Ministry of Civil Affairs, 15 July 2011, ch 3.

B (it N RALFIE(SHE1E)  [Trust Law of the People’s Republic of China] (People’s Republic of China)
National People’s Congress, 28 April 2001, art 62.

24 See also analysis in Section 11 of Chapter 3.

%5 (ZEEASLEFIMNE) [Administrative Measures for Charitable Trusts] (People’s Republic of China) China
Banking Regulatory Commission and Ministry of Civil Affairs, 10 July 2017, (n 4) ch 3; ("4 A\ R ILATE 2635752
[Charity Law of the People’s Republic of China] (People’s Republic of China) National People’s Congress, 16 March
2016, (n 3) art 45.

87



The law makes no mention of the legal nature of recording or the distinction between recording and
registration (dengji % 1ic). Interviewees have different views on these two issues. Seven interviewees®®
reported that the examination conducted by regulators over the creation of a charitable trust should be
formal rather than substantial. However, the majority of the interviewees?” held that the examination in
practice is substantial as opposed to formal. There have been cases in which applications for recording were
declined by the CADs in Beijing and Shanghai, although the documents submitted fully met the
requirements specified by law and so were entitled to be recorded. Four of the nine lawyers with charitable
trust experience stressed that the CADs in Beijing, Shanghai, Shenzhen, and Guangzhou have in practice a
high degree of discretion in the recording of charitable trusts. For example, three lawyers? said that in
Beijing the regulatory officials have refused to record open-ended charitable trusts (the term ‘open-ended’
means the trust properties can be increased and the criteria for selecting beneficiaries can be changed during
the ongoing operation of a charitable trust), and more importantly, there has been no legal recourse against
the refusal of such applications. In contrast, the CADs in Guangzhou and Shanghai are more positive in the
recording of open-ended charitable trusts, for the recording information in the platform Charity in China
shows that three open-ended charitable trusts have been successfully recorded in these two cities.

The three regulatory officials interviewed held that recording for charitable trusts was in fact a
substantive, not formal, examination.?® The interviewees give two reasons for this. Firstly, since the law
does not define clearly the legal nature of recording and what the relationship between recording and
registration is, regulators in practice have the discretion to determine what type of examination is conducted.
Secondly, charitable trusts are still in their infancy, and therefore regulators wish to exercise substantive
examination of the trust documents to determine whether there exist risks®® in relation to the creation of
charitable trusts. Pre-communication practice in Shanghai, Beijing, and Guangzhou is evidence of this
thinking. Before submitting documents to the CADs for recording, trustees often talk to relevant officials
first on certain issues, including the nature and scope of the charitable purpose, the criteria for selecting
beneficiaries, the scale and type of trust assets, and the identity of each trust party. In this process, the
regulatory officials concerned often advise trust parties on what terms of the trust documents are ambiguous
and how they should be modified.®! From the trustee’s perspective, submitting recording applications is
futile and a waste of both parties’ time, unless the terms of the trust documents already meet all of the

regulators’ requirements.*

26 See interviews with L8, L9, Al, A2, A3, A6 and A7.

27 See interviews with R1, R2, R3, T1, T2, T3, T6, T7, L1, L2 and L5.
28 See interviews with L1, L2 and L3.

2 See interviews with R1, R2 and R3.

30 See analysis in Section 111 of this Chapter.

31 See analysis in Section 111 of Chapter 5.

82 See interviews with L1, L2, L5, L8, T1, T3, T5, T6 and T7.
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2 In the Ongoing Administration of Charitable Trusts

In the ongoing administration of charitable trusts, both the CADs and BRAs are empowered to assess
the operation of charitable trusts, to conduct supervisory conversations, and to require information
disclosure. The law grants these two regulators wide supervisory powers but does not define clearly what
these powers entail and how they should be exercised.

(a) Power to Assess Charitable Trusts

The law stipulates that the CADs and BRAs can entrust third-party agencies® to assess (pinggu i)
whether charitable trust affairs are managed in alignment with regulatory measures, and whether charitable
trust assets are used in compliance with the charitable purposes.®* Assessment is not unique to charitable
trusts. The Ministry of Civil Affairs of the People’s Republic of China issued the Administrative Measures
for the Assessment of Social Organizations (hereinafter the ‘Measures for Assessment”)® on 20 December
2010, with the objective of regulating the assessment of social associations, foundations and private non-
enterprise entities registered at the CADs of the people’s governments at all levels.®® In response to this
national law, subnational CADs have issued local guides and administrative measures concerning the
assessment of social organizations in their own jurisdictions.®” Pursuant to articles 9 and 10 of the Measures
for Assessment, assessment committees for social organizations have been set up by CADs at each level,
which are responsible for developing assessment plans, forming assessment expert teams, organizing

assessments, and announcing assessment results.

33 The agencies here mainly refer to accounting firms and legal firms. See interviews with R2, A1, A2 and A6.

3 (ZEEASHLEFIME) [Administrative Measures for Charitable Trusts] (People’s Republic of China) China
Banking Regulatory Commission and Ministry of Civil Affairs, 10 July 2017, (n 4) art 50.

B (MHSHAVPRLEFEIME) [Administrative Measures for the Assessment of Social Organizations] (People’s
Republic of China) Ministry of Civil Affairs, 20 December 2010.

% |bid arts 1-3.

3 See (RIEEMHSHLVHAEE ML) [Administrative Measures for the Assessment and Management of
Social Organizations in Tianjin] (People’s Republic of China) Tianjin Civil Affairs Bureau, 28 May 2012; {37
Mo WA S IME GR4T) ) [Administrative Measures for the Assessment and Management of Social
Organizations in Shenzhen (Trial)] (People’s Republic of China) Shenzhen Civil Affairs Bureau, 21 September 2011;

(T A2 H A VPAE & F/r5)  [Administrative Measures for the Assessment and Management of Social
Organizations in Guangzhou] (People’s Republic of China) Guangzhou Civil Affairs Bureau, 2 December 2013; (%
PHTT 4T A 2 L HPEAS S2 i 70%)  [Implementation Measures for the Assessment of Social Organizations in
Chaozhou] (People’s Republic of China) Chaozhou Civil Affairs Bureau, 8 July 2011; {17 REUR % T 424
ZAPEAL B BRI SZ i /09:)  [Implementation Measures of Huizhou Civil Affairs Bureau on the Assessment and
Management of Social Organizations] (People’s Republic of China) Huizhou Civil Affairs Bureau, 12 October 2011;

(BN HSVEAEE B IpE)  [Measures for the Assessment and Management of Social Organizations in
Wuxi] (People’s Republic of China) Wuxi Civil Affairs Bureau, 28 April 2013.

B (HSHAELEFEIME) [Administrative Measures for the Assessment of Social Organizations] (People’s
Republic of China) Ministry of Civil Affairs, 20 December 2010, (n 35) art 11.
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Two questions arise when looking at the assessment of charitable trusts. What is the working system
or mechanism for assessing charitable trusts? What is the identity of the third-party assessment agency?
These two questions are not answerable at present, for no government documents or laws have been issued
for reference. Over the last three years, the CADs at both central and local levels have carried out numerous
collaborative research projects around the assessment of charitable trusts with independent research
institutes or Chinese universities. The main topics of these research projects include: the specification of
assessment indices for charitable trusts,® the criteria for appointing assessment agencies, the powers of
these agencies, and the way they receive remuneration.*® Before these issues are clarified, the CADs in
Beijing, Shanghai, Guangzhou and Hangzhou are disinclined to conduct assessment work over the
operation of charitable trusts,* as evidenced by the complete absence of assessment work conducted in any

of the four cities since the enactment of the Chinese Charity Law in 2016.
(b) Power to Conduct Supervisory Conversations

Where trustees are suspected of violating the law, the two regulators can initiate supervisory
conversations separately with the persons in charge of trustee companies, compelling them to explain the
management decisions they have made.*? This also includes the power to conduct on-site inspections of the
trustees’ domiciles and the places where charitable trust affairs are carried out,** and to inspect and duplicate
materials relevant to the administration of charitable trusts.** In practice, there are two situations that may
motivate regulators to conduct supervisory conversations: one, regulators receive complaints or accusations

in relation to charity trustees’ maladministration from public report complaint hotlines; or two, regulators

% Based on extensive solicitation of public opinions, the Ministry of Civil Affairs has formulated assessment
indicators for national industry associations, foundations, and private non-enterprise entities in 2011. See { FRIEEB
KT ENR &4 S ULV TR AR IGIE 5N)  [Notice of the Ministry of Civil Affairs on Printing and Distributing the
Assessment Indicators of Various Social Organizations] (People’s Republic of China) Ministry of Civil Affairs, 23
August 2011.

40 See interviews with L1, L2, L8, L9, T1 and A8.

41 See interviews with R1, R2, R3, Al, A4, A7 and A8.

2 (fFIAFEH ML) [Measures for Administration of Trust Companies] (People’s Republic of China)
China Banking Regulatory Commission, 23 January 2007, (n 7) art 53; (ZZ¥ (54L& ¥ /5%) [Administrative
Measures for Charitable Trusts] (People’s Republic of China) China Banking Regulatory Commission and Ministry
of Civil Affairs, 10 July 2017, (n 4) art 51.

8 (i NRILFE L) [Charity Law of the People’s Republic of China] (People’s Republic of China)
National People’s Congress, 16 March 2016, (n 3) art 93; ({SFEA & Jp%) [Measures for Administration of
Trust Companies] (People’s Republic of China) China Banking Regulatory Commission, 23 January 2007, (n 7) art
47. In the area of labor law enforcement, the effectiveness of on-site inspection measures remains to be seen. See Sean
Cooney, ‘Making Chinese Labor Law Work: The Prospects for Regulatory Innovation in the People’s Republic of
China’ (2007) 30 Fordham International Law Journal 1050, 1066. When regulators conduct on-site inspections,
because of the short inspection time and the small number of supervisors involved in on-site inspections, it is difficult
to judge the authenticity of the documents submitted by trustees. See interviews with L1, L2 and T5.

M (e NRILFIE26375) [Charity Law of the People’s Republic of China] (People’s Republic of China)
National People’s Congress, 16 March 2016, (n 3) art 93.
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themselves identify non-compliance risks when carrying out on-site inspections. The interview data*
suggest that the supervisory conversation is, in essence, a type of administrative investigation (xingzheng
diaocha 17EUH#) carried out by government organs. It is part of the ongoing administrative decision-
making process. The supervisory conversation includes both educative and disciplinary elements. It is
educative in the sense that regulators seek to advise trustees on how their minor violations of law can be
rectified and what steps can be taken to comply with the requirement of regulatory measures through
supervisory conversation.*® On the other hand, it is disciplinary in the sense that regulators have wide
discretion in the process of conducting supervisory conversations and thus may issue administrative
punishments to trustees where their management of charitable trusts severely contravenes the laws or
regulations. In this scenario, the conduct of supervisory conversation will lead to change or elimination of
rights or obligations on the actor being interviewed.*’

Supervisory conversations have been extensively used by environmental regulators and food safety
regulators over the past ten years. Where private parties engage in minor infringements of the law, the
regulators concerned will employ means such as conversations, guidance, and warnings to advise private
parties to rectify in time, so as to prevent serious legal liabilities from emerging as a result of the
perpetuation of these illegal acts.*® However, there exist several problems alongside the broad application
of supervisory conversations. Much of the criticism from academics focuses on the ambiguity of the legal
nature of these supervisory conversations, the ambiguity of their scope of application, and the ambiguity of
procedures for conducting them.*® Because of these ambiguities, regulators have a high degree of discretion
in exercising their power to conduct supervisory conversations. Also because of this broad discretion,

regulators have great incentives to carry out supervisory conversations when investigating violations.>°

4 See interviews with R2, A1, A3, A6, A7, A8, T1, L1 and L8.

4 Fom . [Meng Qianglong], (ATEXZIiRIEIRILAEFL) [Study on Legalization of Administrative Interviews]
(2015) 6 4TEUESWF 5T Administrative Law Review 99, 105-6; FJ% [Wang Hu], XU -2 b AT B9 1 -
R, B 553%) [The System of Administrative Interviews in Risk Society: Response, Reflection, and
Improvement] (2018) 1 £ R HF 5T Study of Law and Business 22, 26; X3k [Deng He], & #i#X [Lu Yingran] and )
A2 [Sun Lingjiao], (FRIEATIELL)WR 1) SL B 5% S il fE 563 ) [The Practice and Perfection of Environmental
Administrative Interview System] (2018) 4 K K%252 4k (#h2xFHik) Journal of Chongging University (Social
Sciences) 156, 158-9.

4738171 [Zhu Xinli] and 2577 [Li Qin], (ATEZIRIThRE e AL 544 [The Functional Orientation
and Institutional Design of Administrative Interviews] (2018) 4 [ 5 ATB(2~F% 2~k Journal of Chinese Academy of
Governance 91, 93-4; & 5% % [Meng Qianglong] (n 46) 105.

8 See interviews with A3, A7, L1 and L2.

3 41 [Zhu Xinli] and 2577 [Li Qin] (n 47) 92; F4] [Wang Li], (FREFRRAT BRI LR 1 EE R AT )
[Analysis of Chinese Interview System of Administrative Enforcement in Environmental Protection] (2014) 5 7/ 55§
K2R (FE2BL24RR) Journal of Henan University (Social Sciences) 62, 64-6; XK [Deng He], &-Bi%k [Lu
Yingran] and $) £ [Sun Lingjiao] (n 46) 160—2; F & [Wang Hu] (n 46) 26-7.

%0 See interviews with L2, Al and A4.
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As the Chinese Charity Law was enacted only in 2016, the CADs and BRAs in Beijing, Shanghai and
Guangzhou to date have not yet conducted any supervisory conversations with charity trustees. *
Nevertheless, it is foreseeable that supervisory conversations for charitable trusts that will one day be
conducted will face the same ambiguities as those mentioned above. So far, the Beijing Civil Affairs Bureau
has promulgated the Measures of Administrative Interviews for Social Organizations in Beijing®? on 25
October 2015. At the central government level, the Provisions on the Interview Works in the Administrative
Law Enforcement by Social Organization Registration and Administration Organs (for Trial
Implementation)®® has been issued by the Ministry of Civil Affairs on 16 March 2016. These two
government documents stipulate the procedure for conducting supervisory conversations with persons in
charge of social organizations.> These two documents may provide insights into the conducting of
supervisory conversations in the area of charitable trusts. In the eyes of the parties to charitable trusts,
clarification of the procedure and content of supervisory conversations by those who regulate charitable
trusts is of great practical significance. It matters not only for assessing the potential liabilities of the persons
in charge of charitable trusts, but also for the availability of remedial relief in response to administrative

punishments that may arise from the carrying out of supervisory conversations.
(c) Power to Require Information Disclosure

The CADs and BRAs are empowered to require charity trustees to disclose relevant information to the
public. Regulatory practice over the past three years shows that the two regulators wish to exercise this
power strictly. %® There are two reasons for this. Firstly, the misuse of charity funds over the past two
decades has led to a significant reduction in public trust in the charity sector.% To increase public trust and
confidence in how charitable trusts are created and operated, regulators wish to keep a close eye on the
ongoing administration of charitable trusts. Information disclosure is a good way for them to learn about
the management of charitable trust affairs. Secondly, since the promulgation of the Chinese Charity Law

three years ago, governments at all levels have continued to increase their policy support for the

%1 See interviews with R1, R2, A1, A3, A4 and A7.

2 (Jb A S H AT /7)) [Measures of Administrative Interviews for Social Organizations in
Beijing] (People’s Republic of China) Beijing Civil Affairs Bureau, 25 October 2015.

8 (S H LTS BN AT BHE LR TAERUE (i4T7) ) [Provisions on the Interview Works in the
Administrative Law Enforcement by Social Organization Registration and Administration Organs — for Trail
Implementation) Ministry of Civil Affairs, 16 March 2016.

(bR TS A AT % IE)  [Measures of Administrative Interviews for Social Organizations in
Beijing] (People’s Republic of China) Beijing Civil Affairs Bureau, 25 October 2015, (n 52) arts 2-18; (&4
BB ATEEEL R TAEE GR4T) ) [Provisions on the Interview Works in the Administrative Law
Enforcement by Social Organization Registration and Administration Organs — for Trail Implementation] (People’s
Republic of China) Ministry of Civil Affairs, 16 March 2016, (n 53) arts 2-15.

% See interviews with R1, R2, L1, T1 and T5.

% See analysis in Section Il B of Chapter 2.
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development of charitable trusts. To ensure that these policy privileges are not abused by trust parties, the
CADs wish to issue letters or notices to inspect whether the information required by law has been disclosed
in a timely and adequate manner.

Article 56 of the Measures for Charitable Trusts stipulates that trustees are obliged to disclose four
types of information: (a) details of the establishment of charitable trusts; (b) reports on asset conditions and
the handling of trust affairs; (c) reasons for the change and termination of charitable trusts; and (d) other
information required to be disclosed by the CADs that process the recording of charitable trusts. Failure to
make public the handling of charitable trust affairs and the financial conditions of charitable trust assets
may raise legal liabilities on the part of the trustees.®’ Interviews with trust lawyers®® and trustee managers®®
suggest that the fourth type of information mainly relates to the assessment and administrative punishment
of a particular charitable trust. The officials® serving in CADs interviewed held that disclosure of
disciplinary action is essential to maintaining public trust and confidence, for the general public needs to
be assured that CADs and BRAs are effective regulators doing their jobs well. On the other hand, given that
a charitable trust’s reputation is critical to its ability to carry out its work, the three officials also stated that
considerable caution was required in terms of issuing any punishments with respect to potential or actual
offences.

The law stipulates that charity trustees should disclose the above four types of information to the public,
but it does not define clearly what each type of information entails. The vagueness of the law creates a
number of ambiguities that impede the proper operation of this information disclosure system in China. For
example, should the level of transparency required of a charitable trust be differentiated by the scale and
the type of its assets, or by the nature of its charitable purpose? To what extent should the information
regarding trust asset conditions be disclosed? At a macro level, some of the unanswered questions include,
for example, what factors should be taken into account when determining the extent and scope of
information disclosure? How should the tension between private parties’ right to privacy and the public’s
interest in the disclosure of information regarding charity activities be dealt with? In what way could the
public’s trust and confidence be protected, maintained and enhanced in the carrying out of charitable trust
purposes? In the absence of clarification, it is difficult to determine whether there is sufficient transparency

to inform regulators and the public broadly that trust assets are being used for appropriate purposes.

5" The legal liabilities include warning, make corrections by the prescribed deadline, or a fine of not less than RMB
20,000 yuan but not more than RMB 200,000 yuan. See {4 A\ [GHLAIE 2637%)  [Charity Law of the People’s
Republic of China] (People’s Republic of China) National People’s Congress, 16 March 2016, (n 3) art 105; (2&3
EFLE H /77%) [Administrative Measures for Charitable Trusts] (People’s Republic of China) China Banking
Regulatory Commission and Ministry of Civil Affairs, 10 July 2017, (n 4) art 59.

%8 See interviews with L1 and L2.

%9 See interviews with T1 and T5.

60 See interviews with R1, R2 and R3.

93



C The Regulatory Approach of Public Education

In the past four years, the CADs and BRAs have undertaken numerous educative and consultative
measures to promote public awareness about charitable trusts. Regulators seek to use these measures to
educate private actors and encourage them to use charitable trusts to promote the public welfare goals
defined by the state. Pursuant to the Guiding Opinions of the State Council on Promoting Healthy
Development of Charitable Causes (hereinafter ‘Opinions on Development of Charitable Causes’),
regulators are given the clear administrative task to educate and support charity participants on what the
best practices are in the carrying out of charitable activities.®* Similarly, at local levels, according to the
Key Work Points of Civil Affairs Bureaus, the CADs in several areas® are required to organize training or
educational programs in relation to the recording of charitable trusts, the management of charitable trust
affairs, and the disposition of charitable assets. Consistent with such policy rhetoric, the CADs have taken
a wide range of educative and consultative programs to help the public understand what charitable trusts
are and how they can be used to further the development of charitable undertakings in China.

More specifically, the CAD at the central-government level has initiated various research projects and
training programs around charitable trusts, some of which are conducted in cooperation with local trust
associations and academic institutions. At the same time, local-level CADs in the last three years have held
a great number of forums and conferences for leading trustees, including trust companies and charitable
organizations, to share best practices around the administration of trust affairs. Regulatory agencies at the
forefront of the charitable trust sector have increasingly focused on creating partnerships with private
charitable actors when framing or setting up their regulatory goals. For example, Notice of the Shanghai
Bureau of Civil Affairs on the Implementation of the Chinese Charity Law and Implementation Plan for
Promoting the Development of Charitable Causes in Haidian District of Beijing stress that ‘the public plays
a positive role in the implementation of charity-related policies’.®® The strategy around charitable trusts in

Zhejiang and Jiangsu envisions a collaborative mechanism in which the government enacts charity-

61 ([ 5P o Tk g e R BRI S E W)  [Guiding Opinions of the State Council on Promoting
Healthy Development of Charitable Causes] (People’s Republic of China) State Council, 24 November 2014, (n 22)
chs 4-5.

62 See, eg, (2019 4F LiF RSB TAE % %) [Key Work Points of Shanghai Civil Affairs Bureau in 2019] (People’s
Republic of China) Shanghai Civil Affairs Bureau, 22 January 2019, s 1; (B EBLRSE 2017 AR B 45 A
2018 F LAFE A) [Work Summary of Hangzhou Civil Affair System in 2017 and Key Work Points in 2018]
(People’s Republic of China) Hangzhou Civil Affairs Bureau, 13 February 2018, s 2.

63 (g RIEUR T B TA st<rp e N RILFA [ 2635 32:> 1138 %1)  [Notice of the Shanghai Bureau of Civil
Affairs on the Implementation of the Charity Law of the People’s Republic of China] (People’s Republic of China)
Shanghai Bureau of Civil Affairs, 26 August 2016, pt 1; (Jb5{THEE X X Tk 2838 Fll ok B I SL it 7 %)
[Implementation Plan for Promoting the Development of Charitable Causes in Haidian District of Beijing] (People’s
Republic of China) Haidian District Government of Beijing, 14 March 2017, s 7.
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promoting policies and the public oversees how these policies are implemented in practice.®* In addition,
the CADs in eastern coastal areas, like Guangzhou and Zhejiang, have issued charity progress reports for
their jurisdictions or awarded and praised leaders with outstanding charitable trust performance.% In such
a favorable environment, an increasing number of actors outside the CADs and BRAs are seeking to improve
the understanding and administration of charitable trusts. Such efforts include establishing free-standing
research and training institutes, advisory services associated with Chinese universities,® and sometimes
individual legal and accountancy firms. One illustrative instance is the research cooperation between the
CAD and the Public Welfare Institute of Beijing Normal University (hereinafter the ‘PWI’). In this
collaborative program, the PWI has devoted a large number of research resources to designing and
constructing key performance indicators for measuring the operation of charitable trusts. Overall, the
collaborative and research-based approach taken on by CADs reflects the latest changes in the regulatory
environment of the charitable trust sector.

The wide application of educative measures shows that charity sector regulators have transitioned from
control to cooperation in terms of regulatory philosophy. Yet, drawing on experiences from environment
and labour law enforcement, such a transition raises an important concern: is it too easy for trust parties to
negotiate compliance with regulators? The six interviewees®” who answered this question expressed a

common experience: unlike environment and labour law regulation,®® the regulators for charitable trusts are

4 (VLA S lifi<b A N ROILFN[E 26 389%>70%:)  [Measures for the Implementation of the Chinese Charity
Law in Zhejiang Province] (People’s Republic of China) Standing Committee of Zhejiang Provincial People’s
Congress, 30 November 2018, arts 5-6, 35; (VL34 2 (S FER/ R EHE AT 7MZED)  [Interim Measures for the
Administration of Recording of Charitable Trusts in Jiangsu Province] (People’s Republic of China) Jiangsu
Provincial Civil Affairs Department and Jiangsu Office of the China Banking Regulatory Commission, 23 October
2017, arts 51, 57-8.

% Individuals and enterprises that have made outstanding contributions to the development of charity in China are
entitled to participate in the selection of China Charity Awards (zhonghua cishan jiang H4£ 2835 3%). See (“H1E2Z&
PR R T IME)  [Method for the Selection and Commendation of ‘China Charity Award’] (People’s Republic
of China) Ministry of Civil Affairs, 3 June 2014, art 2; (REBGHFR T RGE T Jmerh 288 RS H IR E)
[Decision of the Ministry of Civil Affairs on Commending the Winners of the 10th China Charity Award] (People’s
Republic of China) Ministry of Civil Affairs, 10 September 2018. At local level, the CADs in Jiangsu and Zhejiang
Provinces have also set up the Jiangsu Charity Award and Zhejiang Charity Award respectively. See (2019 7L 75
BRBULAEES) [Key Points of Civil Affairs Work in Jiangsu Province in 2019] (People’s Republic of China)
Jiangsu Civil Affairs Department, 19 February 2019, s 8; (¥ yL 4 Szjifi < & N R I A1 E 28 374> /015D
[Measures for the Implementation of the Chinese Charity Law in Zhejiang Province] (People’s Republic of China)
Standing Committee of Zhejiang Provincial People’s Congress, 30 November 2018, (n 64) art 25.

% For example, Peking University, Shanghai Jiao Tong University, Beijing Normal University, and Zhejiang
University of Technology have respectively established public welfare research centers.

57 See interviews with R1, R2, T1, T5, T6 and T7.

8 For scholar writings that discuss the enforcement gap in environment and labor law regulation, see, eg, Carlos
Wing-Hung Lo et al, ‘Explaining the Enforcement Gap in China: Local Government Support and Internal Agency
Obstacles as Predictors of Enforcement Actions in Guangzhou’ (2012) 111 Journal of Environmental Management
227, 234-5; Virginia E Harper Ho, ‘From Contracts to Compliance: An Early Look at Implementation under China’s
New Labor Legislation’ (2009) 23 Columbia Journal of Asian Law 35, 101-2; Benjamin van Rooij, Rachel E Stern
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powerful and are unlikely to be easily influenced by trustees in practice. This conclusion was founded on
the consideration of two factors. Firstly, the CADs and BRAs are conferred with broad powers in law.®® This
allows them to play a proactive role in addressing non-compliance issues. Secondly, as explained in Chapter
1, regulators over the last two decades have seen a large number of scandals involving misuse of charity
funds. Therefore, it is not difficult for regulators to identify risks that may arise out of the administration of
charitable trusts. Moreover, regulatory officials themselves are fully aware that any regulatory failure or
scandal would result in irrevocable reputational damage and serious administrative punishments for them.
In this light, regulators have greater incentives to exercise their powers strictly in dealing with violations of
the law and also tend to disclose their disciplinary decisions so as to show the public that they are

performing their jobs properly.

II1l  REGULATORY STYLE IN PRACTICE

Section Il has examined the regulatory framework for charitable trusts. This examination shows that
the CADs and BRAs are endowed by law with extensive powers and broad discretion as to how to exercise
them. These powers enable regulators to interfere intensively in the creation and day-to-day management
of charitable trusts. However, the law is vague and does not define clearly how these powers should be
exercised. This vagueness motivates regulators to take strategies to protect their interests from being
adversely affected in the implementation of the law. Meanwhile, in view of the Chinese administrative
system, regulators have long been subject to policy and administrative pressures and thus tend to be
responsive to extra-legal concerns when discharging their supervisory roles. These concerns are influential
and affect the decision-making of regulatory officials considerably. This section analyzes these strategies

and extra-legal factors to show how the CADs and BRAs perform their responsibilities in practice.
A The Existence of Administrative Considerations

The analysis in section Il has already shown that regulators do in fact carry out substantive examination
of the documents submitted by trust parties.” There are two reasons for this regulatory practice. First, the
law does not elaborate clearly the legal nature of recording and the difference between recording and
registration. The CADs and BRAs therefore have the discretion to determine what type of examination they
can conduct. Secondly, to identify risks in relation to the creation of charitable trusts and to ensure that

charitable trusts are used to advance the state’s public welfare goals, the CADs and BRAs wish to exercise

and Kathinka Fiirst, ‘The Authoritarian Logic of Regulatory Pluralism: Understanding China’s New Environmental
Actors’ (2016) 10(1) Regulation & Governance 1, 4-6; Sean Cooney (n 43) 1065-6.

8 See analysis in Section 11 B of this Chapter.

70 See analysis in Section 11 B of this Chapter.
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substantive examination of the trust documents in the recording phase.” Interviews with trust managers
and lawyers with charitable trust experience show that whether a charitable trust in practice could be
successfully recorded depends heavily upon two considerations.” The first relates to the purpose of a
charitable trust — the more politically or socially sensitive the purpose of a charitable trust is, the more
difficult its review and approval process. The second concerns the identity of the trust parties — allowing
influential government organs to participate in the creation of charitable trusts makes it easier for the trusts
to be approved. The two considerations above are consistent with the fact that regulators in China have long
been subject to direct and intense administrative and policy influences. Extra-legal factors supplement legal

rules and play an important role in the decision-making of regulatory officials.
B The Application of Administrative Factors

Administrative and policy considerations run through the regulatory practice of charitable trusts from
western China to the east. The interview data shows that regulators mainly consider three types of
administrative factors when performing their legal roles: the regional development agenda, the tension
between regulatory capacity and regulatory objectives, and regulators’ perceptions of risk. These
administrative factors affect the way in which regulators engage with the law. In addition, the application
of these administrative factors has led to regional differences: a supportive regulatory environment in the
east; a conservative one in the west. The following section closely analyzes the three factors, so as to
examine how they interact with each other in the regulatory practice of charitable trusts, and the ways they

each contribute to the emergence of regional differences in regulation.
1  Regional Development Agenda

In the Chinese administrative system, the central government establishes overall policy objectives to
guide administrative work in all parts of China. Local governments at various levels are required to translate
these policy objectives into more specific, concrete and measurable performance targets and put great
emphasis on achieving these targets. ® The central policies, in this ‘translation’ process, are interpreted and
applied in varying degrees — promoted heavily in some regions while followed loosely in others.™
Application of the central policies relevant to charitable trusts is a typical example — these policies find

enthusiastic adoption in eastern coastal areas, but far less spirited engagement in western undeveloped areas.

1 See analysis in Section 11 B of this Chapter.

72 See interviews with T1, T3, T7, L1, L2, L7, L8 and L9.

73 Jie Gao, ‘Governing by Goals and Numbers: A Case Study in the Use of Performance Measurement to Build
State Capacity in China’ (2009) 29(1) Public Administration and Development 21, 22; Hon S Chan and Jie Gao,
‘Performance Measurement in Chinese Local Governments’ (2008) 41 Chinese Law & Government 4, 5.

74 Kwai Hang Ng and Xin He, Embedded Courts: Judicial Decision-Making in China (Cambridge University Press,
2017) 124.
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Let us first consider the situation in western undeveloped areas. As analyzed in Chapter 1, there indeed
exist a substantial number of central government policies in relation to the development of charitable trusts.
Nevertheless, these policies are in most cases vague, poorly defined, abstract and hard to measure in an
objective and fair way. Detailed guides are lacking in relation to the evaluation standards of policy
accomplishment, the weight to be given for each criterion, the procedures for carrying out appraisal work,
and the mechanisms for punishment or reward. Since it is difficult to measure the work around charity
development objectively, local government officials in western undeveloped areas may have the inclination
to apply the limited resources they have to achieving objectives that are more practical in nature, and more
easily quantified and assessed.” In such areas, policy priority is mainly given to alleviating poverty or
helping the needy. "® This approach is in line with the central government’s policy in the region”” — namely,
poverty remains the most prominent problem in China’s economic and social development, and the western
undeveloped areas still have a large number of destitute people who live below the poverty line. Improving
the living conditions of the poor is, pursuant to the 13th Five-Year Plan for Poverty Alleviation,” a clear
task assigned to the governments of western China. Under this logic, it is hardly surprising that local
governments in western undeveloped areas tend to focus their limited resources on poverty alleviation.
When it comes to charitable trusts, the vagueness of the law on recording creates scope for regulators to
consider development agendas when determining what types of charitable trusts can and cannot be
established. In this light, in western provinces like Gansu and Qinghai, almost 95 percent of the recorded

75 See interviews with A1, A2, A3 and A6.

"6 The national performance evaluation system (the kaohe 51% mechanism for government officials) guides the
work priorities of government servants at both central and local levels. See Benjamin van Rooij, Rachel E Stern and
Kathinka Fiirst (n 68) 4; Maria Edin, ‘State Capacity and Local Agent Control in China: CCP Cadre Management
from a Township Perspective’ (2003) 173 The China Quarterly 35, 39; Alex L Wang, ‘The Search for Sustainable
Legitimacy: Environmental Law and Bureaucracy in China’ (2013) 37 Harvard Environmental Law Review 365, 382—
3; Carl F Minzner, ‘Riots and Cover-Ups: Counterproductive Control of Local Agents in China’ (2014) 31 University
of Pennsylvania Journal of International Law 53, 57-8; Hon S Chan and Jie Gao (n 73) 5; Gao (n 73) 29.

Tt [H 55 B ok AT BRI ST MU AR pkE ) [Decision of the Central Committee of the Communist
Party of China and the State Council on Winning the Battle Against Poverty] (People’s Republic of China) Central
Committee of the Communist Party of China and the State Council, 29 November 2015, chs 1-2; (4 H ARACE K
RRTEREF 2 KT = TUE RN ZE ) [Resolution of the National People’s Congress on
the Outline of the Thirteenth Five-Year Plan for National Economic and Social Development] (People’s Republic of
China) National People’s Congress, 16 March 2016, chs 56-8; { FEIEGH 2 T HEEIR B 73 PR 3th [X. R A8 e 23 1
X TAERIE L) [Opinions of the Ministry of Civil Affairs on Promoting Poverty Alleviation in the Field of Civil
Affairs in Deep Poverty Stricken Areas] (People’s Republic of China) Ministry of Civil Affairs, 7 April 2018, ch 1;

Ch EARRHRITIT RN E (2011-2020 4£) ) [Outline of Poverty Alleviation and Development in China Rural
Areas (2011-2020)] (People’s Republic of China) Central Committee of the Communist Party of China and State
Council, 27 May 2011, chs 2-3.

B (A =FHB A BCE ) [13th Five-Year Plan’ for Poverty Alleviation] (People’s Republic of China)

State Council, 23 November 2016.
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charitable trusts are related to poverty alleviation. This recording practice is consistent with the needs of
local governments and the complex policy challenges that they face.”

In contrast to western undeveloped areas, the economic conditions in eastern coastal areas are relatively
stable. Due to the rapid rate of economic development, eastern CADs face greater policy pressures in the
development of charitable trusts than their western counterparts.?’ This national policy pressure sets the
prevailing agenda for regulators in eastern China. In response to this pressure, the CADs in eastern regions
such as Beijing, Shanghai and Guangzhou wish to remedy the vagueness in law by developing clear
guidelines and criteria for the implementation of legislated governance goals. A representative example of
these coastal regulators’ efforts is the flurry of administrative measures or guides being enacted at both
municipal and provincial levels.®: One common theme can be discerned upon investigation of these local
laws, namely encouraging the general public and the media to supervise the operations of charitable trusts
and to expose the violations of parties to charitable trusts.® Besides the enactment of laws,% other

regulatory innovations® in the facilitation of charitable trusts include incorporating the objective of

™ See interviews with L1, L2, T1 and T7.

8 See interviews with A3, A6, A7, T1 and L9.

81 From 2016 to 2019, the Beijing Administrative Measures for Charitable Trusts (‘Beijing Measures for CT?), the
Regulations on the Management of Charitable Trusts in Guangdong Province (‘Guangdong Regulation of CT’), the
Interim Measures for the Administration of the Recording of Charitable Trusts in Jiangsu Province (‘Jiangsu
Measures of CT’), and the Measures for the Implementation of the Chinese Charity Law in Zhejiang Province
(‘Zhejiang Measures for Charity Law’) were respectively enacted. See (b i Z ¥ (S1E&H /r%)  [Beijing
Administrative Measures for Charitable Trusts] (People’s Republic of China) Beijing Bureau of Civil Affairs, 21
September 2016, art 1; (¢ T 2350 B LAEM L4 )  [Regulations on the Management of Charitable
Trusts] (People’s Republic of China) Guangdong Provincial Civil Affairs Department and Guangdong Office of the
China Banking Insurance Regulatory Commission, 21 February 2019, art 1; (VL7 2S84 R E B BT 500
73i%)  [Interim Measures for the Administration of Recording of Charitable Trusts in Jiangsu Province] (People’s
Republic of China) Jiangsu Provincial Civil Affairs Department and Jiangsu Office of the China Banking Regulatory
Commission, 23 October 2017, (n 64) art 1; (WriL4 skhti<rh e N IRILANE 2&3575>707%)  [Measures for the
Implementation of the Chinese Charity Law in Zhejiang Province] (People’s Republic of China) Standing Committee
of Zhejiang Provincial People’s Congress, 30 November 2018, (n 64) art 1.

8 (LR ZEEBELEHIMNE) [Beijing Administrative Measures for Charitable Trusts] (People’s Republic of
China) Beijing Bureau of Civil Affairs, 21 September 2016, (n 81) art 37; (3¢ T 28365 148 FH LA 1Y St 40 1) )
[Regulations on the Management of Charitable Trusts] (People’s Republic of China) Guangdong Provincial Civil
Affairs Department and Guangdong Office of the China Banking Insurance Regulatory Commission, 21 February
2019, (n 81) art 63; (VLB ZEEEILHREHEITULMIMEY  [Interim Measures for the Administration of
Recording of Charitable Trusts in Jiangsu Province] (People’s Republic of China) Jiangsu Provincial Civil Affairs
Department and Jiangsu Office of the China Banking Regulatory Commission, 23 October 2017, (n 64) art 58.

8 The concept of charitable trust has become a regular focus of policy roundtables and conferences, many
involving provincial and local regulatory authority leaders. Social organizations and the public are encouraged to
actively participate in the drafting and deliberation of charity-related laws. Legislative hearings and soliciting public
opinions by publicizing legislative drafts are two essential institutions. Several legislative hearings were carried out
in the process of the enactment of the Measures for CT in Beijing, the Measures of CT in Jiangsu, and the Measures
for Charity Law in Zhejiang. See interviews with R2, L1, Al, A4 and A7.

8 The decentralization policy in respect of legislative powers has been implemented in China since the late 1970s.
See Sarah Biddulph, Sean Cooney and Ying Zhu, ‘Rule of Law with Chinese Characteristics: The Role of Campaigns
in Lawmaking’ (2012) 34(4) Law & Policy 373, 394; Young Nam Cho, ‘The Politics of Lawmaking in Chinese Local
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developing charitable trusts as part of the performance appraisal system (the kaohe %1% mechanism in the
Chinese bureaucratic system) of local officials;® awarding and praising leaders with outstanding charitable
trust performance;® and holding forums or educational programs around the development of charitable
trusts.8” With such a supportive environment created by eastern coastal regulators, the development of
charitable trusts has shown an enormous growth in the last three years: for all of the charitable trusts
recorded to date, almost 75 percent have been established in eastern developed areas, covering a wide range

of charitable purposes, including science, culture, education and health.
2 Tension Between Regulatory Capacity and Regulatory Objectives

The second factor that affects regulatory practice in relation to charitable trusts is the tension between
regulatory capacity and regulatory objectives. In order to carry out legal rules effectively, regulators must
ensure that a certain level of budget and staff resources be available.t¢ The CADs and BRAs do wish to carry
out substantive examination of trust documents, and regulatory officials in the coastal areas have a more
open and positive attitude towards the creation of charitable trusts than those in western undeveloped areas.
Examination of the interview data shows that one of the key reasons lies in the allocation of budgets and
personnel (in terms of incentive, quantity and quality) in the CAD of each area.

In eastern coastal regions, on average, the CADs at the municipal level have three or four full-time
staff in charge of the regulation of charitable trusts — for example, three in Beijing, four in Guangzhou and

three in Shanghai. Notwithstanding almost 75 percent of charitable trusts having been established in these

People’s Congresses’ (2006) 187 The China Quarterly 592, 594-5; SEN LIN, ‘A New Pattern of Decentralization in
China: The Increase of Provincial Powers in Economic Legislation’ (1992) 7(3) China Information 27, 28; Virginia
E Harper Ho (n 68) 50; Gao (n 73) 23. With the implementation of this decentralization policy, many municipal and
provincial CADs play a lead role in the innovation of regulatory practice in their respective jurisdictions. See
interviews with A1, A3 and AG6.

8 Regional regulators following this initiative include Jiangsu Provincial Civil Affairs Department and
Guangdong Provincial Civil Affairs Department. See (VL7574 2 & (5L 4 R E BB AT LM /07D [Interim
Measures for the Administration of Recording of Charitable Trusts in Jiangsu Province] (People’s Republic of China)
Jiangsu Provincial Civil Affairs Department and Jiangsu Office of the China Banking Regulatory Commission, 23
October 2017, (n 64) art52; (KT 2H(EHLEHE LAEMSLiE4EN]) [Regulations on the Management of Charitable
Trusts] (People’s Republic of China) Guangdong Provincial Civil Affairs Department and Guangdong Office of the
China Banking Insurance Regulatory Commission, 21 February 2019, (n 81) art 55.

8 See analysis in Section Il C of this Chapter.

87 A number of regulatory authorities, including the Shandong and Guangdong provincial CADs and Shanghai
municipal CAD, have held various forums and educational programs in which professionals like charity lawyers and
trust academics, representatives of trustee companies and charitable organizations, government officials and members
of the local legislative committee have been invited to discuss what role the charitable trust should play in developing
local charitable causes and what measures can be taken to effectively regulate the charitable trust. See interviews with
A4, A5, A7, L1and L9.

8 Lesley K Mcallister, ‘Dimensions of Enforcement Style: Factoring in Regulatory Autonomy and Capacity’
(2010) 32(1) Law & Policy 61, 65; Benjamin Van Rooij, ‘Implementation of Chinese Environmental Law: Regular
Enforcement and Political Campaigns’ (2006) 37(1) Development and Change 57, 64; Benjamin Van Rooij et al,
‘From Support to Pressure: The Dynamics of Social and Governmental Influences on Environmental Law
Enforcement in Guangzhou City, China’ (2013) 7(3) Regulation & Governance 321, 324.
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developed areas, each area receives no more than 50 charitable trust applications every year. Regulatory
practice suggests that, at present, the CADs in Shanghai, Beijing and Guangzhou have adequate staff and
budget resources to maintain consistent communication and interaction with the trustees being regulated.®
Examining no more than 50 annual charitable trust reports per year is not very difficult in practice. As
regards charitable trusts that are related to the material interests of the local government, which are too
politically or socially sensitive for CADs to cope with, regulatory officials will conduct consultations with
local government leaders. Where non-compliance arises in the operation of charitable trusts, regulators in
eastern China can in practice flexibly adjust their enforcement measures to best ensure compliance — for
some regulated trustees, a punitive response to the violation is necessary; for others, a persuasive and
educational approach may be preferred.®® Because the regulatory resources in eastern China could handle
the number of charitable trusts requiring inspection, regulators in these areas have incentives to make
concerted efforts in creating a favorable environment for carrying out legislated governance goals.

In comparison, regulators in western undeveloped areas do not have enough employees® to carry out
legal enforcement work thoroughly and consistently, especially in Gansu, Inner Mongolia and Qinghai,
where a limited number of regulatory officials have to cover a large geographical area. Whether regulatory
officials in western China have the capacity to detect violations of regulatory law is yet to be further tested.
In addition to the shortage of staff, a certain number of lawyers® and scholars® interviewed also
complained that regulatory officials in western areas may not have been properly trained and lack adequate
knowledge of charitable trusts. * Officials’ levels of expertise vary considerably across different regions
— certain applications for recording are being declined only because, from the perspective of the regulatory
officials, the internal governance arrangements for these charitable trusts are too innovative.* Due to this
constraint in resources, regulators in western China are not active in raising awareness about charitable
trusts. Rather, they adopt a conservative attitude on trust applications that are not associated with poverty

alleviation.

8 See interviews with A1, A2, A4, A5, R1 and R2.

% Lesley K Mcallister (n 88) 66.

% The CADs in Qinghai and Gansu have two full-time staff members responsible for the regulation of charitable
trusts. See interview with A5.

92 See interviews with L1, L2, L3 and L4.

9 See interviews with A3 and A4.

% In contrast, government documents indicate that the recruitment and training of regulatory officials in eastern
China have become more professionalized in recent years. See (2019 4F_F i OB TA/EZ ) [Key Work Points of
Shanghai Civil Affairs Bureau in 2019] (People’s Republic of China) Shanghai Civil Affairs Bureau, 22 January 2019,
(n62) s 6; (BT IRBURSE 2017 4F TAE 24581 2018 4F TAEZL 1) [Work Summary of Hangzhou Civil Affair
System in 2017 and Key Work Points in 2018] (People’s Republic of China) Hangzhou Civil Affairs Bureau, 13
February 2018, (n 62) s 1; (2019 “EL# 44 IREUTAEZLS)  [Key Points of Civil Affairs Work in Jiangsu Province
in 2019] (People’s Republic of China) Jiangsu Civil Affairs Department, 19 February 2019, (n 65) s 10.

% See interviews with L1 and L2.
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3 Regulators’ Perceptions of Risk

The final factor to be analysed here is regulators’ perceptions of risk associated with the supervision
of charitable trusts. As discussed above,® regulators in western undeveloped areas, funded by local
governments, often suffer from resource constraints that render them unable to carry out proactive and
consistent enforcement work, and their inspections are generally prompted by public complaints. Due to a
shortage in funding and staff, these regulators have the tendency to avoid making decisions on matters that
may expose them to administrative punishment. At the same time, charitable trusts are a newly emerging
institution, and so there are numerous uncertainties in regulation that have yet to be tested. Regulatory
officials may also lack sufficient knowledge regarding the regulation of charitable trusts. In light of these
two reasons, regulatory officials in western undeveloped areas tend to decline the recording of charitable
trusts, as any critiques of their work from the public may lead to local CADs suffering from irrecoverable
reputational damage and serious administrative punishments. Over the last twenty years, a large number of
scandals around the misuse of charity funds have been exposed by the general public, so regulatory officials
are clearly aware of the reputational risks that may arise from the day-to-day supervision of charitable trusts.
This thinking has been further reinforced by the unspoken rules of Chinese bureaucracy: media exposure
of regulatory scandals or failures brings about rapid governmental intervention to redress the wrong,*® and
an official may be demoted or, in extreme situations, dismissed from their position once a public incident
has caught the attention of higher-level authorities.®® Due to these reasons, the CADs in western regions
take a conservative attitude towards the recording of charitable trusts.'®

When reviewing recording documents, the CADs from eastern developed areas also consider the same
legal and reputational risks as western CADs. However, eastern CADs take a supportive and open approach
that is considerably different from their western counterparts. There are two key reasons for this regional
difference. The first relates to the fact that regulators in eastern areas have adequate resources to carry out
inspections thoroughly and consistently.* Given the increasing policy pressure in eastern China, CADs
with a high degree of regulatory capacity are willing to invest resources in promoting the development of
charitable trusts. The second reason concerns a reciprocal relationship between the level of public
participation and the performance of regulators. As analyzed before,' regulators in coastal areas have
taken a series of measures to encourage the public to actively participate in the development of charitable

trusts. The growing level of public participation, in turn, motivates regulators to play a proactive role in

9% See analysis in Section 111 B 2 of this Chapter.

9 Lesley K Mcallister (n 88) 66.

% Sean Cooney (n 43) 1095.

% Hon S Chan and Jie Gao (n 73) 8; Kwai Hang Ng and Xin He (n 74) 130.
100 See interviews with Al, A4, A5, A8, L1, L2, T1 and T7.

101 See analysis in Section 111 B 2 of this Chapter.

102 See analysis in Section 111 B 1 of this Chapter.
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developing and overseeing charitable trusts within their own jurisdictions. A certain number of government
officials!®® and scholars'® interviewed reported that, in areas where the public is deeply interested in charity,
the regulators concerned are more motivated to promote the development of charitable trusts. The reason
is not difficult to understand: the higher the level of public participation, the higher the public’s expectation
that regulators will perform their duties and roles properly. In this regard, the increasing degree of public
participation in charitable trusts may create external pressure that encourages regulators to proactively

perform their supervisory and educational roles.

IV CONCLUSION

This chapter has discussed two aspects of the practice of regulatory oversight of charitable trusts. The
first is an analysis of legal allocation of powers and responsibilities to the regulators and the relationship
between them. The second considers the administrative and policy pressures on regulators that combine
with vagueness in the law to influence the ways in which they perform their responsibilities.

Drawing on the experience of public welfare trusts, the law tasks the CADs and BRAs to regulate the
creation and ongoing administration of charitable trusts. This chapter first examined this new regulatory
framework and discovered that the law does not clearly define the relationship of the two regulators. The
law stipulates that the CADs and BRAs should cooperate with each other in the performance of their powers
and responsibilities. But the law makes no mention of what this cooperation mechanism looks like.
Regulatory practice suggests that the CADs play a proactive role in the regulation of charitable trusts in
comparison to the BRAs. The CADs face greater policy pressure in the supervision of charitable trusts and
thus have greater incentives to take measures to inspect the management of charitable trusts. The BRAs, in
contrast, do not suffer under intense policy pressures in the regulation of charitable trusts and thus lack
strong desires to maintain consistent interaction with the trustees being regulated. There is no clear
cooperation mechanism between the two regulators in practice. They tend to exercise their regulatory
powers individually. If risks related to the management of charitable trusts occur, the BRAs may consult
relevant CADs to determine the measures to be taken and whether administrative penalties should be
imposed on the trustees.

This chapter then analyzed the assignment of powers to each regulator. The analysis showed that the
CADs and BRAs are granted extensive powers and broad discretion on how to exercise them. However, the
law does not elaborate clearly what these powers entail in substance and how they should be exercised. The

law puts into effect recording as the measure for the creation of charitable trusts. However, the vagueness

103 See interviews with R1 and R2.
104 See interviews with A3, A4 and A6.
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of the law on the meaning of recording creates scope for CADs to conduct substantive examination of the
trust documents and to advise trust parties on how these documents should be amended. In the ongoing
administration of charitable trusts, both of the regulators are empowered to assess the operation of charitable
trusts, to conduct supervisory conversations and to require information disclosure separately. However, the
law makes no mention of the mechanism for assessing charitable trusts, the procedure for conducting
supervisory conversations and the level of transparency required of a charitable trust. This vagueness
motivates regulators to take strategies to protect their own institutional interests from being adversely
affected in the implementation of the law. For example, the two regulators are disinclined to conduct
assessment work; they have greater incentives to initiate supervisory conversations when investigating
violations; and they wish to advise trust parties on what types of information should be disclosed.

Based on the analysis of the law, this chapter finally examined the regulatory practice in light of
China’s particular political, social and economic conditions. In the Chinese administrative system,
regulators are strongly responsive to extra-legal factors when implementing the law. Meanwhile, the
vagueness of the law also creates scope for regulators to take into account extra-legal factors when
discharging their supervisory roles. Regulatory practice showed that the CADs and BRAs mainly consider
three administrative factors in the performance of their responsibilities: the regional development agenda,
the tension between regulatory capacity and regulatory objectives, and regulators’ perceptions of risk. The
three extra-legal factors are interrelated and affect the decision-making of regulatory officials considerably.

The regional development agenda differs between eastern developed areas and western undeveloped
areas. The central government’s policy in western China is poverty alleviation and so local regulators tend
to focus their limited resources on alleviating poverty or helping the needy. It is difficult to establish trusts
in these areas whose purposes have no connection to poverty alleviation. In contrast, eastern CADs face
greater policy pressure in the development of charitable trusts. In response to this pressure, the CADs in
eastern China create a supportive regulatory environment and encourage the public to establish charitable
trusts with diverse purposes.

The second factor is the tension between regulatory capacity and regulatory objectives. The regulatory
resources in eastern China can handle the number of charitable trusts requiring inspection. Regulators in
these areas are therefore willing to intervene in the creation and ongoing administration of charitable trusts
intensively. In comparison, regulators in western undeveloped areas do not have sufficient budgets and
personnel in the carrying out of supervisory work, and therefore they are unwilling to take measures to
promote public awareness about charitable trusts.

The final factor is the regulators’ perceptions of risk. Regulators in both areas are clearly aware of the
legal and reputational risks that may arise from the day-to-day supervision of charitable trusts. Together

with the shortage of regulatory resources, the perception of risk motivates regulators in western China to
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adopt a conservative attitude towards the recording of charitable trusts. In comparison, because of the high
degree of regulatory capacity and the increasing level of policy pressure, the perception of risk alone does
not dissuade eastern regulators from playing a proactive role in the supervision of charitable trusts.
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CHAPTER FIVE THE USE OF CONTRACTUAL TOOLSBETWEEN TRUST

PARTIES

| INTRODUCTION

In Chapter 3, the analysis showed that the law is underdetermined and does not define clearly how
settlors should interact with trustees in the governance of charitable trusts. This vagueness creates a great
deal of uncertainty in relation to trustees’ management of charitable trusts. In Chapter 4, the analysis showed
that the law is also vague on the relationship between the CADs and BRAs and on the scope and content of
the powers that each of the two regulators exercises. Chapter 4 explored the correlation between the
vagueness in the law and the consideration of extra-legal factors by regulators when performing their legal
roles. It showed that, in view of China’s particular environment, regulators have great incentives to
intensively intervene in the creation and ongoing administration of charitable trusts.

This chapter turns to analyze the use of contractual tools by trust parties. Due to the vagueness of the
law and administrative practice, trust parties tend to use contract to clarify their powers and duties and to
define the ways in which they should interact. It is widely acknowledged by contract theorists that contracts
are widely used as tools to guide the performance of relevant parties and to allocate powers and risks
between them. In the Chinese charitable trust setting, the way in which contracts are used is nevertheless
distinctive. There are two reasons for this.

The first relates to the perceptions of risk by trust parties. Due to the vagueness of the law, trust parties
have difficulty in knowing how their performance will be assessed and whether their management is
compliant with the requirements of the law. This chapter explores three types of risk that might be perceived
by trust parties: the risk of vagueness of the law, the risk of public scrutiny, and the risk of regulatory
scrutiny. It examines the ways in which the perception of these risks influences distribution of powers and
duties of the trust parties in the contract.

The second reason relates to the regulatory practice of charitable trusts. As discussed in Chapter 4, the
law sets up the regulatory framework for charitable trusts, but it is incomplete and vague on how regulators
should exercise their powers. To mitigate risks in respect of the use of charitable assets, the author has
examined how the regulators are willing to intervene intensively in the creation and ongoing administration
of charitable trusts. They tend to advise trust parties on what clauses should be incorporated in trust
documents, when clauses of trust documents are ambiguous and how they might be modified. This
regulatory strategy is consistent with the administrative style of regulation of charitable trusts, discussed in
Chapter 4.
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Based on the twenty-eight charitable trust contracts for this research, this chapter offers an in-depth
analysis of contractual practice. This analysis serves two purposes: one, to better understand the main uses
of the contract and the reasons behind them; and two, to identify the extent to which the function and scope
of the legal governance framework of charitable trusts are shaped by the contractual arrangement between
trust parties.

I PERCEPTIONS OF RISK BY TRUST PARTIES

This section introduces three types of risk that might be perceived by the parties to charitable trusts:
the risk of vagueness of the law, the risk of public scrutiny, and the risk of regulatory scrutiny. These three
types of risks may also involve different levels of reputational, legal, or management risk. For example,
failure to comply with regulatory measures may give rise to reputational and legal risks for trust parties.
Likewise, when a trustee’s misconduct is made known to the relevant regulators, this will also bring
reputational and legal risks to the charitable trust. When disagreement occurs between trust parties,
management risks will arise, in that disputes over the disposal of trust assets or the selection of beneficiaries
may not be effectively resolved.

Driven by the imperative of risk allocation, trust parties tend to use contractual tools in different ways.
For example, settlors and trustees wish to use contract clauses to clarify the powers and duties they have
and the way in which they interact. In comparison, regulators wish to use their regulatory powers to
influence contractual planning between trust parties, so as to mitigate risks that they may face in the
discharge of their legal roles. This section gives an overview of the three types of risk perceived by trust

parties. Section 111 below discusses specific risks and how trust parties use contracts to address these risks.
A The Risk of Vagueness of the Law

The first risk stems from the vagueness of the law. As analyzed in Chapter 3, the law sets up the internal
relationship between settlors and trustees but is vague and incomplete on how they should interact and in
what ways their legal roles should be performed. This vagueness enables settlors to easily interfere in the
management of charitable trusts and creates a great deal of uncertainty in relation to trustees’ performance
of their duties. An illustrative example is article 28 of the Chinese Trust Law. According to this article,
settlors are empowered to check or duplicate trust accounts, and request trustees to give explanations of

their management decisions. Exercise of this power enables settlors to assess whether trustees manage trust

! See also N [Bian Yaowu], (H4E A RHLFRIE (S FER ) [Interpretation of the Trust Law of the
People’s Republic of China] (354t Hi it [Law Press], 2002) 88-91; & /W] [Zhou Xiaoming], ({SFEHIREE: 2%
HL5545) [Trust System: Theory and Practice] (H FElvZ: i1l th k4t [China Legal Publishing House], 2012) 229-30;
[ [Chen Xiangcong], ({SFEEMH|EMIFT) [Research on Trust Law System] (F7 [E K82 H i 4t [China
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affairs in compliance with charitable trust purposes, and whether trustees breach administrative duties or
improperly handle trust affairs. If the answer is negative in the settlors’ view, pursuant to article 22 of the
Chinese Trust Law, they can apply to the court to annul such disposition and ask trustees to restore trust
assets to their former state or make compensation.? The vagueness of the ways in which articles 22 and 28
work together raises three questions. First, in what situations can the management be considered to be
inconsistent with a charitable trust purpose? Secondly, in what way can the handling of trust affairs be
thought to be ‘improper’? Thirdly, to what extent may a trustee’s performance be recognized as deviating
from its administrative duties? In the absence of detailed contract terms clarifying how these three questions
should be dealt with, the interview data suggests that disputes are seen as likely to arise between settlors
and trustees in relation to the management of charitable trusts.®

Seven trust managers with charitable trust practice were interviewed. When asked the question, ‘Under
what circumstances will there be disputes between trust parties?’, they all said that disputes arise when trust
parties have different understandings of their duties and powers.* When such disputes are settled through
litigation, the information about the litigation will quickly become public knowledge, and the trustees
against whom legal judgments are entered will suffer severe reputational damage. This concern is
increasingly apparent when government organs act in the capacity of settlors, and the trust purposes are
related to administrative tasks that local governments are obliged to undertake. In the eyes of both settlors
and trustees, an entity’s reputation is highly important in business relationships. Based on this
understanding, settlors and trustees have strong incentives to specify what the powers held by each party
entail, and how the performance of each party’s duties is assessed, so as to mitigate risks that may arise

from the management of charitable trusts.

People’s Procuratorate Press], 2007) 172-3; =% =~ [Gao Lingyun], {#%i% B3R5 46 FHEEER) [A
Misreading of Trust: Discussion on the Origin of Trust] (& H K% H 4t [Fudan University Press], 2010) 267;
Zhenting Tan, ‘The Chinese Law of Trusts — A Compromise between Two Legal Systems’ (2001) 13(1) Bond Law
Review 224, 228; Rebecca Lee, ‘Conceptualizing the Chinese Trust’ (2009) 58(3) International & Comparative Law
Quarterly 655, 661; Lusina Ho, ‘The Reception of Trust in Asia: Emerging Asian Principles of Trust?’ [2004]
Singapore Journal of Legal Studies 287, 297; Ruiqiao Zhang, ‘Trust Law of China and Its Uncertainties: Examination
of the Rights and Obligations of Trust and Ownership of Trust Property’ (2015) 10 National Taiwan University Law
Review 45, 57.

2 (i NIRFLFNE(EFE7LD)  [Trust Law of the People’s Republic of China] (People’s Republic of China)
National People’s Congress, 28 April 2001, art 22; Kai Lyu, ‘Re-Clarifying China’s Trust Law: Characteristics and
New Conceptual Basis’ (2015) 36 Loyola of Los Angeles International and Comparative Law Review 447, 460; #X J#
% [Zhao Lianhui], (fZ#CEEMBEIL) [Interpretative Theory of Trust Law] ([ : ] H il 4t [China Legal
Publishing House], 2015) 476-8; Tan (n 1) 236; Zhang (n 1) 64; =% = [Gao Lingyun] (n 1) 267; ~#E i [Bian
Yaowu] (n 1) 91-3; & /N [Zhou Xiaoming] (n 1) 234-6.

3 Examination of charitable trust contracts suggests that trust parties wish to use contractual instruments to
minimize the risks that may arise out of the exercise of settlors’ powers. On detailed account of this aspect, see Section
I11 A of this Chapter.

4 See interviews with T1, T2, T3, T4, T5, T6 and T7.
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B The Risk of Public Scrutiny

The second type of risk derives from public supervision. Public scrutiny can be understood in two
dimensions. The first concerns the factors that motivate the public to play a supervisory role. Aside from
charity-promoting policies,> another factor lies in the fact that the public lacks trust and confidence in the
management of charities. The past two decades have seen a number of scandals involving misuse of charity
funds. In the area of charitable trusts, it is hardly surprising that the public also lacks confidence in the
performance of trustees’ duties.® When a charitable trust is created for politically or socially sensitive
purposes, the public, echoing a distrustful sentiment, may wish to check whether the charitable trust
concerned benefits the community as a whole or merely benefits a particular section of the public, and
whether charitable trust assets are distributed in alignment with charitable purposes. On the other hand, as
analyzed above,’ the law is vague on the internal relationship between settlors and trustees. This vagueness
has created a high level of uncertainty in relation to trustees’ management of charitable trusts. The lack of
clear criteria for assessing a trustee’s performance makes it easy for the public to criticize the trustee’s
management of charitable trusts. This concern has imposed pressure on trust parties and incentivized them
to distribute such risk through the contract.®

The second dimension relates to the potential role of stakeholders in supervising the management of
charitable trusts. The past three years have witnessed a rising level of stakeholder participation in the
development of charitable trusts.® The establishment of public supervision channels (i.e. hotline and
complaint mailbox) at provincial, municipal and county levels allows stakeholders to voice complaints or
report violations. 2 This regulatory practice is consistent with the policy that a tough and stringent
environment should be created for regulating charitable trusts. Reporting does not require the disclosure of
reporters’ identity information (e.g. name, domicile and means of communication). It is, therefore, effective

in challenging violations since reporters are able to act without regard to political or institutional pressures.*!

° See analysis in Section Il C of Chapter 4.

& See analysis in Section Il A of Chapter 2.

7 See analysis in Section Il A-1 of this Chapter.

8 See interviews with L1, L2, T1 and T5.

9 Chinese governments encourage social organizations and the public to actively participate in the drafting and
deliberation of charity-related laws. See interviews with R2, A1, A3, A5, A7, L1, L8 and L9.

1 The Chinese Charity Law and the Measures for Charitable Trusts both prescribe that ‘any individuals
uncovering violations of laws and regulations of charitable trusts may lodge complaints or tip-offs to civil affairs
departments, banking regulatory authorities, or other regulatory departments. See {4 A B3 A [E 28 3 7% )
[Charity Law of the People’s Republic of China] (People’s Republic of China) National People’s Congress, 16 March
2016, art 97; (Z&E(SILEHIME) [Administrative Measures for Charitable Trusts] (People’s Republic of China)
China Banking Regulatory Commission and Ministry of Civil Affairs, 10 July 2017, art 54.

11 0On scholarly writings discussing the active role of private enforcers or citizen supervisors in challenging
violations, see Barton H Thompson, ‘The Continuing Innovations of Citizen Enforcement’ (2000) 2000 University of
Illinois Law Review 185, 187; Karl S Coplan, ‘Citizen Litigants Citizen Regulators: Four Cases Where Citizen Suits
Drove Development of Clean Water Law’ (2014) 25 Colorado Natural Resources, Energy & Environmental Law
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In the last four years, regulators in Shanghai, Guangzhou, Hangzhou and Shenzhen received no fewer than
fifteen public calls or emails per day. These calls or emails covered a wide range of topics, such as clues
about on-site inspections of trustees’ domiciles, recommendations for expanding the extent and scope of
disclosures, and delays in issuing annual reports by trustees. !> The growing level of stakeholder
participation has affected the way in which trust parties perform their legal roles. In an environment where
regulators are proactive in raising awareness about charitable trusts and stakeholders are willing to play a
supervisory role, trust parties have greater incentives to take strategies to deal with the vagueness of the
law, such as using contractual tools to clarify their powers and duties and to define the way in which they

interact.
C The Risk of Regulatory Scrutiny

The third type of risk comes from trust parties’ violation of regulatory measures. This risk is related to
the second type of risk, as public scrutiny may expose infringements of law by trust parties and thus bring
regulatory scrutiny with it. Prior to the enactment of the Chinese Charity Law in 2016, there were no
uniform laws at the national level governing foundations,*® social associations,** and privately-operated
non-enterprise organizations,*® the three major organizational forms for conducting charitable causes. Key
elements for regulating charitable organizations are contained in myriad regulations (xingzheng fagui 17t

#:#1), notices (tongzhi i %1),' opinions (yijian 7 /),'” and subnational laws of varying consistency and

Review 61, 119; Jody Freeman, ‘The Private Role in the Public Governance’ (2000) 75 New York University Law
Review 543, 662-3.

12 See interviews with R1, R2, R3, A3, A5 and A8.

B (HEoEME&H) [Regulations on Administration of Foundations] (People’s Republic of China) State
Council, 3 August 2004.

W (ARG ICE % H]) [Regulations on Registration Administration of Associations] (People’s Republic
of China) State Council, 6 February 2016.

15 (RApAEN AL B iCE H B 4T 4451)  [Interim Regulations on the Administration of the Registration of
Privately-Operated Non-Enterprise Organizations] (People’s Republic of China) State Council, 25 October 1998.

16 (RBUE ST BT SE<[H 55 Bt 0% T ek 2835 Flb il Jfe & i (i 5 2 W> i &) [Notice of the Ministry
of Civil Affairs on Implementing the ‘Guiding Opinions of the State Council on Promoting the Healthy Development
of Charitable Causes’] (People’s Republic of China) Ministry of Civil Affairs, 15 December 2014, ch 2.

7 See, eg, (15 Piox T2k 23 ol i ek e ()45 5 & L) [Guiding Opinions of the State Council on
Promoting Healthy Development of Charitable Causes] (People’s Republic of China) State Council, 24 November
2014, ch 3; (PEZEEHEF IR EIEFHNE (2011—2015 4£) ) [Guidelines for the Development of China’s
Charitable Causes (2011-2015)] (People’s Republic of China) Ministry of Civil Affairs, 15 July 2011, ch 3; (¥
s BT SRR AR AR S A w2 L L) [Opinions of the Ministry of Civil Affairs and the
State-Owned Assets Supervision and Administration Commission on Supporting the Central Enterprises to Actively
Participate in Charitable Causes] (People’s Republic of China) Ministry of Civil Affairs and State-Owned Assets
Supervision and Administration Commission, 19 May 2015, ch 3; BEBEE T I3 Al 6137 26 28 7 @ S & )
[Opinions of the Ministry of Civil Affairs on Strengthening and Innovating the Construction of Charity Supermarkets]
(People’s Republic of China) Ministry of Civil Affairs, 31 December 2013, ch 2.
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authority.'® Under this fragmented legal system, the regulatory framework for charitable organizations also
has two problems. First, there is a gap between enforcement rhetoric and local realities in the regulatory
practice of charities. At the local level, governments are reluctant to spend funds on developing charitable
causes.'® Regulators, as part of local governments, tend to decline applications for registration of charities.?
Secondly, regulators of charitable organizations are not powerful. There is a lack of clear procedures to
promote good or punish poor inspection work.?! Those in charge of charitable organizations are willing to
negotiate compliance with regulators, and the deterrent effect of administrative measures has been heavily
moderated in practice.

By drawing on experiences from regulatory practice in respect of charitable organizations, the Chinese
Charity Law has established a new regulatory framework for the charitable trust model: the CADs and BRAS
are granted by law broad supervisory powers and wide discretion on how to exercise them. In practice, as
analyzed in Chapter 4, vagueness in the law and the political objectives underlying charitable trusts create
scope for regulators to consider extra-legal factors when performing their responsibilities. Administrative

and policy pressures impact substantially on the implementation of the law.?? As a result, regulators in both

18 See, eg, (b mife#kzE = E A TME) [Several Regulations for Developing Charity in Beijing]
(People’s Republic of China) Beijing Municipal People’s Government, 1 January 2014; (VL7534 2635 (e k4%
%1) [Regulations of Charity Promotion in Jiangsu Province] (People’s Republic of China) Standing Committee of
the People’s Congress of Jiangsu Province, 1 May 2010;  H it % 28 3% 45 Bh % 2L /%) [Measures for the
Management of Charitable Donations in Gansu Province] (People’s Republic of China) The People’s Government in
Gansu Province, 1 May 2006; (Kbl 283l {2t 24]) [Regulations of Charity Promotion in Changsha City]
(People’s Republic of China) Standing Committee of the People’s Congress of Changsha City, 1 September 2012;

CTik i 28E L3 ZB])  [Regulations of Charity Promotion in Ningbo City] (People’s Republic of China)
Standing Committee of the People’s Congress of Ningbo City, 1 October 2011; {75 [nlj& 55 X 23 F e i 4%
#1) [Regulations of Charity Promotion in Ningxia Hui Autonomous Religion] (People’s Republic of China) Standlng
Committee of the People’s Congress of Ningxia Hui Autonomous Religion, 1 November 2011; {F &7 2&3E 52 .0
REEHEAITIME)  [Interim Measures for the Administration of Charity Love Fund in Baoji City] (People’s
Republic of China) The People’s Government of Baoji City, 10 January 2008.

19 Virginia E Harper Ho, ‘From Contracts to Compliance: An Early Look at Implementation under China’s New
Labor Legislation’ (2009) 23 Columbia Journal of Asian Law 35, 50; Benjamin Van Rooij, ‘Implementation of
Chinese Environmental Law: Regular Enforcement and Political Campaigns’ (2006) 37(1) Development and Change
57, 59; Benjamin Van Rooij et al, ‘From Support to Pressure: The Dynamics of Social and Governmental Influences
on Environmental Law Enforcement in Guangzhou City, China’ (2013) 7(3) Regulation & Governance 321, 324.

20 See interviews with L8, L9, A1, A6 and A7.

2 R [Xie Qiong], (LR . IEZEEH KA HE %) [Stereoscopic Supervision: Rational
Choice for the Development of Charitable Causes in China] (2015) 4 [E Z47 B 2% B 2%k Journal of Chinese Academy
of Governance 73, 74. See also interviews with Al, A3, A4, A6, A7 and T1.

22 Karla W Simon, ‘Regulation of Civil Society in China: Necessary Changes after the Olympic Games and the
Sichuan Earthquake’ (2008) 32 Fordham International Law Journal 943, 972, 986; Sarah Biddulph, ‘The Production
of Legal Norms: A Case Study of Administrative Detention in China’ (2003) 20 UCLA Pacific Basin Law Journal
217, 277; Rooij (n 19) 66; Virginia E Harper Ho (n 19) 98. It is common that Chinese governments use short-term
political pressures to achieve the implementation of laws. One illustrative example is the conducting of political
campaigns in China. On detailed account of anti-crime campaigns, see Sarah Biddulph, Legal Reform and
Administrative Detention Powers in China (Cambridge University Press, 2007) 123-38; Murray Scot Tanner, ‘State
Coercion and the Balance of Awe: The 1983-1986 “Stern Blows” Anti-Crime Campaign’ (2000) 44 The China Journal
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eastern developed areas and western undeveloped areas tend to exercise their legal powers strictly in dealing
with violations of the law. Among the actors interviewed, seven interviewees? had experience dealing with
regulators. They stressed that regulatory officials were proactive in issuing letters or notices to inspect
whether the disposal of trust assets was compliant with charitable purposes, and whether information on
trust management had been properly disclosed. The interview data shows that regulatory officials in practice
have greater incentives to interfere intensively with the creation and ongoing administration of charitable
trusts. In order to simplify their supervisory work, regulators tend to require trust parties to incorporate or
amend certain contract clauses in the recording phase. At the same time, for the purpose of mitigating risks
from regulatory scrutiny, trust parties also tend to consult regulators on when contract clauses are

ambiguous and how they might be modified.

111 CONTRACTUAL ARRANGEMENTS FOR RISK ALLOCATION

Section |l has analyzed the types of risk perceived by trust parties. This section will now discuss the
way in which trust parties use contracts to allocate these risks. This discussion is based on the analysis of
the twenty-eight charitable trust contracts collected as part of this study. At present, charitable trust
contracts are not available on the uniform platform Charity in China and are therefore inaccessible to the
general public. Given this limitation, the author was able to collect twenty-eight contracts for this research:
eleven were collected through interviews in the author’s five fieldwork sites (i.e. Beijing, Shanghai,
Guangzhou, Hangzhou and Shenzhen), and another seventeen were collected from trust lawyers and trustee
managers who had personal relationships with the author prior to the commencement of the interviews.
These contracts cover charitable trusts established in both eastern developed areas and western undeveloped
areas in China, and involve a wide range of charitable trust purposes, such as the promotion of education,
environmental protection, and poverty alleviation.

To minimize the possibility that these contracts are unique and case-sensitive, the author liaised with

the relevant interviewees to verify how widely these contracts were used and to what extent these contracts

93, 107-8; Susan Trevaskes, ‘Yanda 2001: Form and Strategy in a Chinese Anti-Crime Campaign’ (2003) 36(3)
Australian & New Zealand Journal of Criminology 272, 272-84. On account of anti-corruption campaigns, see
Benjamin van Rooij, ‘China’s War on Graft: Politico-Legal Campaigns against Corruption in China and Their
Similarities to the Legal Reactions to Crisis in the US” (2005) 14(2) Pacific Rim Law & Political Journal 289, 309.
On account of environmental pollution campaigns, see Carlos Wing-Hung Lo et al, ‘Explaining the Enforcement Gap
in China: Local Government Support and Internal Agency Obstacles as Predictors of Enforcement Actions in
Guangzhou’ (2012) 111 Journal of Environmental Management 227, 228; Rooij (n 19) 66; Benjamin Van Rooij et al
(n 19) 325. On account of wage arrears campaigns, see Sarah Biddulph, Sean Cooney and Ying Zhu, ‘Rule of Law
with Chinese Characteristics: The Role of Campaigns in Lawmaking” (2012) 34(4) Law & Policy 373, 382-90; Sean
Cooney, ‘Making Chinese Labor Law Work: The Prospects for Regulatory Innovation in the People’s Republic of
China’ (2007) 30 Fordham International Law Journal 1050, 1094-5.
23 See interviews with L1, L5, L9, T1, T3, T5 and T7.
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represent contractual practice. Through these efforts, the author confirmed that of the twenty-eight contracts,
twenty-five were standard contracts widely used in charitable trust practice, and the other three (two
recorded in Xi’an and one recorded in Qinghai) were unique and their clauses were separately planned
based on the special requirements of trust parties. Examination of these contracts suggests that charity
trustees prefer to use standardized precedent documents and negotiate contract terms on the basis of these
precedent documents.

The author examines these twenty-eight contracts here to explore two specific questions: first, how
trust parties use contracts to guide the performance of their legal roles; and second, how the contractual
arrangement between trust parties shapes the function and scope of the legal governance framework of

charitable trusts.
A The Use of Contract

The Chinese law stipulates that the establishment of charitable trusts shall be conducted in written form;
and ‘written form’ includes trust contracts, wills or other written documents prescribed by laws and
administrative regulations.?* The law itself indicates that trust parties have the freedom to determine what
type of written form to use for creating charitable trusts. Nevertheless, interviews with trustee managers
and regulatory officials suggest that the contract form is generally used in practice. The three officials?®
interviewed provided two reasons for this practice: one, charitable trusts are still in their infancy, and the
use of trust contracts can help to clarify the powers and duties between trust parties; and secondly, by
advising trust parties on how to modify contract terms, regulators can direct the management of charitable
trusts and the use of charitable assets in light of the state’s public welfare policy. These two reasons show
that regulators have played an active role in the establishment of charitable trusts. This active role is
consistent with the administrative style of regulation of charitable trusts.?

Compared to commercial trust contracts, the contract terms of charitable trusts have unique
characteristics. The parties to charitable trusts often spend large amounts of time on negotiating how
perceived risks could be allocated and how their powers and duties could be discharged. In creating
contractual relationships, the relevant parties may plan for specific issues.?’” From the perspective of trust

parties, the degree to which the relevant issues are planned for depends heavily on what type of risks may

% See (ZEEAZHLEFE/P) [Administrative Measures for Charitable Trusts] (People’s Republic of China)
China Banking Regulatory Commission and Ministry of Civil Affairs, 10 July 2017, (n 10) art 13; {4 A [RILAI
E{5#E£L) [Trust Law of the People’s Republic of China] (People’s Republic of China) National People’s Congress,
28 April 2001, (n 2) art 8; "~ [Bian Yaowu] (n 1) art 59.

5 See interviews with R1, R2 and R3.

26 See analysis in Section 111 of Chapter 4.

27 Stewart Macaulay, ‘Non-Contractual Relations in Business: A Preliminary Study’ (1963) 28(1) American
Sociological Review 55, 56.
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arise in each given case, to what extent this risk could be minimized through contractual planning, and how
the relative powers between trust parties are distributed. For example, when settlors wish to play a proactive
role in the management of trust affairs, trustees may wish to specify the way and extent in which settlors
exercise their legal powers through the contract. However, the extent to which the trustee’s desire can be
given effect depends on how large it perceives the risks associated with a settlor’s intervention to be and
how powerful the trustee is when trying to impose constraints on the settlor. Similarly, when trustees wish
to minimize the reputational risk flowing from the disposition of charitable trust assets, they may wish to
use collective decision-making mechanisms to share and dilute the potential responsibilities. However, the
extent to which the trustee’s desire takes effect depends on its perception of the complexity of the
management of charitable trusts and the extent to which a settlor is willing to participate in the decision-
making process. In these two examples, although the focus of the planned contract clauses is different, the
logic behind them is the same; that is, using contract tools to distribute risks between trust parties. To
analyse in-depth the ways in which contractual planning responds to trust parties’ perceptions of risk, the
section below will examine the factors that are relevant to contractual planning, and the way in which each

factor affects trust parties’ decision-making.
B Planning for the Risk of Vagueness of the Law

Contractual practice suggests that trust parties tend to use contract tools to allocate risks associated
with the vagueness of the law. It is acknowledged by contract theorists that contracts are widely used as
tools to allocate risks between relevant parties.? In light of the ambiguities in the legislative framework,
trust parties tend to use contractual tools to clarify how they should interact in the ongoing management of
charitable trust affairs, how the performance of their duties can be assessed, and how disputes between them
can be dealt with. As analyzed in Chapter 3, under the legislative framework for charitable trusts, the role
of the trustee is more akin to an agent of the settlor, rather than to a trustee as understood in common law
jurisdictions. Settlors have extensive statutory powers and therefore are able to play a proactive role in the
administration of charitable trusts.?® The gateway through which settlors intervene in the management of
charitable trusts is largely relaxed when looking at the fact that there are very few restrictions imposed on
the exercise of their powers and that there exists uncertainty as to how the performance of trustees’ duties
should be assessed. Recognizing this, for the purpose of mitigating disputes associated with the

administration of trust affairs, trustees may wish to specify in what scenario and to what extent settlors can

28 See Jeannie Marie Paterson, Andrew Robertson and Arlen Duke, Contract: Cases and Materials (Thomson
Reuters, 2016) 540; Stephen A Smith, Contract Theory (Oxford University Press, 2004) 308; Stewart Macaulay (n
27) 63; Stewart Macaulay, ‘An Empirical View of Contract Law’ (1985) 1985 Wisconsin Law Review 465, 475; Alan
Schwartz and Robert E Scott, ‘Contract Theory and the Limits of Contract Law’ (2003) 113(3) The Yale Law Journal
541, 555.

29 See analysis in Section I11 B of Chapter 3.
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intervene, and settlors may wish to clarify how trustees’ duties work and what each duty entails. Following
from this logic, trust parties in practice often specifically design contract clauses to guide how they interact
in the day-to-day governance of charitable trusts.

1 On the Part of the Settlor

Where consensus is reached that settlors will play a role in the ongoing management of charitable trusts,
the discussion that follows is to what extent and in what way the settlors will play their roles. In the
fieldwork, all trustee managers interviewed were asked, ‘Under what circumstances are you willing to use
contractual tools to limit the exercise of settlors’ powers?’. Five people answered this question.*® They said
that their motivation to create contractual constraints was primarily related to the vagueness of article 21 of
the Chinese Trust Law. Pursuant to this article, where there exist special reasons unanticipated at the time
trusts are created, settlors are entitled to ask trustees to modify management methods where the methods in
guestion are not favorable to realizing charitable purposes. The current law does not define ‘In which
situation can a management method be said to be unfavorable to the realization of trust purposes?’ and
‘What are the special reasons in the context of article 21?”. This vagueness creates a great deal of uncertainty
to the trustee’s administration of trust affairs. For example, to what extent does the current management
method impede the carrying out of charitable trust purposes? How should risks associated with the
modification of management methods be appropriately addressed? How would regulators look at the
modification of management methods? If there are no contractual clauses defining the way in which article
21 works, it is foreseeable that these questions will lead to controversy between the trust parties. Consistent
with this analysis, among the twenty-eight charitable trust contracts collected, twenty-two have
incorporated one similar provision®! to limit the potential application of article 21; that is, ‘because of
situations unexpected at the time trusts are created, any suggestions on changing management methods
must be submitted to regulatory agencies for approval’.® It is not difficult to understand the reason behind
this provision; namely, a layer of protection could be attached to trust parties if regulatory agencies are
involved in the decision-making process.®

On the other hand, contractual practice also raises a new question to consider: how should the legal
effect of these contractual constraints be understood? Although these constraints are imposed on the basis
of trust parties’ mutual assent, it is unclear whether such constraints are legally valid or not. The actors

interviewed have different views on this issue. Some proposed that these contractual constraints should be

%0 See interviews with T1, T2, T3, T5 and T6.

31 Whether contractual constraints can be imposed turns upon the balancing of various factors, including the
relative bargaining power between trust parties, and whether the constraint imposed is consistent with the interest of
each party. See interviews with A1, A6 and R1.

32 See interviews with L2, L3, L8, A2 and T1.

33 See interviews with T1, T3, T5, L1, L2 and L9.
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legally valid, provided that their imposition did not involve fraud, duress or undue influence on the part of
the trustee; whereas others were of the view that the settlors’ powers in article 21 of the Chinese Trust Law
were granted by statute, the exercise of which could not be burdened with contractual constraints.®* It is
unclear as to the legality of these constraints, and this issue is not answerable until judicial interpretations

or new laws are issued for clarification.
2  On the Part of the Trustee

The charitable trust, a business with low commercial profits but high reputational risks, is not
welcomed by trustees in practice. Analysis of the interview data shows that there are two reasons why
managers are reluctant to handle charitable trust affairs. The first is the lack of specific indicators to assess
the performance of managers who are responsible for charitable trusts. * The second is the high risk
associated with the administration of charitable trusts. On the other hand, the interview data shows that trust
companies may be willing to engage in charitable trust business if the potential benefits are thought to
outweigh the costs and risks. In the eyes of the trustees, the benefits of conducting charitable trust business
mainly include two aspects. The first is the benefit that trust companies can receive in respect of industry
rating. The China Trustee Association evaluates and grades the performance of trust companies annually.
Although the grade issued by this Association is not official, it has been considered a de facto authority for
the ranking of trust companies in China. Conducting charitable trust businesses can help trust companies
score well under the column ‘Social Responsibility’.% The second benefit relates to the positive effect that
trust companies can achieve for image building.®” Conducting charitable trust business can bring certain
promotional benefits to trust companies, for example demonstrating that they are fulfilling their social
responsibilities and have good social ethics. In consideration of such benefits, and the possibility of
allocating potential risks through the use of contractual tools, trust companies in practice have engaged in
much charitable trust business. The information disclosed in Charity in China shows that of the 118

charitable trusts recorded over the past three years, trust companies have accepted the office of trust for 72.

34 See interviews with A6, A7 and R1.

35 Most trust companies do not have specific indicators to assess the performance of managers responsible for
charitable trust affairs. These companies use indicators for commercial trusts (i.e. the rate of return on investment) to
assess the performance of charitable trusts. However, pursuant to article 30 of the Measures for Charitable Trusts,
charitable trust properties can only be invested in low-risk assets such as bank deposits, government bond, central
bank bills, or money market funds. In contrast, the investment areas for commercial trust assets are wide, including
infrastructure industry, the security market, the real estate industry, and commercial enterprises. According to the
assessment indicators for commercial trusts, no matter how diligent the managers are, it is extremely difficult to
achieve good performance when handling charitable trust affairs. See interviews with L1, L8, T1, T2, T3 and T5.

% See (fEFEAFTILIFLFEE] (47D ) [Guidelines for Industry Rating of Trust Companies (Trial)]
(People’s Republic of China) China Trustee Association, 14 September 2017, arts 7, 11. See also interviews with T1,
T3, T7,L1land L8.

37 See interviews with T1, T5, L1, L5, L9 and AL.

116



When trust companies have already participated in charitable trust business, the next question that
trustees have considered is: what measures can be taken to prevent their reputation from being damaged
when managing charitable trust affairs? The law does not delineate the scope and content of the managerial
or distributive powers held by trustees. Rather, it stipulates that trustees shall practice due diligence and
perform the duties of integrity and prudence when disposing of trust assets.® Given the vagueness in how
the trustee’s duties and powers are defined, the twenty-eight charitable trust contracts show that trustees in
practice often employ three types of contractual planning for managing trust affairs: one, specifying the
way in which the investment power is exercised; two, clarifying the way in which the statutory duties are

performed; and three, establishing charitable trust committees for collective decision-making.
(&) The Investment Power

Most trustees are willing to develop detailed and complete contractual terms for managing trust affairs.
Pursuant to article 30 of the Measures for Charitable Trusts, charitable trust assets must be invested in low-
risk assets such as bank deposits or government bonds. However, settlors and trust companies can, by

agreement, make exceptions® to the investment of trust assets.®® Five of the seven trustee managers

B (FEEILE /ML) [Administrative Measures for Charitable Trusts] (People’s Republic of China) China
Banking Regulatory Commission and Ministry of Civil Affairs, 10 July 2017, (n 10) art 24; {(rh# N RILFEEHE
%) [Trust Law of the People’s Republic of China] (People’s Republic of China) National People’s Congress, 28
April 2001, (n 2) art 25.

39 The Interim Measures for the Management of Value-Added and Investment Activities of Charitable Organization
(hereinafter ‘Measures for Charitable Organizations’) was issued on 30 October 2018. A conflict is raised between
the Measures for Charitable Organizations and the Measures for Charitable Trusts. The Measures for Charitable
Trusts stipulates that charitable trust assets shall be used for low-risk assets, but an exception can be made where
agreements are concluded between trust companies and settlors. See  { &35 {5 1.5 ¥ 777 [Administrative Measures
for Charitable Trusts] (People’s Republic of China) China Banking Regulatory Commission and Ministry of Civil
Affairs, 10 July 2017, (n 10) art 30. Given this, when charitable organizations take the office of trust, they cannot
invest high-risk assets by making special agreements with settlors. In contrast, the Measures for Charitable
Organizations releases this limitation, saying that charitable organizations can invest in asset management products
issued by financial institutions. See ( %& 3t ZH 23 (R (i B4 {E % V5 20 B HE R 1T /095D [Interim Measures for the
Management of Value-Added and Investment Activities of Charitable Organizations] (People’s Republic of China)
Ministry of Civil Affairs, 30 October 2018, art 4. One question arises as to which Measure should be followed when
charitable organizations invest charitable trust assets. If we follow the principle ‘new law superior to old law’, it is
said that the Measures for Charitable Organization should be applied first and therefore the investment power of
charitable organizations is expanded. On the other hand, if we follow the principle ‘special law superior to general
law’, the Measures for Charitable Trusts should be applied first where charitable organizations act as trustees. In this
light, the investment power of charitable organizations is strictly limited. See 4:47% [Jin Jinping], (Z&3%&{ZFCAIIN
Hil 28 — MP<ZEELE H/ME>) [Regulation of Charitable Trusts — Comment on <Administrative Measures
for Charitable Trusts>] (2017) 16 H [E 42414 China Social Organization 23, 26.

40 In contrast to the investment of charitable trust properties, the trustees of public welfare trusts have no freedom
in making investments, and trust parties cannot use contractual agreement to exclude this investment restriction. See

(P EER ISP A T R T EMEFEA AT R A tf G055 SCRr R 5 B TAEM@ A1) [Notice of the General
Office of China Banking Regulatory Commission on the Encouragement of Charitable Trust Business of Trust
Companies to Support Post-Earthquake Reconstruction] (People’s Republic of China) General Office of China
Banking Regulatory Commission, 6 February 2008, s 6(3).
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interviewed said that they were reluctant to retain broad investment power when managing charitable trust
assets;* whereas the other two expressed that it made no difference whether flexible investment power is
reserved or not, for all investment decisions must be approved by the settlor.*? Different from commercial
trusts where managers are entrusted to invest in pursuit of profitable gains, stability and low risk are the
crucial concerns when investing charitable trust assets. In this light, trustees of charitable trusts wish to plan
in detail how trust assets could be invested and what the procedure for making investment decisions is in
the contract. Among the twenty-eight charitable trust contracts, twenty-three contained a similar clause that
narrows the investment scope to limited types of assets, such as bank deposits, central bank bills, and
financial bonds. As to the other five contracts in which trustees are authorized to make flexible investment
decisions, the decision-making procedure is set forth clearly in the contract. Finally, even more significantly,
all twenty-eight trust contracts are written with a clear investment disclaimer marked in bold. Under the
disclaimer is a series of warnings that serve to outline the risks (e.g. market risks and policy risks) that may

arise from the investment of charitable trust assets.
(b) The Statutory Duty

Trustees of charitable trusts must not only abide by the Chinese Charity Law, but also comply with the
regulations applicable to trust companies“® or charitable organizations.** Nevertheless, these legal
instruments all lack clear guidance on how the trustee’s duties are defined and how the performance of
these duties should be assessed. Meanwhile, because of intense administrative and policy influences,
regulators are inclined to exercise their powers strictly in dealing with non-compliance with regulatory

measures or violations of the law.* Given these two concerns, when designing contract terms, trustees are

41 See interviews with T1, T2, T3, T5 and T6.

%2 See interviews with T4 and T7.

43 For regulations that apply to trust companies, see, eg, (fEFEARIEFEIMED [Measures for Administration
of Trust Companies] (People’s Republic of China) China Banking Regulatory Commission, 23 January 2007; ({5
HAFREEREEFREHIME) [Administrative Measures for Collective Investment Trust Schemes of Trust
Companies] (People’s Republic of China) China Banking Regulatory Commission, 4 February 2009; {{Z¥G/A &4
TWAREHIME) [Measures for the Administration of Net Capital of Trust Companies] (People’s Republic of China)
China Banking Regulatory Commission, 24 August 2010; ({SFL#% A FE B EEHE 1T /3E)  [Interim
Measures for the Administration of Information Disclosure by Trust Companies] (People’s Republic of China) China
Banking Regulatory Commission, 18 January 2015.

% For regulations that apply to charitable organizations, see, eg, (#t<xHfAZICEFZH]) [Regulations on
Registration Administration of Associations] (People’s Republic of China) State Council, 6 February 2016 (n 14);

(FEEEP%B]) [Regulations on Administration of Foundations] (People’s Republic of China) State Council,
3 August 2004 (n 13); (R IpAEAL A7 B0 B B 47 46%1)  [Interim Regulations on the Administration of the
Registration of Privately-Operated Non-Enterprise Organizations] (People’s Republic of China) State Council, 25
October 1998 (n 15); (Z&3G 4R ORMERIE I TGS E AT /M%) [Interim Measures for the Management of
Value-Added and Investment Activities of Charitable Organizations] (People’s Republic of China) Ministry of Civil
Affairs, 30 October 2018 (n 39).

45 See analysis in Section 11 C of Chapter 4.
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concerned less about how to acquire more powers vis-a-vis the other party, but more about what clauses
can be used to guide the discharge of their legal roles.

Two duties are carefully planned in twenty-five contracts: the duty to segregate and the duty to disclose.
The duty to segregate is stipulated in article 27 of the Measures for Charitable Trusts: the assets of a
charitable trust must be separated from the assets of the charitable trust trustee. This article does not
elaborate two issues. First, to what extent and in what way can the duty to segregate be performed? Secondly,
how may the trustee separately manage and compile separate accounts for the assets of different charitable
trusts? In practice, trustees have taken a variety of approaches to address the above two questions, and the
one used most is to specify the way in which this duty works though the contract. This approach has been
evidenced by contractual practice. A common clause dealing with the duty to segregate was incorporated
in all of the twenty-eight contracts collected. That is, ‘The trustee is responsible for setting up a special
bank account for each charitable trust it handles, and signing a contract with professional custodians
(commercial bank) to safeguard charitable trust assets and review the net asset value of the assets; different
charitable trusts shall be independent of each other in terms of account setup, bookkeeping record and fund
allocation’.*8

Clarification of disclosure duties through the contract serves the same purpose of facilitating the
management of trust affairs. Two observations can be offered here. To begin with, the current law on
information disclosure is too vague and incomplete. The law stipulates that trustees are obliged to disclose
charity-related information in an adequate and timely manner. However, little guidance has been given on
how this duty could be performed.*” In the eyes of the trustees, two questions remain to be addressed: a) to
what extent the information regarding trust asset conditions should be disclosed; and b) whether the level
of transparency required of a charitable trust should be differentiated by the scale and the type of its assets,
or the nature of its charitable purposes.®® In the eyes of the regulators, the crucial concern is whether there

is sufficient transparency to inform regulators and stakeholders that trust assets are being used for

46 See interviews with L1, L2, L5, L9, T1, T3, T5 and T7. Compared to the Measures for Charitable Trusts, the
Administrative Measures for Collective Investment Trust Schemes of Trust Companies prescribes that, after the
establishment of a trust scheme, the trust company shall deposit assets under the trust scheme into a special bank
account; meanwhile, during the term of a trust scheme, the trust company shall select a commercial bank with stable
operations as the custodian. See ({ZFEA A& TR EFE1TRIE B IME)  [Administrative Measures for Collective
Investment Trust Schemes of Trust Companies] (People’s Republic of China) China Banking Regulatory Commission,
4 February 2009, (n 43) arts 18-9. Although the Measures for Collective Investment Trusts Schemes does not apply to
charitable trusts, trust companies often draw reference from the experience of collective investment trusts when
engaging in charitable trust business.

4 (ZEEASLEFIMNE) [Administrative Measures for Charitable Trusts] (People’s Republic of China) China
Banking Regulatory Commission and Ministry of Civil Affairs, 10 July 2017, (n 10) arts 14, 56; (/4 A\ RILAIE
Z&327L) [Charity Law of the People’s Republic of China] (People’s Republic of China) National People’s Congress,
16 March 2016, (n 10) art 71.

48 See also analysis in Section 1l C of Chapter 4.
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appropriate purposes. In order to simplify the supervisory work and mitigate the risks associated with the
supervision of charitable trusts, regulators often require trust parties to specify how the information
disclosure in the contract works, and what information is involved. The regulatory officials in Guangzhou
and Beijing even said that the degree of specificity of the information disclosure clause was essential to
determining whether a charitable trust would be recorded or not.*® Among the trustee managers and trust
lawyers interviewed, four interviewees® had the experience of modifying contract clauses in accordance
with the regulators’ suggestions. They stated that, on the one hand, the regulators’ interference with their
contractual planning was beyond their expectations; on the other hand, the regulators’ suggestions on how
the information disclosure clause should be modified were insightful, since they could discern the regulators’

concerns and use this experience to continually update and modify standard contract terms for future use.
(c) The Charitable Trust Committee

The charitable trust committee mechanism is widely used in practice to guide the management of
charitable trust affairs. The charitable trust committee generally comprises the trustee, the settlor, and the
trust supervisor (if any). In this committee, the members agree in advance that any decision relating to the
selection of beneficiaries or the distribution of trust assets can only come into force when unanimous
consent is achieved between members.>* The committee, a mechanism unique to Chinese charitable trusts,
is rarely used in commercial trusts. What is the rationale behind the establishment of this committee? Why
do trustees wish to involve settlors and trust supervisors in the decision-making process? By interviewing
trust lawyers and trustee managers, the author identifies two reasons. First, trustees must abide by the duty
of care, the duty of skill, and the duty of prudence when managing and distributing charitable trust assets.
However, the current law is entirely silent on how these duties should be defined. In the eyes of the trustees,
it may become easier to meet the requirements of ‘due care’, ‘skill’ and ‘prudence’ if the charitable trust
committee is involved in the decision-making process.>? Secondly, compared to the asset scale of the
individual collective investment trust (amounting to RMB 0.135 billion yuan / 1.88 million USD dollars on

average),> the asset scale of the individual charitable trust is not large, ranging approximately from RMB

49 See interviews with R1 and R2.

%0 See interviews with L1, L2, L3 and T5.

51 In charitable trusts where local governments act in the capacity as settlors, the relevant governments use the
mechanism of the charitable trust committee. For the purpose of protecting reputation, these governments tend to be
proactive in supervising the management of trust affairs. Meanwhile, because these governments have resources and
experience in selecting beneficiaries, they advise trustees on how to choose beneficiaries and how to distribute trust
assets. See interviews with L1 and T1.

52 Interviewees in favor of this opinion include A1, A6, A4, L1, L3 and T7.

53 rh [ N RS FE 54 W 7 [Institute of Trust and Fund of Renmin University of China], (' E{54t
R RS (2016) ) [The Development Report of Chinese Trust Business (2016)] (71 E 4 5% i ikt [China
Economic Publishing House], 2018) 127.
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10,000 yuan to RMB 10 million yuan (from 1,396.65 USD dollars to 1.39 million USD dollars).%
Charitable trusts are not the core business of trust companies. However, trustees are exposed to different
levels of legal and reputational risks when managing charitable trusts. In view of these two reasons, most
of the trustees interviewed are inclined to use the committee mechanism to administer trust affairs — by
allowing settlors and trust supervisors to participate in the decision-making process, the responsibilities
associated with the management of charitable trusts can be shared and diluted.

On the other hand, it is worth noting that among the twenty-eight contracts, the three contracts from
western China make no mention of how charitable trust affairs should be managed and how the
responsibilities and duties of each party should be performed. On its surface, this phenomenon suggests
that there may exist a regional variation in terms of contractual planning. Nevertheless, interviews with
trust lawyers and trustee managers® in charge of the creation and management of the three trusts, suggest
that this phenomenon is not contrary to this chapter’s argument that contracts are highly planned for risk
allocation. According to the interview data, the charitable purposes of the three trusts were all related to
poverty alleviation. They all lasted less than six months; the distribution was one-off; and the trustee had
no discretion as to how trust assets should be distributed and how beneficiaries should be selected. The
parties to these three trusts had previously reached a consensus with regard to all managerial and distribution
affairs. Thus, they were of the view that the perceived risks mentioned earlier were less likely to materialize,
and therefore the need to highly plan contract terms for risk allocation was not imperative and urgent.

C Planning for the Risk of Public Scrutiny

As already analyzed in Chapter 3, settlors in law are empowered to play a proactive role in the day-to-
day governance of Chinese charitable trusts. The granting of wide powers to settlors is consistent with the
objective of securing settlors’ autonomy and serves to encourage the public to take advantage of trusts to
develop charitable causes.* In practice, there is no uniform answer as to the extent to which, and the way
in which, settlors intervene in the management of charitable trusts. Among the actors interviewed, a certain
number expressed a view that settlors should play a dominant role in the administration of charitable trusts.>’
In contrast, other interviewees suggested that it was not proper to simply say that settlors play a proactive
or conservative role. The extent to which a settlor intervenes in each trust varies considerably. This depends
on the balancing or weighing of multiple factors, including the settlor’s wishes and identity, the scale of
trust assets, the nature of the charitable purpose, and the duration of the charitable trust.® The weight

allocated to each factor noted above varies, and two factors are especially important in settlors’ decision-

5 This data is accessible through the uniform information platform Charity in China.
%5 See interviews with L1, L2 and T1.

% See analysis in Section I11 B of Chapter 3.

57 See interviews with L2, L8 and A2.

%8 See interviews with Al, A3, A4, A6, R2, L1, L3, T1and T7.
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making process: the scale of trust assets and the nature of charitable purposes. The larger the scale of trust
assets, or the more politically or socially sensitive the charitable trust purpose, the greater the likelihood
that the settlor will play an active role. A common pattern can be discerned from this observation: the degree
of likelihood to which settlors will bear legal or reputational risk determines how willing they are to play

supervisory roles.
1  The Nature of the Charitable Purpose

The first factor that affects a settlor’s decision making is the nature of the charitable purpose. This does
not mean that the charitable purposes themselves are closely related to settlors’ interests, and therefore
settlors are inclined to keep a close eye on carrying them out. Instead, what motivates settlors to play a
proactive role is the degree of likelihood that they will bear legal or reputational risks when the purposes to
be carried out are politically or socially sensitive. Three illustrative examples are the Charitable Trust of
Precision Poverty (jingzhun fupin ¥ #:$k7%) — Zhejin Wulanchabu City Chahar Right Back Banner (the
‘Back Banner Charitable Trust’);*® the China Credit Trust — 2018 Annual Charitable Trust of Poverty
Alleviation (the ‘Credit Charitable Trust’);%° and the SDIC Taikang Trust — 2018 Gansu Lintao Industry
Charitable Trust of Poverty Alleviation (the ‘SDIC Charitable Trust’).5 In these three trusts, local poverty
alleviation and development offices (government agencies) act in the capacity of settlors.®? Interviews with
trustees and trust lawyers, responsible for creating and managing the three trusts, indicate that there are two
reasons why government agencies wish to play a proactive role.®® First, the task of alleviating poverty is a

% Relevant information on the platform Charity in China includes: (a) this trust was recorded by the Hangzhou
Bureau of Civil Affairs on 14 December 2018; (b) the settlor was the Poverty Alleviation and Development Office of
Charhar Right Back Banner; (c) the trustee was Zheshang Jinhui Trust Company; (d) the trust supervisor was
JINGTIAN & GONGCHENG Law Firm; and (e) the charitable purpose was to alleviate poverty and help the poor,
and engage in other charitable activities that are compliant with the Chinese Charity Law, the Chinese Trust Law and
the Measures for Charitable Trusts.

80 Relevant information on the platform Charity in China includes: (a) this trust was recorded by the Beijing Bureau
of Civil Affairs on 9 July 2018; (b) the settlor was the Poverty Alleviation and Development Office of Lintao County;
(c) the trustee was China Credit Trust Company; (d) the trust supervisor was Beijing ZHONGSHENG Law Firm; and
(e) the charitable purpose was to alleviate poverty and help the poor, support the development of characteristic
industries in poverty-stricken areas of Gansu Province, and provide educational and cultural assistance for local people
who are destitute.

61 Relevant information on the platform Charity in China includes: (a) this trust was recorded by the Beijing Bureau
of Civil Affairs on 26 March 2018; (b) the settlor was the Poverty Alleviation and Development Office of Lintao
County; (c) the trustee was SDIC Taikang Trust Company; (d) the trust supervisor was Beijing ZHONGSHENG Law
Firm; and (e) the charitable purpose was to alleviate poverty and help the poor, and to provide educational and living
assistance for local poor people by supporting the development of characteristic industries in poverty-stricken areas
of Gansu.

52 Three aspects require attention. First, the trust assets of the three trusts come from private donors rather than
government funds. Secondly, in the three trusts, private actors donate assets to government agencies and reach an
agreement with relevant agencies that these assets shall be used for charitable purposes. Thirdly, the reason
government agencies use charitable trusts is that trust companies have expertise in investing and managing trust assets.
See interviews with T1 and L2.

83 See interviews with T1 and L2.
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crucial policy objective of both central and local governments.5 Media exposure of scandals will bring
about rapid governmental intervention to redress the wrong,® and an official may be demoted or, in extreme
situations, dismissed from their current position once a public incident has caught the attention of higher-
level authorities.®® Secondly, the task of alleviating poverty is closely related to the interests of the public.
In this regard, the public is willing to pay close attention to the administration of charitable trusts that are
relevant to poverty alleviation. As we all know, any public speculation about the use of charitable assets
may result in irrevocable reputational damage to the governments concerned. In consideration of this
reputational risk, trust parties have a strong incentive to plan in detail what role settlors play in the

management of trust affairs.
2  The Scale of Trust Assets

The second factor that affects a settlor’s decision making is the scale of trust assets. Where the scale
of trust assets is large in the eyes of settlors, it is highly likely that they will play a proactive role in the
management of trust affairs. Two explanations are available here. The first relates to the settlor’s wishes.
Settlors, as benevolent property owners, place a certain amount of their assets in charitable trusts. In this
sense, it is understandable that they have the desire to see how the money is going to be used. Meanwhile,
the courts are also willing to uphold such wishes, in consideration of the notion that owners are provided
with maximal freedom in disposing of their assets.®” The second explanation derives from the settlors’
perceptions of risk. Over the last two decades, settlors in China have seen enormous unstable and

unsuccessful charities. They are aware of the misappropriation risk that may arise from the day-to-day

% For policy documents on poverty alleviation, see, eg, (e, [ 5% B JC T 47 i Bt 23 BCUR B 1 He s )
[Decision of the Central Committee of the Communist Party of China and the State Council on Winning the Battle
Against Poverty] (People’s Republic of China) Central Committee of the Communist Party of China and the State
Council, 29 November 2015, chs 1-2; (4 A RAFR KK T [ RE G M2 KR H -+ = TUFE R 4921
#l) [Resolution of the National People’s Congress on the Outline of the Thirteenth Five-Year Plan for National
Economic and Social Development] (People’s Republic of China) National People’s Congress, 16 March 2016, chs
56-8; (RO ¢ T HEZE IR FE B2 I i X RSB gt 22 B0 % AR = L) [Opinions of the Ministry of Civil Affairs
on Promoting Poverty Alleviation in the Field of Civil Affairs in Deep Poverty Stricken Areas] (People’s Republic of
China) Ministry of Civil Affairs, 7 April 2018, ch 1; (' ERMHRTTF RN E (2011-2020 45) ) [Outline of
Poverty Alleviation and Development in China Rural Areas (2011-2020)] (People’s Republic of China) Central
Committee of the Communist Party of China and State Council, 27 May 2011, chs 2-3; {(“+ = T.”fi 7X B R %)
[13th Five-Year Plan’ for Poverty Alleviation] (People’s Republic of China) State Council, 23 November 2016.

8 Sean Cooney (n 22) 1095.

 Hon S Chan and Jie Gao, ‘Performance Measurement in Chinese Local Governments’ (2008) 41 Chinese Law
& Government 4, 8; Kwai Hang Ng and Xin He, Embedded Courts: Judicial Decision-Making in China (Cambridge
University Press, 2017) 130.

57 Simon Gardner, An Introduction to The Law of Trusts (Oxford University Press, 2011) 296; John D Morley and
Robert H Sitkoff, ‘Making Directed Trusts Work: The Uniform Directed Trust Act’ (2019) 44(1) ACTEC Law Journal
3, 8; Robert H Sitkoff, ‘Trusts and Estates: Implementing Freedom of Disposition’ (2014) 58 Saint Louis University
Law Journal 643, 651; John H Langbein, ‘Mandatory Rules in the Law of Trusts’ (2004) 98(3) Northwestern
University Law Review 1105, 1121.
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operation of charitable trusts. Interviews with trust lawyers suggest that the reputation of a charitable trust
is critical to its ability to carry on its purpose. Scandals exposed by media or the public at large may send a
signal that settlors are largely responsible for the misuse of charitable assets, even if the misuse itself is not
related to the conduct of settlors. %8 In view of these reputational and legal risks, settlors are willing to keep
a close eye on the discharge of trustees’ duties.

D Planning for the Risk of Regulatory Scrutiny

After considering contractual plans for the risk of public scrutiny, and for the risk of vagueness of the
law, this section will examine how contractual tools are used to allocate risks of regulatory scrutiny. As
already noted in Section Il, the Chinese Charity Law provides a new, significant regulatory framework that
applies to charitable trusts. The parties to charitable trusts are fully aware of the policy objectives that this
new framework is designed to achieve and the possible negative consequences of violating these objectives.
As a result, the parties involved in charitable trust business often use contracts to guide how they discharge
their legal duties, so that their behaviours or activities could be aligned with the public welfare policy of
the regulatory authority. A close study of the twenty-eight contracts shows that, for the purpose of allocating
risks of regulatory scrutiny, trust parties often use contractual tools to plan three aspects: the dispute
resolution clauses, the termination of charitable trusts, and the defective performance of trust parties.

1  The Dispute Resolution Clause

Pursuant to article 23 of the Measures for Charitable Trusts, charitable trust assets and the proceeds
thereof must be used for charitable purposes.®® Failure to comply with this ‘all charitable use’ requirement
will attract serious administrative liabilities on the part of the trustees (violators), which may include
warning, disgorgement of illegal gains, and fines.” Since trustees fully understand that they may be forced
to pay penalties in the event of non-compliance, their motivation to breach in the first place will be greatly
reduced. Moreover, punishments can become public knowledge very quickly, and it is difficult for
defaulters to stay away from such controversies. The damage to a trustee’s reputation is, in this sense, not

likely to be constrained.

%8 See interviews with L1, L2 and L3.

89 See (ZEEEFLE ML) [Administrative Measures for Charitable Trusts] (People’s Republic of China)
China Banking Regulatory Commission and Ministry of Civil Affairs, 10 July 2017, (n 10) art 23. According to this
legislative requirement, the inclusion of commercial or private purposes that are incidental or ancillary to charitable
purposes will render the whole charitable trust invalid in China. This kind of legislative arrangement is in stark contrast
to the legislative arrangement for Anglo-Australian charitable trusts. In Australia, a charitable trust is not invalid by
reason only that a non-charitable purpose is included in any of the purposes to, or for which, an application of any of
the trust funds is directed or allowed by the trust. See Charitable Trusts Act 1993 (NSW) pt 5 s 23 sub-s (1); Charities
Act 1978 (Vic) pt IB s 7M sub-s (1); Trustees Act 1962 (WA) pt VIII s 102 sub-s (3); Variation of Trusts Act 1994
(Tas) pt 2 s 4 sub-s (2); Trustee Act 1936 (SA) pt 4 s 69A sub-s (1); Trusts Act 1973 (QId) pt 8 s 104 sub-s (1).

0 (ZEEASLEFIMNE) [Administrative Measures for Charitable Trusts] (People’s Republic of China) China
Banking Regulatory Commission and Ministry of Civil Affairs, 10 July 2017, (n 10) art 59.
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The perceived risk is influential on trustees’ conduct; for example, trustees may have no incentives to
take high-risk actions. Recognizing this, the next question to consider is: if settlors ask trustees to take
certain actions that are in violation of legislative or regulatory requirements (e.g. prioritizing settlors’
private interests when distributing charitable assets), what should a trustee do? A certain number of trustee
managers and lawyers were asked about this question, and seven people answered. They pointed out that
one of the main reasons for detailed contractual arrangements was to guide the performance of trustees’
legal duties when disagreement occurs.” The vagueness of the law creates a high level of uncertainty to
trustees’ management of charitable trusts. Trustees do not know how their performance could be assessed
and whether their management is compliant with the requirements of regulatory measures. This uncertainty
creates a greater scope for settlors to interfere with the management of charitable trusts. In this regard,
charitable trust contracts often incorporate a long and clear clause articulating the process to be followed in
the event of disputes between settlors and trustees. Pursuant to this clause, where disputes arise as to
whether settlors’ private interest can be prioritized, the trustees will first communicate with settlors,
explaining that any consideration of a trust party’s personal interest is not allowed by regulators. If a
deadlock occurs, the parties to charitable trusts have agreed in advance that these disputes can be submitted
to regulators for resolution. This observation has been evidenced by contractual practice. Eighteen of the
twenty-eight charitable trust contracts have been planned carefully with one provision; namely, settlors are
obliged not to require trustees to manage trust assets in illegal ways and not to seek illegal benefits through
the operation of charitable trusts. In response to this contractual duty, a large group of trustees, at the same
time, have reserved themselves with the power to resign.”? This power is favourable to protecting the
trustees’ interest, in that it often takes the form of a contractual clause that allows trustees to terminate the
contract without fault of either party. Where the appearance of a conflict between trust parties is so great,
and the settlors’ intervention demonstrates a high possibility to cause risks of non-compliance, trustees
would expect to exercise this power in such dilemmas.

On the other hand, settlors also often reserve themselves the contractual power to replace trustees. This
practice points to two implications. First, the power to replace trustees could facilitate the settlors’
supervision over charitable trusts, in that their exercise of this power can protect the interests of charitable
trusts if the trustees misappropriate trust assets or administer trust affairs contrary to charitable trust

purposes. Secondly, this power may pose risks to trustees’ management of charitable trusts, in that settlors’

1 See interviews with T1, T2, T3, T4, L1, L2 and L3.

21t is possible for trustees to reserve the power to resign in trust contracts. Article 39 of the Measures for
Charitable Trusts allows this contractual power to be reserved by trustees — the trustees of charitable trusts may not
resign on their own, unless otherwise prescribed in trust documents. In contrast, the power to resign is not allowed to
be reserved by trustees of Chinese public welfare trusts. Article 66 of the Chinese Trust Law prescribes that ‘no trustee
of a public welfare trust may resign without the approval of the public welfare administration authority’.
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arbitrary exercise of this power could create uncertainty to trustees’ decision-making and motivate them to
act negatively on trust affairs. Considering these two concerns side by side, it would seem that in actual
contractual practice, a settlor’s exercise of a replacement power is often burdened with strict conditions.
For example, among the twenty-eight contracts collected, ten have clearly incorporated the provision that
‘the settlor can replace or change the trustee only if the trustee disposes of trust assets in breach of the trust
purpose or causes losses to the trust assets due to violation of its management duties or improper handling

of the trust affairs’.
2 The Termination of Charitable Trusts

The second area where trust parties wish to plan in detail is the termination of charitable trusts. Two
observations can be drawn upon the investigation of the trust contracts collected. First, all of the contracts
examined required that the assets of a charitable trust and the proceeds thereof must be used for charitable
purposes; where trustees use trust assets and the proceeds thereof for non-charitable purposes, settlors have
the power to ask trustees to restore the assets to their former state or make compensation.” Secondly,
twenty-three contracts provided a detailed description of how charitable trust assets shall be dealt with in
the event of termination. Interviews with regulatory officials and trustee managers suggest that this planning
is closely related to the perceptions of risk by both regulators and trust parties.

First, regulators have no expertise in exercising the cy-prés power. Pursuant to article 43 of the
Measures for Charitable Trusts, where a charitable trust is terminated, and the trustee assets have no owner
or the owner of the trust assets is the unspecified general public, the CAD that processes the record-filing
of the charitable trust is empowered to guide the trustee to use the trust assets for purposes similar to the
original charitable purposes. This cy-pres mechanism aims to strike a balance between securing the settlor’s
autonomy and preserving charitable resources in the public domain to the largest extent.”* However,
charitable trusts in China are still in their infancy, and there are ambiguities with this mechanism. How
should the cy-prés use of charitable trust assets be controlled? To what extent can the purposes be
considered similar to the original charitable purposes? Since no government documents or laws have been
issued for reference, these two questions are not answerable at present. The government officials and
scholars interviewed stated that it was still unclear how the cy-prés mechanism should work in practice and
what role regulators could play in the cy-prés use of charitable trust assets.” Before clarifying these two

guestions, the CADs in Beijing, Shanghai, Hangzhou, Gansu and Qinghai are disinclined to exercise their

3 This practice is consistent with the requirement of article 23 of the Measures for Charitable Trusts.

4 Edith L Fisch, ‘Changing Concepts and Cy Pres’ (1959) 44(3) Cornell Law Review 382, 382; W Barton Leach,
‘Perpetuities: Cy Pres on the March’ (1964) 4 Vanderbilt Law Review 1381, 1385-6; Mercia Chapman, ‘Larger
Charitable Trusts & the Operation of the Trustee Act’ in Charitable Trusts: In Victoria (Legal and Accounting
Management Seminars Pty Ltd, 1996) 2.

5 See interviews with R1, R2, A1, A3, A4, A5 and AG.
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cy-prés power over the operation of charitable trusts, as evidenced by the complete absence of cy-prés work
conducted in any of the five cities since the enactment of the Chinese Charity Law in 2016. Furthermore,
the interview data shows that regulators tend to require trust parties to incorporate detailed contractual
provisions specifying how trust assets should be used when charitable trusts are terminated.” This practice
is consistent with the regulatory strategy noted in Section 111-B; namely, regulators use their regulatory
powers to influence the contractual planning between trust parties, so as to mitigate risks that regulators
may encounter in the discharge of their roles.

Secondly, the cy-pres use of charitable assets is also of primary concern to trust parties. Aside from the
cy-prés scheme implemented by regulators, trustees also have the power to direct charitable assets cy-prés
to a similar purpose, provided that this use is approved by relevant regulators.”” In the eyes of the trustees,
how can the cy-pres use of charitable trust assets be compliant with regulatory measures? And, even more
importantly, in what way could the cy-pres use of charitable trust assets avoid public criticism? The two
questions significantly affect trustees’ decision-making, especially considering that the public at large lacks
trust in the performance of their duties and administrative liabilities would arise on their part when any
improper use of trust assets is made known to relevant regulators. In view of the legal and reputational risks,
the parties to charitable trusts wish to describe clearly how the trust assets should be dealt with in the trust
contract, and also wish to consult regulators on how the clauses concerning the cy-prés use of charitable
trust assets should be designed or modified. Among the twenty-eight charitable trust collected, twenty
incorporated one similar provision describing the cy-prés use of charitable assets upon the termination of
charitable trusts. That is, where a charitable trust is terminated, upon approval by the relevant regulators,
the trustee of a charitable trust should use the trust assets for purposes similar to the original charitable

purposes.
3 The Defective Performance of Trust Parties

It is common for contract parties to use ‘actual or potential sanctions to induce performance of the
contract or to compensate for non-performance’.” Upon a careful study of the twenty-eight charitable trust
contracts, one can discover that trust parties tend to plan in detail how the defective performance of each

party should be dealt with, especially those that are likely to attract the attention of regulators. In the twenty-

76 See interviews with L1, L2, T5 and T7.

T (ZEEEIEEHIME) [Administrative Measures for Charitable Trusts] (People’s Republic of China) China
Banking Regulatory Commission and Ministry of Civil Affairs, 10 July 2017, (n 10) art 43.

78 Stewart Macaulay (n 27) 56. See also United Group Rail Services Ltd v Rail Corporation New South Wales
(2009) 74 NSWLR 618, 630, 636; Beaton v McDivitt (1987) 13 NSWLR 162, 168; Jeannie Marie Paterson, Andrew
Robertson and Arlen Duke, Principles of Contract Law (Thomson Reuters (Professional) Australia Limited, 5™ ed,
2016) 6; Roger Brownsword, ‘Two Concepts of Good Faith’ (1994) 7 Journal of Contract Law 197, 211; Geoffrey K
Flint, ‘Enforce Them All: A Battle Cry for the Beleaguered Agreement to Negotiate’ (1995) 13 Australian Bar Review
262, 270-1.
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eight charitable trusts, there are two clauses commonly incorporated. The first relates to the unlawful
creation of charitable trusts — that is, settlors create charitable trusts for illegal purposes.” This unlawful
practice, pursuant to article 54 of the Measures for Charitable Trust and article 11 of the Chinese Trust
Law, will strike down the legality of the whole trust scheme and attract investigation from relevant
regulators. In the eyes of the trustees, it is cumbersome and difficult to identify the source of trust assets
and to discern the true purpose behind the establishment of a trust. More significantly, regulatory
investigations of such illegal behaviors might easily become public knowledge and attract media coverage.
Because of this concern, trustees have the incentive to write a clause to deal with the illegal creation of
charitable trusts. This thinking has been demonstrated by the contractual practice: among the twenty-eight
contracts examined, twenty-one have incorporated a clause stipulating that settlors should not create trusts
for illegal purposes; if trustees suffer losses due to the illegal creation of charitable trusts, the losses in
guestion shall all be compensated by settlors.

A second clause commonly found in charitable trust contracts relates to the guarantees and statements
made by trust parties. In practice, the most common guarantee made by trust parties is the one that settlors
or trustees have no direct or indirect interest with the selected beneficiaries. This guarantee is in line with
the requirement of the no-interest rule as stipulated in article 10 of the Measures for Charitable Trusts.
There is a strong policy consideration bearing upon the operation of this no-interest rule; namely, to prevent
charitable trusts from becoming channels for corruption or crimes.?’ Consistent with the trend to create a
strict regulatory environment for charitable trusts,®! regulators tend to exercise their powers strictly in
dealing with violations of the no-interest rule and also tend to disclose their disciplinary decisions so as to
show the public that they are performing their jobs properly. The parties to charitable trusts have a clear
understanding as to the legal consequences of violating the no-interest rule. Contractual practice evidences
the above thinking. Interviewees with experience of selecting beneficiaries stated that bargaining on the
terms of the no-interest rule was a key part of contract negotiations.2 Among the twenty-eight charitable
trust contracts collected, twenty-four include this clause: ‘If trustees (or settlors) find that the selected
beneficiaries have an interest in settlors (or trustees), trustees (or settlors) have the power to request the
beneficiaries to return all benefits within the prescribed time period. Failing that deadline, settlors (or
trustees) shall compensate these benefits to the trust assets’. As regards contracts that make no mention of
the no-interest rule, the author interviewed the relevant trustee manager to ask about the reason. The data

shows that the trust in question was not complicated: trust parties had agreed in advance that all trust funds

(e NRILFEEFE1EY  [Trust Law of the People’s Republic of China] (People’s Republic of China)
National People’s Congress, 28 April 2001, (n 2) arts 11, 14.

8 See interviews with R2, L3, A1, A3, A4 and A7.

81 See analysis in Section Il of Chapter 4.

82 See interviews with T1, L2, L1 and L5.
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should be donated to a designated national public hospital to support medical research, and the trustee had
previously identified that the settlor had no interest in this designated hospital.

IV CONCLUSION

Chapter 3 analyzed the legislative regime governing the internal relationship between trust parties (i.e.
settlors, trustees and beneficiaries). The analysis showed that the law sets up the internal governance
framework but that it is incomplete and vague in the role of each party and the ways in which these parties
should interact. Chapter 4 analyzed administrative practice and discovered that regulators in China are
subject to intense policy and administrative pressures and thus strongly responsive to extra-legal factors in
their implementation of the law. Due to the risk posed by the vagueness of the law and administrative
practice, trust parties have perceived three types of risk in the creation and ongoing management of
charitable trusts; namely, the risk of vagueness of the law, the risk of public scrutiny, and the risk of
regulatory scrutiny. This chapter has examined these risks and the ways in which these risks affect the use
of contractual tools by trust parties. It showed that contract clauses are widely used by trust parties to
distribute risk and that two levels of relationship are regulated in this contract practice.

The first level of relationship is the horizontal relationship between settlors and trustees. For the
purpose of mitigating risks, trust parties in practice often use contract to plan how trust affairs should be
managed and how the performance of each party’s role should be assessed. The analysis in this chapter
showed that contractual arrangements between trust parties are closely related to risk allocation.

In relation to the risk of vagueness of the law, trust parties have strong desires to clarify the scope of
their powers and duties and the ways in which trust assets are managed. Trustees wish to use contract to
limit the extent to which settlors can interfere with the management of trust affairs. In comparison, settlors
wish to use contract to specify what types of duties trustees are responsible for and how these duties should
be discharged.

As regards the risk of public scrutiny, the lack of clear criteria for assessing a trustee’s performance
makes it easy for the public to criticize its management of charitable trusts. This concern has imposed
pressure on trust parties and incentivized them to distribute such risk through contract. Practice showed that
settlors and trustees are willing to specify the ways in which their legal roles are performed when charitable
purposes in question are closely related to people’s lives.

In terms of regulatory scrutiny, analysis in Chapter 4 has shown that regulators tend to intervene in the
creation and ongoing management of charitable trusts intensively and to exercise their powers strictly when
dealing with violations of the law. In light of the risk of regulatory scrutiny, trust parties are willing to plan

in detail how to handle disputes between trust parties, how to use trust assets at the time of termination, and
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how to deal with the defective performance of each party. The focus of contract arrangements on these
aspects demonstrated the willingness of trust parties to comply with the requirements of regulatory
measures.

The second level of relationship is the hierarchical relationship between regulators and trust parties.
This chapter has examined the role of regulators in the design of contract clauses between trust parties. It
has shown that regulators are willing to advise trust parties on which contract clauses are ambiguous and
how they might be modified. This practice derives from regulators’ own perceptions of risk, which connects
us back to the analysis in Chapter 4. For the purpose of mitigating regulatory risk, regulators in practice
often require trust parties to incorporate or amend certain clauses in the trust contract, such as specifying
how information disclosure in the contract works and what information is involved. Whether contract
clauses are compliant with regulators’ requirements is essential to determining whether a charitable trust
can be recorded or not. These regulatory suggestions or recommendations have also been incorporated into
precedent contracts in the form of standard contract clauses and are then used to guide future negotiation
between trust parties on contractual arrangements. On the other hand, in response to the risk of regulatory
scrutiny, trust parties are also willing to consult regulators on when contract clauses are vague and how
they should be amended. By closely reviewing the clauses of trust contracts and advising trust parties on
what clauses should be incorporated in the contract, regulators have had systematic impacts on the ways in
which charitable trusts are constructed and operate in China.
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CHAPTER SiIX ANALYSIS AND CONCLUSION

I INTRODUCTION

This chapter reflects back on the research questions proposed in Chapter 1. It presents the key research
findings and discusses the broader implications for future research. The hypothesis that this thesis has tested
is that the governance framework for Chinese charitable trusts may only be understood fully in light of
relevant law, administrative practice, and private action taken by trust parties, considered together. This
hypothesis has required examination of three interrelated factors that shape the governance framework for
charitable trusts. First, the law sets up a governance framework for charitable trusts but the law is vague
and underdetermined in various respects. Secondly, administrative practice is a significant part in the
governance framework as regulators in China are subject to intense administrative and policy pressures and
thus strongly responsive to extra-legal concerns. Thirdly, private action is essential in the governance
framework as trust parties vary the framework of the law to mitigate risks posed by administrative practice
and the vagueness of the law. The interrelationship between these three facets of governance of charitable
trusts was explored through three research questions. First, how has the charity law shaped the governance
structure of charitable trusts? Secondly, how have regulators implemented the legal regulatory regime in

practice? Thirdly, what private actions have trust parties taken when engaging with the law?

Il SUMMARY OF KEY FINDINGS

This thesis has examined the governance structure of Chinese charitable trusts from the perspectives
of both law and practice. Three key findings can be summarized. First, in contrast to the public law nature
of public welfare trusts, legislators have incorporated a number of private law norms in the legal structure
of charitable trusts. Despite the increasing autonomy of trust parties to an extent, the predominant role of
public law norms indicates that the charitable trust model continues to privilege the state’s desire to maintain
control over charitable undertakings.* Secondly, the governance framework for Chinese charitable trusts
comprises three aspects: law,? administrative practice,® and private action taken by trust parties.* The three
aspects are interrelated and taken together to constitute the particular mode of governance of Chinese

charitable trusts. Thirdly, in view of the vagueness of the law and the political environment in which

! See analysis in Section 111 of Chapter 3.
2 See analysis in Section I11 of Chapter 3.
3 See analysis in Section I11 of Chapter 4.
4 See analysis in Section I11 of Chapter 5.
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charitable trusts are introduced and operate, trust parties® and regulators® have perceived different types of
risk in the performance of their responsibilities. Adopting risk mitigation strategies has accordingly become
an important driver in shaping the governance framework for Chinese charitable trusts.

A The Establishment of a Public-Private Hybrid Model

As analyzed in Chapter 2, legislators have created a public law-private law hybrid model for Chinese
charitable trusts. The private law norms indicate the willingness of the state to use charitable trusts to spur
the potential of the general public in the development of charitable causes.” Under these private law norms,
settlors are granted wide powers by law, such as the powers to change the trust management method and to
appoint trust supervisors. This legislative approach allows settlors to play a proactive role in the creation
and ongoing administration of charitable trusts. On the other hand, the state is reluctant to relinquish its
control over the use of charitable resources. Legislators have endowed regulators with wide supervisor
powers to facilitate their supervision over the use of charitable assets.® The allocation of powers and
responsibilities between trust parties and regulators suggests that private law norms continue to be
subordinated to public law norms in the legal structure of charitable trusts. Private parties are not allowed
to use charitable resources for personal purposes. They have the autonomy to determine how their
management rights can be exercised, but only to the extent that such exercise is in line with the state’s

public welfare policy.°
B Three Inter-related Aspects of Charitable Trust Governance

The second key finding relates to the three facets of governance of Chinese charitable trusts. As noted
in Chapter 2, the charity law sets up the public law-private law divide in the governance framework for
charitable trusts but it is vague in various respects. The vagueness of the law has motivated trust parties and
regulators to adopt strategies to guide the performance of their legal roles, and also created scope for them
to take into account extra-legal factors when determining what strategies are available and how they can be
applied. In this light, law is only part of the picture in understanding the governance of Chinese charitable
trusts.

The public law aspects of the charitable trust relate to regulation and thus connect the analysis of
charitable trust governance to the role of regulators.' In the Chinese administrative system, regulators have
long been subject to policy pressures and are thus strongly responsive to extra-legal concerns in their

implementation of the law. Chapter 4 has identified three extra-legal factors that are influential in the

> See analysis in Section I11 of Chapter 5.
6 See analysis in Section Il of Chapter 4.
7 See analysis in Section Il of Chapter 2.
8 See analysis in Section I of Chapter 4.
% See analysis in Section Il of Chapter 2.
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decision-making of regulatory officials: the regional development agenda, the tension between regulatory
capacity and regulatory objectives, and the perceptions of risk by regulators. Examination of regulatory
practice has shown that administrative factors supplement, or even prevail over, legal rules to guide the
supervisory work of regulators. Administrative practice is therefore a significant part of the governance
framework.

The private law aspects of the charitable trust relate to the internal relationship between trust parties
and thus connect the analysis of charitable trust governance to the roles of settlors, trustees and
beneficiaries.!* The law sets up the internal relationship between trust parties but it does not clearly
elaborate how each of these parties should interact and in what ways they should perform their legal roles.?
The vagueness in the law has created a great deal of uncertainty in their management of charitable assets.
The thesis has examined the areas where the law relevant to trust parties is vague,*® the types of risk that
trust parties have perceived, 14 and the strategies that they have taken to mitigate risks.' It showed that
settlors and trustees are willing to use contract tools to mitigate risks posed by administrative practice and
the vagueness of the law. Contract practice is thus essential in the governance framework of charitable

trusts.
C Mitigation of Risks by Trust Parties and Regulators

A third finding has emerged through the examination of the three interrelated aspects of governance.
That is, adopting risk mitigation strategies is an important driver in shaping the behavioral patterns of
regulators and trust parties.

In relation to the regulatory framework of charitable trusts, the charity law has established the powers
and obligations associated with regulators. However, it does not clearly define the scope of these powers
and obligations and how they should be performed, as noted in Chapter 4. This vagueness has posed risks
to regulators in the discharge of their oversight roles.'® In addition to law, regulators under the Chinese
bureaucratic system suffer under intense policy and administrative pressures. Regulators failing to meet the
political goals of the state will be subject to severe administrative penalties.?” Due to the vagueness of the
law and perception of administrative risks, regulators tend to take into account extra-legal factors when

implementing the law.

11 See analysis in Section 111 of Chapter 2.
12 See analysis in Section 111 of Chapter 3.
13 See analysis in Section 111 of Chapter 3.
14 See analysis in Section 111 of Chapter 5.
15 See analysis in Section 111 of Chapter 5.
16 See analysis in Section 111 of Chapter 4.
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In relation to the internal governance structure of charitable trusts, the law has set up the checks-and-
balances mechanisms between trust parties. However, it does not define clearly the scope of settlors’ powers
and how they should be exercised, the scope of trustees’ duties, and the ways in which settlors interact with
trustees. In view of the regulatory practice and the vagueness of the law, the parties to charitable trusts have
perceived different kinds of risk in practice, as discussed in Chapter 5. The perception of risks has
considerably influenced distribution of powers and duties of trust parties. For the purpose of mitigating
risks associated with the management of charitable trusts, settlors and trustees have incentives to use

contract tools to allocate their powers and obligations and to define the ways in which they should interact.®

11l ANSWERS TO RESEARCH QUESTIONS

A How has the charity law shaped the governance structure of charitable trusts?

This thesis has analyzed the legal governance framework for the Chinese charitable trust and its
distinctive characteristics. This analysis raised five key observations. First, legislators introduced a public
law-private law hybrid model for Chinese charitable trusts that continues to privilege state control over the
autonomy of private parties.?’ This hybrid nature permeates and informs the design of the governance
structure of charitable trusts, as discussed in Chapter 2. Secondly, the law has established the checks-and-
balances mechanisms between settlors and trustees.?* The legal framework enables settlors to be proactive
in the use and management of charitable assets, as discussed in Chapter 3. Thirdly, legislators do not clearly
contemplate beneficiaries playing a role in governance. The law does not define the legal nature of
beneficiaries in the Chinese charitable trust setting. Nor does the law mention the rights or powers that
beneficiaries under a charitable trust may have.?? Fourthly, the law grants regulators wide powers so that
they can oversee whether charitable assets are used in alignment with the state’s public welfare goals.?
This approach demonstrates the state’s willingness to maintain strict control over the use of charitable
resources, as noted in Chapter 4. Fifthly, the law is vague in defining relationship and responsibilities of
trust parties and regulators, and this vagueness has created substantive risks for each of these parties. The
perception of these risks has incentivized regulators to use administrative mechanisms in the performance
of their supervisory roles (discussed in research question 2), and motivated trust parties to take private

actions to guide their management of charitable assets (discussed in research question 3).

19 See analysis in Section 111 of Chapter 5.
20 See analysis in Section 111 of Chapter 2.
21 See analysis in Section 111 of Chapter 3.
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1  The Internal Relationship between Trust Parties

In contrast to the public law model of public welfare trusts, the hybrid model of charitable trusts has
elevated the scope of autonomy of trust parties and in theory limited the extent to which the creation and
ongoing operation of a charitable trust is subject to state intervention.?* In the post-2016 legal framework,
this legislative change is reflected in the vesting of wide supervisory powers in the hands of settlors and the
appointment of trust supervisors.

As discussed in Chapter 3, the settlor under a charitable trust is granted wide powers by law, including
the powers to change the management method of charitable assets and to appoint trust supervisors. This
legislative approach is in striking contrast to that in common law jurisdictions, as settlors at common law
generally drop out of the picture where charitable trusts are legally established.?® In the Chinese charitable
trust setting, the granting of wide powers enables settlors not only to define the way in which charitable
assets are managed but also to be proactive in supervising the performance of trustees’ duties.?® However,
the law is incomplete and has created a number of ambiguities in the relationship between settlors and
trustees. For example, the vagueness of the law in defining the scope of settlors’ power has produced a great
deal of uncertainty in the exercise of trustee’s autonomous management powers, and the ways in which
settlors interact with trustees in the day-to-day governance of charitable trusts.?” In addition, the law is
vague in defining the ways in which trustees perform their duties. In the absence of clear criteria for the
discharge of trustees’ roles, it is difficult for trustees to assess whether their management of charitable assets
is compliant with the requirements of the law and the state’s public welfare goals.?® The vagueness in the
law has created risks for settlors and trustees and motivated them to take private actions to guide the
performance of their legal roles in practice, as discussed in the third research question.

The second aspect that illustrates the charitable trust’s private law norms is the settlor’s power to
appoint trust supervisors, as discussed in Chapter 2. In contrast to public welfare trusts, the appointment of
a trust supervisor is not mandatory in the charitable trust setting: settlors under a charitable trust have the
discretion to determine whether or not a trust supervisor is appointed. This legislative approach has
demonstrated the state’s willingness to grant benevolent property owners greater autonomy in determining
how charitable trusts can be managed.? At the same time, the law is underdetermined and does not provide

any detailed criteria for how the powers and obligations of a trust supervisor should be determined.* In this

24 See analysis in Section 111 of Chapter 3.
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regard, in theory it is unclear in what ways trust supervisors may perform their responsibilities and to what
extent trust supervisors will be able to fulfil the purpose of supervising the performance of trustees’ duties.*

Aside from the vagueness of the law in the relationship between settlors, trustees and trust supervisors,
the law is also vague in the role of beneficiaries in the governance framework. As analyzed in Chapter 3,
the charity law adopts the term ‘beneficiary’ but makes no mention of what powers or rights a beneficiary
may have in the governance setting. There are two arguments in relation to the nature of charitable trust
beneficiaries in the Chinese literature: the beneficiary argument and the recipient argument. Chapter 3 has
examined the ways in which and the extent to which beneficiaries may play a supervisory role under each
argument. Under the beneficiary argument, the object with title of beneficiary may be entitled to sue where
trustees cause losses to trust assets due to violation of their duties or improper handling of trust affairs. But
this argument cannot provide a clear answer to the scope of a beneficiary’s standing.®? In contrast, drawing
an analogy with the interpretation of ‘direct interest” in the Civil Procedure Law and EPIL, an object may
be able to sue if he can show harm to a direct interest under the recipient argument. However, as the rules
or principles around the role and nature of beneficiaries have not been settled, it is unclear whether
theoretical analysis of the standing of beneficiaries under a charitable trust can be endorsed in practice and

if so, in what ways and to what extent.*
2  The Establishment of a New Regulatory Framework

Before the introduction of charitable trusts, legislators sought to use the model of public welfare trusts
to encourage the public to participate in charitable undertakings.>* However, as discussed in Chapter 3, the
public welfare trust did not work very well, and the last twenty years’ practice shows that there is a
considerable gap between the advantages that public welfare trusts were supposed to have in developing
charitable causes, and the limited role that they play in practice. The fragmented system of regulation is
responsible for the failure of public welfare trusts, particularly in discouraging establishment of a public
welfare trust.® This is reflected in two respects. The first is the difficulty that benevolent property owners
have in identifying relevant administration authorities (regulators) for establishment of public welfare trusts.
The law requires private actors to submit documents to regulators for registration but makes no mention of
who these regulators are and how they can be identified. It is therefore difficult for private actors to identify
to whom a registration application can be submitted.® The second reason relates to the unwillingness of

regulators to approve the establishment of public welfare trusts. Regulators take a conservative attitude
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towards the registration of public welfare trusts and are more concerned about the risk that may arise from
their supervision of public welfare trusts.*’

Drawing on the failure of public welfare trusts, legislators established a new regulatory framework for
charitable trusts. The design of this new regulatory framework has incorporated two policy objectives
formulated by the central government: one, to control the use of charitable resources for public welfare
purposes; and two, to stimulate the potential of the public to promote the development of charitable causes.®
Under this new regulatory framework, two specialized regulators (i.e. the BRAs and CADs) are tasked to
regulate the creation and day-to-day administration of charitable trusts.®® They represent the interest of the
state and are granted wide supervisory powers to control the use of charitable assets.

As observed in Chapter 4, regulators are empowered to determine whether a charitable trust is entitled
to be recorded. Where a charitable trust is legally established, regulators have the powers to ask trustees to
submit annual reports, to revoke the registration licenses of trustees, and to conduct supervisory
conversations. This legislative arrangement allows regulators to maintain a high degree of control over the
use of charitable trust resources.’ Aside from the granting of regulatory powers, the law also requires
regulators to take educative and consultative measures in the performance of their oversight roles.
Regulators are endowed by law with high discretion in determining what forms these educative measures
may take and how often the relevant consultative programs or training can be carried out. The regulatory
approach of public education reflects the public law norms in the legal structure of charitable trusts.*:

On the other hand, the regulatory framework for charitable trusts also entails a number of ambiguities.
As noted in Chapter 4, the charity law does not clearly define the relationship of the two regulators. It is
unclear how the two regulators should cooperate with each other in the exercise of their overlapping powers,
such as the powers to assess charitable trusts and to conduct supervisory conversations. Nor does the charity
law define clearly the role of regulators in the creation and ongoing administration of charitable trusts.*

There exists considerable uncertainty as to the nature of recording, the scope of regulators’ powers and

37 See analysis in Section | of Chapter 1.
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responsibilities, and the ways in which regulators should interact with trustees. ** These ambiguities have
created substantive risks for regulators and incentivized them to adopt administrative mechanisms in the
discharge of their supervisory roles. The use of administrative mechanisms has been discussed in more
detail in the second research question.

3 The Predominant Role of Public Law Norms

The hybrid nature of charitable trusts indicates that the implementation of the policies concerning
charitable trusts inevitably involves contradictions and conflicts between the autonomous interests of trust
parties and the broader interests of the state. These include giving trust parties greater control over the
exercise of their management rights and ensuring that charitable resources are to be used in a way that
benefits the legitimate interests of the broader society as defined by the state. The allocation of rights and
responsibilities between trust parties and regulators in the creation and ongoing administration of charitable
trusts shows that private interests of trust parties continue to be subordinated to the interests of the broad
community and, ultimately, to the interests of the state.**

In this public-private hybrid model, trust parties are granted greater autonomy in determining the ways
in which charitable assets are managed. However, this autonomy can only take effect where the
management of charitable trusts is in line with the state’s public welfare goals. *° As illustrated in Chapter
2, the state defines the scope of charitable purposes, and trust parties are not allowed to consider different
purposes that might for example promote political advocacy in areas not welcomed by the state, or to take
into account ancillary or subsidiary private benefits when disposing of charitable assets. The subordinated
role of the trust party’s autonomy is ensured through the application of public benefit doctrine as discussed
in Chapter 2, the strict control of regulators over the use of charitable resources as discussed in Chapter 4,
and the legal requirement that charitable trust assets and the proceeds thereof shall all be used for charitable
purposes as discussed in Chapter 2. The legislative reforms pertaining to charitable trusts reflect the
historical tension between private individuals and control by the state in China and the ongoing tension
between the social welfare goals that charitable trusts serve to pursue and the autonomy that private actors

have in deciding how their assets can be used for charitable purposes.*®
B How have regulators implemented the legal regulatory regime in practice?

This thesis has studied the regulatory practice by interviewing persons who have experience in the
establishment and regulation of charitable trusts. This study has shown that understanding regulatory

practice must take account of both legal framework and the political environment in which law is
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implemented and the interaction between them. First, the law sets up a regulatory framework for charitable
trusts that is vague and underdetermined in various respects.*’ This vagueness has created risks for
regulators to discharge their supervisory roles and motivated them to adopt risk mitigation strategies in
practice. Secondly, political objectives have very much dictated the development of the charitable sector in
China. Therefore, ensuring conformity to overarching policy objectives becomes an important driver in
shaping the function and scope of the regulatory framework. “¢ The vagueness of the law and the political
objectives underlying the regulation of charitable trusts have prompted regulators to consider extra-legal
factors in the performance of their responsibilities.*

Chapter 4 has given a detailed analysis of the extra-legal factors that are influential in regulatory
practice and the strategies that regulators have adopted to mitigate risks. Chapter 5 has discussed the roles
that regulators have played in the use of contractual tools by trust parties and the reasons behind this
regulatory approach. This analysis enables the governance of charitable trusts to be understood not only
from the perspective of what regulators say they are doing, but also by what they actually do in the day-to-

day governance of charitable trusts.
1  The Vagueness in the Legal Regulatory Framework

With the promulgation of the Chinese Charity Law in 2016, legislators established a new regulatory
framework for the charitable trust model. The law governing charitable trusts expressly requires CADs and
BRAS to oversee whether charitable assets are used in compliance with the state’s public welfare policy.
The two regulators are endowed by law with extensive powers so that they can strictly control the use of
charitable trusts. On the other hand, the legal governance framework is vague and incomplete in the role of
the two regulators. The law does not clearly define the relationship between the two regulators, what their
regulatory powers entail in substance and how they should be exercised.*

The wording of the charity law suggests that there is, or should be, a cooperative relationship between
the CADs and BRAs. %! Both regulators are empowered to take measures to inspect the performance of
trustees’ duties and to entrust third-party agencies to assess the management of charitable assets.>? However,
the law makes no mention of how these two regulators should cooperate with each other in exercising these
overlapping powers. It is unclear whether they should communicate and reach consensus before issuing

regulatory decisions or whether they can exercise powers individually without any communication.®?
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Confronted with the vagueness in the law, the CADs and BRAs have adopted different approaches in the
performance of their supervisory roles.

In China, the CADs have long been subject to greater policy and administrative pressures in the
regulation of charitable trusts. Therefore, they are willing to take positive measures to specify what the law
says and what they should do. As shown in Chapter 4, the CADs in practice tend to exercise substantive
examination of the trust documents and to issue letters or notices to inspect whether trust assets are used in
alignment with the trust’s charitable purposes. Chapter 5 has highlighted the active role of CADs in the
design of contract clauses between trust parties. To direct the use of charitable assets, the CADs wish to
advise trust parties on what clauses should be incorporated in trust documents, what clauses of trust
documents are ambiguous and how they might be modified. A specific example is the information
disclosure clause. The CADs often require trust parties to specify how information disclosure in the contract
works and what information is involved.> By requiring trustees to disclose the required information in a
timely and adequate manner, the CADs can learn about whether trust assets are used for appropriate
purposes and whether beneficiaries are selected in consistent with the criteria specified in the trust
documents.

In contrast, the BRAs have not played a proactive role in supervising the day-to-day governance of
charitable trusts. There are two reasons for this. First, it is questionable whether BRAs are appropriate
regulators for charitable trusts, as discussed in Chapter 4. The BRAs have gained extensive experience in
supervising commercial trust business in the past twenty years. Commercial trust business relates to
providing private benefits to individuals such as settlors and trust companies, whose objectives are
substantively different from those of charitable trust business. The regulatory experience relating to
commercial trusts promoted BRAs to focus their work on the supervision of trustee companies themselves;
for example, whether trustee companies have good corporate governance structure, sound risk management
systems and effective internal control mechanisms. Secondly, in contrast to CADs, the BRAs do not suffer
under intense policy and administrative pressures in monitoring the management of charitable trust assets.
% Since charitable trusts are outside the focus of their supervisory work, the BRAs lack strong desires to
clarify the scope and content of their powers and the procedures they should take when interacting with the
CADs. Over the past four years, the BRAs have not yet conducted any assessment work or regulatory
conversations. If risks related to the oversight of charitable trusts arise in practice, the BRAs wish to consult
relevant CADs to determine the measures to be taken and whether administrative penalties should be

imposed on the trustees.*

5 See analysis in Section 111 of Chapter 5.
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2  Consideration of Extra-Legal Factors in Regulatory Practice

Apart from the law, China’s policy and social environment in which charitable trusts are introduced
and operate is also vital in shaping the decision-making of regulatory officials.>” As noted in Chapter 2,
regulators in China have long been subject to policy and administrative pressures. Regulators represent the
interest of the state and are obliged to follow the directives of the central government strictly. Following
from this understanding, the two regulators for charitable trusts have greater incentives to consider extra-
legal factors in their implementation of law. This regulatory approach can help them align their supervisory
work with the public welfare policy of the state and minimize risks that may arise from the performance of
their supervisory roles % Chapter 4 has identified three extra-legal factors that are influential in regulatory
practice: the regional development agenda, the tension between regulatory capacity and regulatory
objectives, and regulators’ perceptions of risks.>® These three factors are interrelated and affect the ways in
which regulatory officials implement the law considerably.®

The regional development agenda differs between eastern developed areas and western undeveloped
areas. As shown in Chapter 1, the central government has formulated a substantial number of policies
pertaining to charitable trusts. Nevertheless, these policies are in most cases vague, poorly defined, abstract
and hard to measure in an objective and fair way.®* Due to the rapid rate of economic development, the
CADs in eastern areas face greater policy pressures in the development of charitable trusts. In response to
this national policy, the CADs created a favorable environment for charitable trusts, developed guidelines
to remedy the vagueness in charity policies, and encouraged the public to create charitable trusts for diverse
purposes. In contrast, the central government’s policy in western China is poverty alleviation, and therefore
local regulators wish to focus their limited resources on alleviating poverty or helping the needy. Practice
showed that almost 95% of the charitable trusts recorded in western undeveloped areas are connected to
poverty alleviation.®?

The second extra-legal factor is the tension between regulatory capacity and regulatory objectives.
Regulatory resources in eastern China are able to deal with the number of charitable trusts requiring
inspection. Regulators in these areas are therefore willing to maintain consistent communication and
interaction with the trustees being regulated. In comparison, regulators in western undeveloped areas do

not have sufficient budgets and personnel in the carrying out of supervisory work. In response to the lack
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of regulatory resources, regulators in these areas have taken a conservative attitude towards the recording
of charitable trusts.®®

The final extra-legal factor relates to the regulators’ perceptions of risk. Regulators over the past twenty
years have seen a large number of scandals involving misuse of charity funds, as discussed in Chapter 1.
Regulators in both areas are thus clearly aware of the legal and reputational risks that may arise from the
day-to-day supervision of charitable trusts. They know that any regulatory failure or scandal would lead to
irrevocable reputational damage and serious administrative punishments on their part. In this light,
regulators in eastern China are willing to exercise their powers strictly in dealing with violations, and to
disclose their disciplinary decisions so as to show the public that they are performing their jobs properly. %
In contrast, coupled with the shortage of regulatory resources, the perception of risks dissuades regulators
in western undeveloped areas from playing a proactive supervisory role. The CADs in western China rarely
take educative measures to promote public awareness about charitable trusts. Instead, they have strong
desires to decline the recording of charitable trusts whose purposes are not directly related to poverty

alleviation.
C What private actions have trust parties taken when engaging with the law?

This thesis has examined the contract practice and discovered that contracts are widely used in two
ways in the charitable trust setting. First, due to the risk posed by the vagueness of the law and
administrative practice, trust parties have perceived three types of risk in the creation and ongoing
management of charitable trusts: the risk of vagueness of the law, the risk of public scrutiny, and the risk
of regulatory scrutiny.® For the purpose of mitigating risks, the parties to charitable trusts are willing to
use contracts to clarify their powers and duties and the ways in which charitable assets are managed.®’
Secondly, contract is also an important tool for regulators to entrench their own regulatory preferences, as
discussed in Chapter 5. Practice showed that regulators have incentives to advise trust parties on what
contractual clauses should be incorporated and how they should be modified. This approach enables
regulators to incorporate their preferences into the contractual arrangements between trusts parties so that

charitable trusts can be managed in alignment with the expectation of regulators.5®
1  Perceptions of Risk by Trust Parties

Trust parties have perceived three types of risk in relation to the management of charitable trusts: the

risk of vagueness of the law, the risk of public scrutiny, and the risk of regulatory scrutiny, discussed in
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Chapter 5. The first risk stems from the vagueness of the law. The law sets up the internal relationship
between trust parties. But the law is incomplete and its incompleteness has created multifaceted uncertainty
in the scope of settlors’ powers and how they should be exercised, the scope of trustees’ duties, and the
legal nature and role of beneficiaries under a charitable trust.%° The vagueness in the law enables settlors to
intervene intensively in the daily management of charitable trusts and produces a great deal of uncertainty
for trustees to perform their powers or responsibilities.

The second type of risk derives from public scrutiny. As noted in Chapter 1, due to a large number of
scandals involving misuse of charity funds over the last two decades, the general public lacks trust and
confidence in the performance of trustees’ duties. Accordingly, the general public has strong desires to
inspect whether charitable trusts are managed properly and whether charitable assets are distributed in
alignment with the trust’s charitable purposes. Meanwhile, the lack of clear criteria for assessing the
performance of a trustee’s duty makes it easy for the public to criticize its management of charitable trusts.
Such criticism can lead to trustees suffering reputational damage and more importantly, the career
advancement of relevant trustee managers may be threatened.™

The third type of risk derives from regulatory scrutiny. As discussed in Chapter 4, the law does not
clearly define the relationship between the two regulators, the ways in which regulators exercise their
powers, and the content of these regulatory measures. The parties to charitable trusts are thus uncertain
about whether their administration of charitable trusts is compliant with the requirement of regulatory
measures and if not, what they should do. * On the other hand, in order to show the public that they are
performing their supervisory roles properly and to minimize risks that may arise from the discharge of their
regulatory duties, regulators tend to interfere with the management of charitable trusts intensively. This

administrative practice poses risks to a trustee’s management of charitable trusts. ?
2 The Use of Contractual Tools for Risk Allocation

It is widely acknowledged by contract theorists that contracts are widely used as tools to guide the
performance of relevant parties and to allocate powers and risks between them. Driven by the imperative
of risk allocation, settlors and trustees are inclined to use contractual tools to vary the framework of the law
in relation to charitable trusts. In response to the vagueness of the law, trust parties wish to use contract to
clarify how they should interact in the ongoing management of charitable trust affairs, how the performance
of their duties can be assessed, and how disputes between them can be dealt with.” For example, when

settlors wish to play a role in the management of trust affairs, trustees may have incentives to specify the
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ways in which settlors can intervene through contract. However, the extent to which the trustee’s desire can
be given effect depends on how large it perceives the risks associated with a settlor’s intervention to be and
how powerful the trustee is when trying to impose constraints on the settlor. Likewise, when trustees wish
to minimize legal or reputational risks flowing from the disposition of charitable assets, they may wish to
use collective decision-making mechanisms. An illustrative example is the wide use of charitable trust
committees, as discussed in Chapter 5. By allowing settlors and trust supervisors to participate in the
decision-making process, the responsibilities relating to the administration of charitable trusts can be shared
and diluted between different parties.”

Where there is a high risk of public scrutiny, settlors may wish to play a proactive role in the ongoing
management of charitable trusts.” Practice showed that the extent to which settlors intervene in each trust
varies considerably. This depends on the balancing or weighing of multiple factors, including the settlor’s
wishes and identity, the scale of trust assets, the nature of charitable purposes, and the duration for charitable
trusts, discussed in Chapter 5. The nature of charitable purposes is the most important factor in determining
whether settlors wish to actively participate in the management of trust assets. The more politically or
socially sensitive the charitable trust purpose, the greater the likelihood that a settlor will play an active
role.”® Where charitable purposes are related to poverty alleviation, stakeholders are willing to play an
active supervisory role as the completion of these purposes is closely related to their interest.”” In this case,
settlors will be motivated to keep a close eye on the performance of trustees’ duties. Accordingly, trustees
have desires to define clearly the scope of settlors’ powers and the ways in which their performance can be

assessed.”
3 The Role of Regulators in Contract Practice

Aside from the interaction between settlors and trustees, regulators have also played an important role
in contract practice. In the recording stage, regulators tend to advise trust parties on which contract clauses
are ambiguous and how they might be modified.” This practice stems from regulators’ perceptions of risk,
discussed in Chapter 4. Over the last two decades, regulators have seen a large number of scandals involving
misuse of charity funds. Therefore, it is not difficult for them to identify the risks that may arise from the
day-to-day operation of charitable trusts.®’ For the purpose of mitigating risk, regulators in practice often

require trust parties to incorporate or amend certain clauses in the trust contract; for example, how to handle
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disputes between trust parties, how to use trust assets at the time of termination, and how to deal with the
defective performance of each party. The primary purpose of this approach is to make it easier for regulators
to learn about the administration of charitable trusts, so that they can identify risks and take corresponding
measures in a timely manner. 8

An illustrative example is the design of information disclosure clauses by trust parties, as discussed in
Chapter 5. When trust parties submit documents for recording, regulators often require them to specify how
information disclosure in the contract works, and what information is involved. The degree of specificity
of the information disclosure clause is essential to determining whether a charitable trust would be recorded
or not. 8 These regulatory suggestions or recommendations have also been incorporated into precedent
contracts in the form of standard contract clauses and are then used to guide future negotiation between
trust parties on contractual arrangements. On the other hand, in response to the risk of regulatory scrutiny,
contract practice showed that trust parties are also willing to consult regulators on when contract clauses
are ambiguous and how they should be modified. By closely reviewing the clauses of trust contracts and
advising trust parties on how they might be amended, regulators have systematic impacts on the ways in

which charitable trusts are constructed and operate in China. &

IV FURTHER RESEARCH

This thesis has placed its focus on the relevance of the policy and social context to the implementation
of the law relevant to charitable trusts. This thesis has identified the norms of public law and private law in
the legal structure of charitable trusts, and it has examined the ways in which China’s policy and social
conditions influence the interaction of these two types of norms. However, it does not propose or articulate
a detailed pathway for the reform of governance rules concerning Chinese charitable trusts, as this would
require an examination of the gaps in the current legal framework from a more comprehensive perspective,
encompassing the law, sociology and politics. In this regard, future research can be conducted into the
relationship between China’s particular institutional structures, politics, economy, and society and the
potential reform models for the governance of charitable trusts.

As analyzed in Chapters 3 and 4, the current legal framework entails a number of deficiencies, and it
is not difficult to identify the legal uncertainties that these deficiencies have created. Four problems can be
summarized alongside the analysis of the governance practice of charitable trusts. First, the law does not

define clearly the scope of settlors’ powers and how they should be exercised, the scope of trustees’ duties,

81 See analysis in Section 111 of Chapter 5.
82 See analysis in Section 111 of Chapter 5.
8 See analysis in Section 111 of Chapter 5.
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the relationship between settlors and trustees, 8 and the legal nature and role of beneficiaries under a
charitable trust.®> Secondly, the law does not elaborate clearly the role of regulators, the scope of regulators’
powers and how they should be exercised, the relationship between regulators and trust parties.® Thirdly,
the law does not clarify the ways in which the two types of norms (i.e. public law norms and private law
norms) for charitable trusts interact. It is unclear whether a balance can be struck between the social welfare
goals that charitable trusts serve to pursue and the autonomy that private actors have in deciding how their
assets can be used for charitable purposes.®” Fourthly, with respect to the accounting and reporting system,
the law does not perform well in promoting the relevance, comparability, and understandability of
information concerning financial reports and annual work reports, all of which primarily serve to better
satisfy the information needs of the general public and relevant trust parties.®

In view of these four problems, future research can be conducted in at least three areas. First, in order
to address the problems or deficiencies within the current legislative framework, future research will be
required into the reform of governance rules concerning Chinese charitable trusts. China needs a charitable
trust governance model and supplementary governance mechanisms that best suit the social and particular
political conditions under which Chinese charitable trusts are established and operate. Government control
over charitable trusts and the charitable sector is not going to change any time soon. Therefore, any future
reforms for the governance framework of charitable trusts must be developed within this reality. Secondly,
besides charitable trusts, there are three other institutional forms for doing charitable causes in China:
foundations, social associations, and privately-operated non-enterprise organizations.® These forms are
tasked with a similar legislated objective (i.e. promoting charitable undertakings) as charitable trusts. More
notably, the development of these forms also bears the mark of China’s political and social environmental
norms. In this regard, future research can be conducted on the impact of reforms for charitable trusts in a
broader area. For example, to what extent may the experience of charitable trust governance provide
insights into the governance of charitable organizations? In what ways can the governance of charitable
trusts illuminate the relationship between the state and civil society in the delivery of public welfare services,
and social welfare system reform? Thirdly, the charitable trust model has been part of the Chinese legal
system for only four years. It is unclear whether the charitable trust model will be able to fulfill the purpose
of the state in encouraging the development of charitable causes. As more charitable trusts are established

in the next few years, this issue can be studied based on the empirical evidence received.

84 See analysis in Section 111 of Chapter 3.
8 See analysis in Section IV of Chapter 3.
8 See analysis in Section 11 of Chapter 4.
87 See analysis in Section Il of Chapter 2.
8 See analysis in Section 11 of Chapter 4.
8 See analysis in Section | of Chapter 1.
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APPENDICES

Appendix |

Translation of Important Terms Used in this Thesis

English Chinese Characters
planned economy BN
reform and opening up BIEIDi
annual work report SERE AR
charitable organization ML
social organization fhexdH 2]
charitable purpose EEHMW
charitable sector BET
governance aE

agency i
governance mechanism 18 B
governance rule Ry W
governance goal MEEEN SR 7Y
private law norm AIERE
public law norm WNIERTG
regulation P

notice N

opinion =9/
department of civil affairs FRBGHT]
banking regulatory authority ORI T
Ministry of Civil Affairs G
foundation e

social association Fhox B
privately-operated non-enterprise organization | R7rAEAL HAT
public welfare trust AmfEFE
charitable trust HE(ETE
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commercial trust

[EEEER

public benefit ANFERIZEIA B
social welfare FLosAE A
public welfare AN FLARF
charitable undertaking g N4
public benefit activity YNSRI

trust supervisor (EEITAE=IN
trust asset (CEALas
check-and-balance mechanism B S 2L
registration il

recording E S

assess AL
supervisory conversation IR
administrative investigation ATEURE
registration license Ead vl
administrative punishment ATBUL T
regulatory measure W Tt
charity-promoting measure R A e
interview VIR
performance target S8 H bR
performance appraisal system LU L
poverty alleviation 7N

cy-preés doctrine A ARA 5 )
belong to &1

standing PRIAHLAL
public scrutiny AN RS
charitable trust committee BEZ
China Trustee Association H EE R 2
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Appendix 11
Abbreviations of Important Terms Used in this Thesis

Term Abbreviation
People’s Republic of China PRC
Chinese Communist Party CCP or party
Australian Charities and Not-for-profits Commission ACNC
Non-Governmental Organization NGO
Environmental Public Interest Litigation EPIL

Civil Affairs Department CAD
Banking Regulatory Authority BRA

China Banking and Insurance Regulatory Commission CBIRC
Public Welfare Institute of Beijing Normal University PWI
Non-Charitable Purpose Trust NCPT
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Appendix 111

Abbreviations for Statutes, Regulations and Opinions Cited in this Thesis

Year | Title Abbreviation
Statutes
2001 | Trust Law of the People’s Republic of China Chinese Trust Law

2016

Charity Law of the People’s Republic of China

Chinese Charity Law

2018

Company Law of the People’s Republic of China

Chinese Company Law

1999

Contract Law of the People’s Republic of China

Chinese Contract Law

2007

Property Law of the People’s Republic of China

Chinese Property Law

2017

Civil Procedure Law of the People’s Republic of China

Civil Procedure Law

General Rules on the Civil Law of the People’s Republic

2017 of China Chinese Civil Law
Regulations
2017 | Administrative Measures for Charitable Trusts Measures for Charitable Trusts

2007

Measures for Administration of Trust Companies

Measures for Trust Companies

2011

Administrative Measures for the Assessment of Social
Organizations

Measures for Assessment

2018

Interim Measures for the Management of Value-Added
and Investment Activities of Charitable Organizations

Measures for Charitable
Organizations

2009

Administrative Measures for Collective Investment
Trust Schemes of Trust Companies

Measures for Collective
Investment Trust Schemes

2016

Beijing Administrative Measures for Charitable Trust

Beijing Measures for CT

2019

Regulations on the Management of Charitable Trusts in
Guangdong Province

Guangdong Regulations of CT

2017

Interim Measures for the Administration of the
Recording of Charitable Trusts in Jiangsu Province

Jiangsu Measures of CT

2018

Measures for the Implementation of the Chinese Charity
Law in Zhejiang Province

Zhejiang Measures for Charity
Law

Opinions

2014

Guiding Opinions of the State Council on Promoting
Healthy Development of Charitable Causes

Opinions on Development of
Charitable Causes
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