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What the Fair Minded Observer Really Thinks About Judicial Impartiality

e —

This article p the results of an empirical study designed to assess the degree of convergence and

divergence & @ blic opinion and the fictional Fair Minded Observer (FMO) used to determine whether a

Andrew Higgins and Inbar Levy*

judge ought to be
H I
FMO woulgee a risk of bias on the part of the judge. To the extent that the FMO is partly meant to reflect

disqualified on the grounds of possible bias. As part of the test, judges imagine whether an

public perc RS obvious weakness in the test is that no one has tested public attitudes to the risk of judicial
bias speciﬁm conducted nationally representative public surveys in the UK and Australia, asking
s

respondents think about different situations of possible bias (N=2064). Our results indicate that a gap

exists betwewo created by the courts and public opinion in both countries across a number of scenarios

thought to g possible bias, including financial relationships, the risk of prejudgement and fact patterns

based on le:.
INTRODUCTION

There are ichts considered more fundamental than the right to an independent and

impartial m Everyone has a right to an independent and impartial judge in the

determina their civil rights and obligations or a criminal charge against them.'
Confid mmjudicial decisions, and indeed respect for the laws that judges enforce, depend
on people’s cofffidence that the judge hearing a case decided it fairly — free from biases for or
agains parties. The famous quote of Lord Hewart CJ reflecting this principle has

now become a maxim: justice must be done, and it must be seen to be done.” Giving effect to
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' See for examp
¢imber 1950, 213 UNTS 221, ETS 5 (entered into force 3 September 1953), Art 6.
ex p McCarthy [1924] 1 KB 256.

uropean Convention on Human Rights and Fundamental Freedoms (ECHR), opened for
signaturd

2
R v Sussex Jus

This is the author manuscript accepted for publication and has undergone full peer review but has not
been through the copyediting, typesetting, pagination and proofreading process, which may lead to
differences between this version and the Version of Record. Please cite this article as doi:
10.1111/1468-2230.12631.

This article is protected by copyright. All rights reserved.


https://doi.org/10.1111/1468-2230.12631
https://doi.org/10.1111/1468-2230.12631
https://doi.org/10.1111/1468-2230.12631
http://crossmark.crossref.org/dialog/?doi=10.1111%2F1468-2230.12631&domain=pdf&date_stamp=2021-06-01

Judicial Impartiality

the perception principle in practice, however, is a formidable task. As part of the legal test for
bias, the courts have created a fictional fair minded observer (FMO). The FMO is designed to
ensure Mns on judicial disqualification reflect the views of lay observers rather than

judicial or, wsiders. If the FMO would apprehend that there was a real possibility that a
judge ma even subconsciously, the judge is disqualified from hearing the case.
 EE—

Wiile no one can say definitively whether the law of bias and public perception are in

alignment t, a number of scholars have raised concerns that the FMO bears no
resemblan@ average member of the public or may not reasonably reflect general public
opinion.” Hhe Is of knowledge and angelic attributes attributed to the FMO renders them
less like aw1 member of the public and more like an ideal role model. There has also
been no s pirical effort to find out what the public — be they average or fair and
informed 3; thinks about judicial bias. There are studies examining public attitudes
towards tE system including public trust in the legal system, the legitimacy of the
judiciary,

themselvmsible bias remains unknown.’ In this paper we seek to make some modest
inroads into¥t

online s of UK and Australian residents. We selected these two countries for largely
practicé and because of the historical, cultural and legal ties between the two
countri

reasons wi considered the UK and Australia would be suitable countries for the purposes of

3 See for exampieS. Atril, ‘Who is the “Fair-Minded and Informed Observe”? Bias after Magill’ (2003) 62 CLJ
279; A.A. Q ku, ‘Bias and the Informed Observer: A Call for a Return to Gough’ (2009) 68 CLJ 388;
M. Groves, * tle against Bias’ (2009) 39 HKLJ 485

* See foﬂ. Rottman and T.R. Tyler, ‘Thinking about Judges and Judicial Performance: Perspective
of the Puibii rt Users’ (2014) 4 Onati Socio-legal Series 1046 (discussing findings from the US); H.G.
Genn, PM@: What People Do and Think About Going to Law (Oxford: Hart Publishing, 1999)

(discussing i om England).
> As far back as 1987 John Leubsdorf observed that no one had ever conducted a poll of public attitudes to

judicial bias: J. Leubsdorf, ‘Theories of Judging and Judge Disqualification’ (1987) 62 NYU L Rev 237, 281.

e, but public opinion about when judges should and should not disqualify

nowledge deficit.® We did this by conducting two nationally representative

similarities in the law of bias in their respective jurisdictions. For these

are, no one has conducted any survey since Leubsdorf’s article either.

imilar proposal to use surveys and experiments to interpret the language of contracts see: O.
Ben-Shahar and L.J Strahilevitz, ‘Interpreting Contracts via Surveys and Experiments’ (2017) 92 NYU L
Rev 1753.

"We are respectively based in UK and Australian universities, both us have lived and worked in both countries,

and we have a strong familiarity with the law of bias in both jurisdictions.
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Judicial Impartiality

comparative research.® It turned out that the views of UK and Australian respondents were

strikingly similar across all scenarios asked about in our survey.

W! asEed respondents about a range of scenarios in which allegations of potential

bias mig @ have been, raised, as a well as fact scenarios considered in some of the

leading- Australian cases. The principal headline finding of our study is that the

and
I
public this judges should be disqualified from hearing cases much more often than the law

of apprehenpdedybias presently requires. In cases involving shared characteristics or beliefs
between ju and one of the parties, with one notable exception regarding shared
religious beli a majority of respondents felt that judges should not be disqualified.
However,m other scenario asked about — from financial interests to ideological beliefs
to possibl gement arising from earlier judicial comments or findings — respondents
consistent red disqualification. Of these scenarios it was only prejudgment where, on
some queﬂe public seemed more divided about disqualification, and in one scenario
regarding findings made against a party in a different case, a majority were against
disqualifi he scenario asked about was based on the Australian case of BATAS v
Laurie’ wierSwle High Court had held by a three to two majority that the judge was

making it the only scenario where respondents were more ‘anti-disqualification’

In scenarios where a majority of respondents favoured disqualification, presenting

responders with additional information that could militate against that conclusion did have a

¥ There are §0 fiferences in the Constitutional frameworks that mean they are not perfect comparators. For

example, federafudges in Australia are granted tenure under the Constitution, s 72 and although it is possible to
appoint actifig judges to the State Courts the practice is rare, and if adopted extensively, would be susceptible to

Consti

HCA 46Mayne and Crennan JJ stated at [47]: ‘[T]he appointment of a legal practitioner to act as a
judge for a j period, in the expectation that that person would, at the end of appointment, return to
ce, m

ge. For instance, in Forge v Australian Securities and Investments Commission [2006]

active practi ay Myell present more substantial [constitutional] issues. The difficulty of those issues would be
intensified if it weregto appear that the use of such persons as acting judges were to become so frequent and

a matter of substance, the court as an institution could no longer be said to be composed of

full-time jui ving security of tenure until a fixed retirement age.” By contrast, the use of part time judges
who sit as judges and practice as lawyers at the same time is common in England & Wales: see for example

https://judicialappointments.gov.uk/part-time-judicial-roles/ (last accessed 3 March 2021). Because of these

constitutional differences we did not ask respondents about the risk of bias arising from judges sitting part time.

9 BATAS v Laurie [2011] HCA 2, (2011) 242 CLR 283.
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material impact on respondents’ views, and although it did not reverse majorities in favour of
disqualification in some cases opinion became much more finely balanced. In some cases a

majoritM of disqualification became a plurality in favour of disqualification with

additional 4 tion. The reason it was possible to have pluralities for questions that were
often bina&iﬁed/Not Disqualified) is that there were a significant number of Don’t
Know e B If the Don’t Know answers are excluded, the numbers in favour of
disqualificabi come very sizeable majorities in most scenarios.

O\@r findings suggest that the judiciary have a higher estimation of their own
capacity ‘m irrelevant factors from their decision making than do the general public.'
I

In additi

explicitly 3citly, legal policy considerations when applying the law of bias that the
public do

ternatively, the findings might suggest that judges take into account,

ast not without being prompted.

The first part of the paper recaps the law of bias as it is presently applied in England

and Australia to help readers understand the significance of the survey responses and the size
of the gapjbe @ public opinion and the current law of bias as applied in those countries.
We th i e methodology for our study and its limitations. Finally, we outline major
findings fr surveys, as well as some of the interesting differences between the
positio nt sub-groups who were surveyed. We also provide some discussion of the

results, although possible explanations for the responses are necessarily speculative.

Wh from making any reform recommendations on the basis of this research.
We haveelsewhere that the law of bias should not exclusively reflect public
perception Butm@ther balance all relevant factors including public perception, the behavioural

science xcognltive decision making and legal policy considerations related to the

admini
opinionwﬁcally informed public opinion, would be desirable given the limitations of
representative s§eys. If, however, further research is consistent with the findings presented

. . 11 . . .
the justice system. Moreover, we believe more research into public

' These are consistent with, although do not prove, the psychological literature suggesting people tend
to overesti ir own ability to avoid biased decision making, whilst being acutely sensitive to the risk of
biased decision making in others. For discussion see, for example, L. Babcock and G. Loewenstein, ‘Explaining
Bargaining Impasse: The Role of Self-Serving Biases’ (1997) 11 Journal of Economic Perspectives 109.

" A.A Higgins and 1. Levy, ‘Judicial Policy, Public Perception, and the Science of Decision Making: A New

Framework for the Law of Apprehended Bias’ (2019) 38 Civil Justice Quarterly 376.
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here, there will come a point when judges and law makers need to revisit the law of bias to
ensure it better reflects public perception, or alternatively, to expressly acknowledge that less

weight Mpublic perception in the rules governing judicial bias.

A THE LAW OF APPREHENDED BIAS IN AUSTRALIA AND

ENGLAND
H

This papeuntended to provide a detailed doctrinal examination of the law of judicial
bias. Hom give the reader a better understanding of the significance of the survey
results tha , it is useful to briefly summarise the law of judicial bias in England and
Australia, fandf'th similarities and differences between them. For the sake of jurisdictional
clarity, references to England include Wales, and one of the leading cases of bias in the UK
from the House Jof Lords is, in fact, a Scottish case. Nonetheless there are no material

differences i law of judicial bias in England and Scotland. Accordingly, in our public
surveys, wig covered all of the UK, not just England & Wales.

Tm apparent bias (also known as apprehended bias in some jurisdictions) is
largely the

both England and Australia. There are some differences worth noting. The
test fo ation for apprehended bias under Australian law is easier to meet than it is
in England ther UK jurisdictions). In Australia the test is a ‘double might’: whether a
fair-minded lay observer might reasonably apprehend that the judge might not bring an
impartial mind to the question the judge is required to decide.'” By contrast the test in
England ihto capture what an objective observer would think about the objective risk

of bias. sly stated by Lord Hope in Porter v Magill: ‘The question is whether the
e minded . .

fair-min nformed observer, having considered the facts, would conclude that there

was a realgosmElEity that the tribunal was biased.’"

lian law of apprehended bias also covers a broader range of circumstances

than that ith by the English rule. This is because English law applies a rule of
automatic ﬁcatlon or ‘presumed bias’ for the judge who has a direct interest in the
case. The rul inates from the principle that no man should be a judge in their own cause

12 Johnson v Johnson [2020] HCA 48 at [11], affirmed in Ebner v Official Trustee in Bankruptcy [2020] HCA
63, (2000) 205 CLR 337.
1 Porter v Magill [2002] 2 AC 357 at [103] per Lord Hope.
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and cannot sit where they have an economic interest in the outcome of the case.'* This
principle was extended by the House of Lords to a close personal interest in the outcome of a
case suMiation or membership of a party or intervener in the Pinochet case."> The
presumem controversial, not because there is disagreement about its objective (the

notion th interest can influence decisions is universally acknowledged), but rather
becaus&nf@AN@Subt whether it does any useful work that is not already covered by the rule
against ap d bias.'® For this reason, the presumed bias rule has been abandoned as an
independ@in Australia, on the grounds that it may be both under inclusive (not
applying to ect financial interests that might be of such a scale and nature that could
realistical ed the judge’s decision making) and over inclusive (applying to direct but
extremely small financial interests that would not be affected by the judge’s decision)."’
Accordingly, theBAustralian courts apply the apprehended bias test to cases where judges
have a finapgial interest in the case, or a formal relationship with a party or affiliated entity,

as well as§cases where the judge, although independent, might not be able to decide cases

impartially due to, the influence of explicit or implicit biases. In every case two matters must

»

be satisfie ing to jurisprudence from the High Court of Australia. First, it needs to be

identifi ight lead a judge (or juror) to decide a case other than on its legal and
factual meritS®sgcondly, there must be a logical connection between the source of potential
bias a d deviation from the course of deciding the case on its merits.'® In other

words, it must be shown that the alleged source of possible bias could have a causal impact
on the ju(!e’s decision. By contrast, the rule against presumed bias in England prima facie

requires nogeamsal connection between a person’s interest and the risk of deciding the case

@

' Dimes v fprletors of the Grand Junction Canal (1852) 3 HL Cas 759, 10 ER 301.
“RvB ropolitan Stipendiary Magistrate, ex p Pinochet Ugarte (No 2) [2000] AC 119. The rule

resulted Mliﬁcation of Lord Hoffmann who was a director of a related company of one of the

other than erits (because for example, they were unaware of the interest). Even in the

interveners } ; namely, Amnesty International. The precise scope of this extension is unclear and the
Court of Appeal ha§) suggested any further extension would be undesirable: Locabail (UK) Ltd v Bayfield
Properties Ltd [2000} QB 451, 475.

an, Zuckerman on Civil Procedure: Principles of Practice (London: Sweet & Maxwell, 3rd

ed, 2013) a ; A.A. Olowofoyeku, ‘The Nemo Judex Rule: The Case against Automatic Disqualification’
[2000] Public Law 456.

" Ebner v Official Trustee in Bankruptcy n 12 above. The Australian approach of having a unified single rule is
supported by several scholars: see for example Zuckerman, ibid; Olowofoyeku, ibid.

'8 Ebner v Official Trustee in Bankruptcy ibid.

This article is protected by copyright. All rights reserved.



Judicial Impartiality

case of presumed bias, however, the English courts have adopted a de minimis requirement in

cases of financial interest to exclude cases where the judge’s interest is so small that it could

not be Mffected by their decision."’

50 some potential difference between English and Australian courts on the

proper -apgroac to disqualification on the grounds of prejudgment, although here the

distinctio! are not as clear cut because the case law is not uniform and the courts in both

jurisdicti(:w“afﬁrmed the inquiry must be a case specific one. English law draws a
tw

distinctiorigbe a judge’s conduct required by their judicial function — such as findings in

sms about the parties’ credibility or behaviour. In the words of the English

interlocut ings or statements made as part of case management — and intemperate and
unnecessa it

Court of Bin Locabail (UK) Ltd v Bayfield Properties Ltd (Locabail) the need to

disqualify on the grounds of prejudgment might well arise where:

a)

the credibility of any individual is in issue, the judge had previously rejected their evidence in such

outspoken terms as to throw doubt on his ability to approach such person’s evidence with an open

b) e e had previously expressed views on live issues in such extreme and unbalanced terms as

doubt on his ability to try the issue with an objective judicial mind.*°

Such s s would lead to disqualification in Australia as well, but there is also High
Court jurisprudence indicating that disqualification is necessary where a judge had acted
entirely p!;perly in discharging their judicial function in another case or at an interlocutory

hearing and_not just used extreme or intemperate language. Specifically, if a judge had

recognisei that tbe demands of case management have changed the role of the judge. They

can no lo xpected to remain sphinx like until trial, or to have formed no preliminary

¥ Locabail (UK) v Bayfield Properties Ltd n 15 above at [8], [10]: ‘In the context of automatic
i e question is not whether the judge has some link with a party involved in a cause before the
he outcome of that cause could, realistically, affect the judge's interest.’

0 jbid at [25]. See also JSC BTA Bank v Ablyazov [2012] EWCA Civ 1551 (JSC BTA Bank) and Otkrite
International Investment Management Ltd v Urumov [2014] EWCA Civ 1315.

2! Livesey v New South Wales Bar Association [1983] HCA 17, (1983) 151 CLR 288, 297; BATAS v Laurie n 9

above at [145].
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views about the issues at trial or the witnesses who would give evidence at trial.”> The High

Court has candidly acknowledged that the line between legitimate preconception and

unacceMdgment is an ‘ill-defined one.’*

gnoteworthy differences aside, there is a high degree of convergence in the

law of 2p}=re ended bias, and the rationale underpinning it, in both jurisdictions. The risk of
apprehend@d bias is determined from the point of view of an FMO, whose opinion is
determinatiye of the question; in both places, the primary purpose of the test is to maintain
public corifidencg/in the impartiality of judicial decisions; and in both places it is judges, and

in the firstgi ce the judge whose impartiality might be perceived to be in doubt who
decides thmtion for their disqualification by applying the FMO test.

Defining the FMO is not, however, a straightforward task in either jurisdiction.
Because the is meant, at least in part, to represent reasonable and informed public
opinion, i! both jurisdictions it is assumed that the FMO will know less about the relevant
lawyer. In the High Court of Australia case of BATAS v Laurie, French CJ

observer would not have recourse to all the information that a judge or
practisi would have.** Therefore, applying the test requires the judges to identify
the informa which the fair-minded observer would make their determinations.

he courts regularly attribute quite detailed legal knowledge and even

cultural understanding of the legal profession to the observer.”” The courts also have a

tendency ibute angelic-like character traits to the observer, including the ability ‘always

22 Johnson n 12 above; Vakauta v Kelly (1989) 167 CLR 568.

3 Vakauta v KeWPIbid, 570-571 per Brennan, Deane and Gaudron JJ.
* BATAS v sune n lb above at [46]. See also Sengupta v Holmes [2002] EWCA Civ 1104 at [11] per Laws LIJ:

‘It is no

hose in the know would not apprehend any bias’.

%5 This kM included, for example, the difference between general and special retainers (S & M Motor
Repairs Pty tex Oil (Australia) Pty Ltd (1988) 12 NSWLR 358, 379-380); the content of professional
codes of conduct wal v Northern Spirit Ltd [2004] 1 All ER 187 at [21]); case management practice
including judges expgessing preliminary views in an effort to encourage settlement; the tort of passing off; the
rules re

[45]-[49].

urity for costs; the concept of goodwill (Hart v Relentless Records Ltd [2003] FSR 36 at [31],
Flaherty v National Greyhound Racing Club Ltd (2005) 102(37) LSG 31 at [30]); the

judicial oath taken by temporary judges; the limited role of the trial judge in criminal proceedings; the power of
appellate courts to correct irregularities at trial and the ‘independent spirit of the scots bar’, Kearney v HM
Advocate 2006 SC (PC) 1 at [8]; and the close relationship between the bar and the profession, Taylor v
Lawrence [2003] QB 528 at [61].
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reserves judgment on every point until she has seen and fully understood both sides of the

argument’;*® and that they are neither unduly compliant nor naive®’ sensitive nor suspicious,

2

nor co Many of us aspire to this ideal, but few of us, including trained lawyers, are

L

routinely of it. In Helow v Advocate General for Scotland (Helow) Lord Hope

acknowle e FMO has attributes that many of us might struggle to attain.”

[
Ong credible theory for why the courts appear to have created an idealised FMO, is

that there ig a gudicial desire to inject legal policy considerations into the disqualification

G

analysis, suggesting the FMO would not only consider the risk of bias, but also the
benefits a to the administration of justice of disqualifying a judge. Disqualifying a

judge pa ough a proceeding would undermine the efficiency benefits, and forensic

3]

value, to t process of having a single judge develop a deep understanding of the issues

U

in a case aging it from commencement to trial. In Ebner v Official Trustee in

Bankrupt 11 Court of the Federal Court of Australia rhetorically asked:

N

Why is it to be assumed that the confidence of fair-minded people in the administration of justice

wopld ken by the existence of a direct pecuniary interest of no tangible value, but not by the

cl

waste! o ources and the delays brought about by setting aside a judgment on the ground that the

. . . 30
1s disqualified for having such an interest?

Simila SC BTA Bank Longmore LJ stated that ‘it is relevant to consider, through the

M

eyes of the fair-minded and informed observer, that there is not only convenience but also

justice to be found in the efficient conduct of complex civil claims with the help of the

—31
designated judge’.

Sers have openly acknowledged that the use of the fictional observer is a
crude me assessing reasonable public opinion. In BATAS v Laurie, French CJ noted:
“The 1 of the fair-minded lay person could never disguise the reality that it is the

assessrﬂH court dealing with a claim of apparent bias that determines that claim.”*?

% Helow v Advocatelseneral for Scotland [2008] UKHL 62 at [2].

TR VAde’OikOWlon) [2007] UKHL 37; [2007] 1 WLR 2679 at [81].

2 Johnson v Johnson n 12 above at [53] per Gleeson CJ, Gaudron, McHugh, Gummow and Hayne JJ.

¥ 1n 26 abo . See also R v Abdroikov (Nurlon) [2007] UKHL 37 where Lord Mance acknowledged at
[81] that the FMO was a construct of the court.

3% Ebner v Official Trustee in Bankruptcy (1999) 91 FCR 353 at [37].

31 JSC BTA Bank n 20 above at [65].

32 BATAS v Laurie n 9 above at [48].
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But he claimed that the value of the fictional observer is that it reminds judges of the need to

view the circumstances of claimed apparent bias, as best they can, through the eyes of non-

judicialM3 3
If unction of the FMO test, then the results of our surveys would suggest

that the courts 1n the UK and Australia are failing in this task. Certainly, there are significant
|

gaps betw@en the law of apprehended bias and majority public opinion as to when judges

should and ghowld not sit. We now turn to discuss the surveys.
METHODOLOGY OF THE SURVEYS

Before ouwle main results of our survey, we will begin by outlining the methodology
used for tljs to give the reader a better sense of their strengths and weaknesses.

Survey respondents

The surv conducted in February 2019 using the polling company, Survation, and
involved mmber of Australian and 1028 number of UK respondents (N=2064). The
survey wasuc cted via Survation’s online panels. Invitations to complete surveys were
sent out mbers of the panel. Differential response rates from different
demographi s were taken into account. Data were weighted to the profile of all adults
in Aus e UK aged 18+. Data were weighted by age, sex, region and household

income for Australia and the UK. Targets for the weighted data were derived from Australian

Bureau ofsStatisties data for the Australian Survey, and from the Office for National Statistics
census da sults of the 2017 UK general election and the 2016 EU referendum for the
UK survey? K data was also weighted by education.’*

Algesresentative surveys are subject to a margin of error, which means that not all
differencel in Legponses are statistically significant. For example, in a question where 50 per

cent of reﬁs gave a particular answer>> with a sample of 1000 respondents it is 95 per

cent certain that ghe ‘true’ value will fall within the range of three per cent from the sample

> ibid.
** Survatio that it is less common to use voting patterns and education when weighting Australian

surveys, and there is a risk that using such weights might make the Australian results less rather than more

reliable.
3% Which is the worst case scenario as far as margin of error is concerned: the higher the percentage in favour or
against a proposition, the more confident we can be it reflects the true value

10
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result. In other words, the margin of error is plus or minus three per cent. Even where
answers are within the margin of error (such as where there are small pluralities in favour or

against atlon) we have reported them because they confirm that public opinion is
evenly diy lmese questions. However, findings relating to particular population sub-

groups w ted in the survey — for example different age groups or different socio-
econonfic are subject to a higher margin of error. Accordingly, results drawn from
‘crossbre very small sub-samples should be treated with caution. For this reason, we
have con on UK and Australia wide responses, in the reporting of our findings
below, an only noted population sub-group responses where they are strikingly similar

despite tmlally polarising nature of the survey questions, or where there are clear

trends in d1 erential responses between sub-groups.

Questlon and reporting

There we\! 44 questions in each survey, including a number of follow up questions put to

only some ndents depending on how they answered previous questions. We report the

majority d gs below, focusing on results that we believe are particularly noteworthy
le, the responses diverged from, or supported, key principles or key cases
in the law Ofwmdicial bias. To be clear, the questions and responses not reported are not
or undermine, the responses we have reported. They have been omitted

only on the grounds of space and because they are broadly consistent with the findings we

have reposd.

Fo'tverfquestion we have reported, we have included the question in full so that
readers knO dctly what was asked of respondents. We deliberated on the wording of the
questimtime, and took advice from Survation who provided recommendations on
phrasi Id be easier for respondents to follow. We also ran a pilot to test
responMprehension of the questions, and the level of Don’t Know responses. If
Don’t Know resfionses are particularly high this might suggest an inability to understand the

question of engagement with them. Thankfully, the level of Don’t Know responses
were n the ordinary (between 7.82 per cent and 20.19 per cent in the UK sample and
between 6. ent and 18.90 per cent in the Australian sample).*® No doubt readers might

3% There was one question that was given only to a sub-group of respondents (respondents who have not been a
party to a court case) about the independence and impartiality of judges generally, in which the Don’t Know
responses were higher (28.19 per cent in the UK sample and 37.31 per cent in the Australian Sample).

11
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have wanted to ask different questions, or differently worded questions. We readily
acknowledge different questions might have produced more reliable or insightful answers
than sowuestions in our survey. With the benefit of hindsight, we too wished we
had asked ifferent questions, and we have identified some of those questions in the
reporting &

 EE—
Wiierever possible we tried to ask the same questions of UK and Australian

respondentgg although some variation was necessary to take account of social and political
difference§betwgen the two countries. For example, when asking questions about judges with
political vj connections, we changed the names to reflect the political parties as they
were knome respective countries. Thus, UK respondents were asked about judges
attending ative Party fundraisers whereas Australian respondents were asked about
judges attmiberal Party fundraisers. In some instances, the wording of questions had to
take accoﬂifferent economic practices. Many people in the UK have workplace

pensions, in Australia pensions are less common but superannuation funds are

compulsom Australian employees; the questions on potentially disqualifying financial
rcfle

interests of these differences. None of the changes to the questions asked of

Austra ] respondents respectively were designed to alter their meaning or the
scenarios t t be said to give to a risk of bias in the eyes of the public. On the contrary,
the ch made only to improve comprehension, and with the aim of ensuring

respondents were being asked substantively the same questions. A striking feature of the

surveys 1 hile there was variation in responses between Australian and UK
responde@ation to none of the questions was there a difference in majority opinion —
either in fa against recusal — as to whether judges should or should not be disqualified.

In short there was broad agreement between UK and Australian respondents as to when

judges isqualified from hearing a case.
Th three main different question formats used during the survey: binary,
scalar an iple choice. As one would predict, scalar and multiple choice questions did

produce mor: ed results, and we deliberately added further multiple choice questions to

at there was a greater range of binary and multiple choice questions. A further
benefit of multiple choice questions was that it was possible to convey to respondents
potential reasons both for and against disqualification in different scenarios. However, the

different question formats did not decisively alter the results in any direction ie the views on

12
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when judges should and should not sit remained broadly the same across different question
formats. For a small number of questions we also gave respondents the option of providing
open teM Although such answers could provide more qualitative insights into public

attitudes, m purpose for which they were used in this survey was as a check or

control d ertain whether respondents had understood the question, and that their

answerSiweremsreadly consistent with the reasons given for them. Set out below are examples

of all four gen formats.

Binary E le;

In the fol‘;;f i)tances, do you think a judge should be allowed to hear the case or be disqualified from
hearing the'Case"
A judge who is a Sember of an organisation that is a party in the case

A judge Eember of an organisation that has a policy which is favourable or hostile to a party in

er

the case

A judge ember of an organisation whose members have expressed views that are hostile to a
Sica

party in t

Allowe the case / Disqualified from hearing the case / Don’t know

Scalar

To what gent do you agree or disagree with the following statements?
‘There shouddghe a minimum amount of money invested in a company which is a party before a judge is

‘Theresh£minimum level of possible financial gain (how much the judge stands to benefit by his

or her dedision in the case) before a judge is disqualified’

Stronhmewhat agree / Neither agree nor disagree / Somewhat disagree / Strongly disagree /
Don’t kn

Multiple choice example:

was hearing a case about alleged racial discrimination against a black person, do you

think they woul.
a) Better placed to hear the case than a white judge

b) Possibly biased in favour of the black complainant

13
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c) As well placed to hear the case as a white judge

d) Don’t know

ith a financial interest in a party in a case should be allowed to hear the case/be

disquﬂi earing the case. Why do you think this?

External yalidity considerations: who is the Fair Minded Observer, what is their role,
and can s@rye

airly replicate it?

One powmcism of a survey of this kind is that it is not suited to capture the reasoning

process n:fffffi in the law of apprehended bias. Put simply, the methodology cannot

measure the procBss as it is actually applied by the courts. Different criticisms could be made

in this rega irst, what the public thinks, or any particular segment of the public, might be

irrelevant @ the legal question before the court: whether the risk of bias is sufficiently serious

to warranmﬁcation on the part of the judge. The fact that the FMO is endowed with
C

characteri many of us would struggle to attain®’ lends support to the view that the

FMO 1 for a legal test developed and applied by judges in the same way that the
courts apply tests involving idealised observers such as the reasonable person. This
positio oped by Lord Goff in R v Gough, who argued that the court personified the

reasonable man and therefore the court could decide the bias question directly without resort
to the pe&ective of a fictional observer.”® However the Gough test was criticised and

subsequentlymejected by the courts because it failed to give due weight to the importance of

maintaini @ confidence in the impartiality of the judiciary.” In keeping with this
public ﬁobjective, there are numerous judicial statements to the effect that it is not

the rea sis of lawyers that is determinative, but the perceptions of fair minded non-
lawyerst not be armed with all the facts available to a lawyer. In the words of the
High Cou*stralia ‘If fair-minded people reasonably apprehend or suspect that the

tribunal has prejudged the case, they cannot have confidence in the decision.”*” The same

7 See He vocate General for Scotland n 26 above at [1] per Lord Hope.

* R v Gou AC 646, 668, [1993] 2 All ER 724, 735-736, HL.

* In re Medicaments and Related Classes of Goods (No 2) [2000] EWCA Civ 350 at [35]; Porter v Magill
[2001] UKHL 67 at [103].

0 R v Watson, Ex parte Armstrong [1976] HCA 39; (1976) 136 CLR 248, 263 per Barwick CJ, Gibbs, Stephen
and Mason JJ. See also Webb v The Queen [1994] HCA 30, (1994) 181 CLR 41 where Mason CJ and McHugh J
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sentiment was expressed by Lord Denning MR in Metropolitan Properties Co (FGC) Ltd v

Lannon:

l chour! |00ks at the impression which would be given to other people. Even if he was as impartial as

coeless if right-minded persons would think that, in the circumstances, there was a real
likek

ias on his part, then he should not sit. And if he does sit, his decision cannot stand ...
IWh&EEHE | not inquire whether he did, in fact, favour one side unfairly. Suffice it that reasonable
pe(& miﬁht think he did. The reason is plain enough. Justice must be rooted in confidence: and
co

v@ destroyed when right-minded people go away thinking: ‘The judge was biased”. !

The need to maintain public confidence and decide the question of bias from the perspective
of a fair—r%bserver, as opposed to a lawyer with knowledge of all the relevant facts,
raises botﬂphical and empirical questions. Is it appropriate to equate majority public

opinion — whichJis what representative surveys are reasonably effective at capturing — with

the views right thinking or fair-minded observer? Secondly, if the views of right
thinking le are not necessarily those of majority public opinion, then who is the FMO,
and how be sure we can reflect their views in the law of bias in a way that still
maintains nfidence more generally?

ted limitation of closed-ended surveys (as opposed to open text questions), is
that the r process behind the respondents’ answers are a black box, in contrast to the
more transparent reasoning process judges engage in (both in exchanges with the parties’
lawyers apd when writing their reasons for judgment) when deciding apparent bias
applicatioL, there is a degree of ambiguity in the case law about the role of the FMO:

it 1S unive

W cepted that the FMO is reasonable and therefore must engage in some kind
of reasoninZ¥PEOCess, but it is less clear whether the FMO is meant to engage in a judicial-like
deliberatigh about the case for and against disqualification, albeit without the same
inform. ble to a judge, or merely give their reasonable ‘perspective’ on the scenario
put to t}Wase law, including the cases we have quoted above,* can be interpreted to
support b@aches. On the one hand, the High Court of Australia has emphasised that
the FMO 1s a lay person, not a lawyer, but the two stage logical causation test in Ebner v

Officia e in Bankruptcy would suggest the FMO may be intimately familiar with

stated at [11] ‘If public confidence in the administration of justice is to be maintained, the approach that is taken
by fair-minded and informed members of the public cannot be ignored.’

1 Metropolitan Properties Co (FGC) Ltd v Lannon [1969] 1 QB 577, 599 (emphasis added).

2 See notes 23-28 and 38-40 above and accompanying text.
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methods of legal reasoning.*> On the other hand, there is House of Lords authority declaring
that even with the same information available, the FMO may not reach the same conclusion
as that M,M which suggests the reasoning process of the FMO is not meant to be
entirely omoreover, one of the broader objectives of this survey was to encourage

law make re precise, or at least more transparent, in explaining who the FMO is
meant ¥ FEPFESEht, what their role is, and the weight to be given to public perception
generally plying the law of apparent bias. To that end, if judges and law makers
respond tc@ of this kind by explaining why they think the results are not relevant to the

law of judi as, that would be a positive development.

W the FMO’s role is, or ought to be, as a matter of legal doctrine, it is
undeniabﬂresentaﬁve surveys are not well suited to conveying to respondents all the

informati may be relevant to the assessment of whether judges should be

disqualiﬁcfacilitaﬁng reflective reasoning processes as opposed to capturing initial

reactions. ualitative research, including where interviewers engage directly with

respondends, d be highly desirable and it would be particularly interesting to compare the

results of s litative studies with the representative survey we have conducted here.
Ho ne should not automatically assume that a representative survey can only
captur ctives of the general public, and not fair minded and informed observers

specifically. Because these surveys were representative of the general population it is safe to

assume th@ respondents included that (unspecified) segment of the population thought to be

aag oenerally informed, unless, of course, the FMO is actually an entirely
chs
® Ebner v @fficial Trustee in Bankruptcy n 12 above at [6]: ‘A judge is disqualified if a fair-minded lay
observermmi ably apprehend that the judge might not bring an impartial mind to the resolution of the
question Mequired to decide’ and then at [8]: ‘It’s application requires two steps. First, it requires the
identiﬁcatiojit is said might lead a judge (or juror) to decide a case other than on its legal and factual

reasonable

aspiration ter.

merits. The second si@p is no less important. There must be an articulation of the logical connection between the

matter and the fearedgdeviation from the course of deciding the case on its merits. The bare assertion that a judge

(or juror interest” in litigation, or an interest in a party to it, will be of no assistance until the nature of

the interes ¢ asserted connection with the possibility of departure from impartial decision making, is
articulated. Only then can the reasonableness of the asserted apprehension of bias be assessed.’

* See, for example Lawal v Northern Spirit Ltd [2003] UKHL 35 at [22] where Lord Steyn observed that
knowledge of particular legal practices or traditions does not preclude an FMO from believing those practices
might create a risk of bias.
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While many respondents would be informed about matters of general knowledge
(given the representative nature of the surveys), that still leaves the crucial question as to how
informeMnts were about the facts of particular scenarios and the risk of judicial bias.

Although my it is not possible to ensure respondents are fully informed of all

potentiall cts, we made a conscious effort not to leave them in the dark either. We
providdd FE8P@Adcnts with some basic background information about the right to an
independ impartial tribunal, why we were conducting the research, and to explain
basic legwts used in the questions. The General Introduction provided to respondents

was as foll :

chting research into people’s confidence in judges and in particular people’s views about
wheingg are independent and impartial or should be disqualified from hearing a case because they
might be biased.

EVE: goes to court has a right to an independent and impartial judge. We want to know when,

ink a judge should be disqualified from hearing a case including, for example, because of
ships with, attitudes towards, or shared backgrounds and experiences as, the parties

fore them. A party to a case is someone who has a claim or a defence that is being

For some quc8mens we were also able to provide respondents with limited additional

inform, ding the bias scenario asked about, either suggesting that the judge
themselves may not be partial to or against a party, or that the costs to the administration of

justice of @isqualifying the judge would be high. This additional information still fell short of

the factual edge typically attributed to the FMO by courts, but it did mean respondents
were not ring these questions entirely in a vacuum. As can be seen from the
discussio providing this additional information did shift the attitudes of some
respon i e instance shifting public opinion from an overall majority in favour of

disqualw a small plurality in favour of disqualification.

The surveys also provided a Don’t Know option for respondents allowing them not to

answer specific_guestions and skip to the next one. Such an option is one mechanism for

m those who feel they are not sufficiently informed to answer the question
asked, or do ave an opinion about it. The obvious downside with such a mechanism, is
that it is self-selective and not necessarily reflective of respondents’ actual knowledge about

the matters put to them.

17
This article is protected by copyright. All rights reserved.



Judicial Impartiality

Another useful check on the reasonableness of respondents’ answers were those

questions which allowed them to provide free text answers. The question on why those with

ﬁnanciaM in the case should be disqualified did typically produce the expected
answers, mere were some colourful outliers as well.* This provides a degree of

assurance rveys were representative and the respondents broadly ‘got it” in the
sense tHat™i8¥™@hderstood the potential conflict of interest and that this created a risk of

biased deaisi king.

el

Interpreting thefanswers of respondents

Finally, sthalso acknowledge that where we have provided possible interpretations of

$

some of the answers, these interpretations are merely our hypotheses. The survey involved no

qualitative comp@nent to explore the reasons why respondents gave certain answers, apart

U

from one regarding financial interests and one question about trust in the judiciary

Al

where resfiondents were given the opportunity to set out their views in their own words. We

make the aveat that this is just one piece of evidence and we hope more studies will
follow, whic help us confirm the extent to which these answers are a true reflection of
public whether that opinion changes over time. On this last point about opinion

changing o e, it is worth noting that some of the cases that are asked about in the
survey ided some time ago (ranging between five years ago and 18 years ago) and
one possible explanation of the difference between judicial views and public opinion is that
opinions @enerally have changed over time. A possible counter view is that because the

divergence opinion occurred in both directions — in that respondents required

disqualifica en judges did not in most cases, but in the one case where judges did

require di ification respondents did not believe it was necessary — means that the

divergenc@of opinion cannot be attributed to a general ‘hardening’ or ‘softening’ of attitudes

as to WWshould or should not sit.

: MAJOR FINDINGS*

* For e o Australian respondents who said that a judge with a financial interest in a party in a case

should be 0 hear the case gave the following reasons as their answers: ‘because they have too get paid
for there work in the case’; and ‘I do not believe a judge would be stupid enough to risk his position in giving
his judgement knowing he will be carefully watched if his financial interest is known.’

* The response percentages set out below were rounded for convenience by Survation, and do not always add
up exactly to 100 per cent.
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Questions about shared characteristics in cases where those characteristics were in issue

We begin with tﬁi: scenarios in which respondents were consistently against disqualification,

in line with the case law in both Australia and England, namely cases where judges had

shared ch w@ ics with one of parties. The anti-disqualification position is all the more

notable for the fact that we deliberately framed the questions in a way that the shared
H

characteri!ics between judge and party was one of the legal issues in the case ie we asked

about shared characteristics between party and judge where it was alleged the party had been

discrimindfed against on the basis of that very characteristic.

AMS‘[ characteristics asked about — race, age, gender, disability and sexual
orientation — a majority of respondents did not give answers requiring disqualification.
Importantly, thege findings were consistent whether the question had a binary format
(disqualiﬁefffff Ifiisqualiﬁed) or multiple choice format (possibly biased/possibly better
placed to @ecide the case/as well placed to decide the case as another judge). The multiple
choice fo wed that a significant minority of respondents felt that a judge who has the

same char@ct as a party upon which their discrimination claim was based, potentially

put the r position to decide the case than a different judge. These answers suggest

there is so beit minority, community support for the legally controversial position
espous lurality of the Canadian Supreme Court in R v §; that judges drawing on
their own life experiences when deciding cases is not necessarily bias, or even error, but can

constitute !00d ‘contextualised judging’.*’

For exam@sked respondents:

ifaju heir 60s was hearing a case about alleged age discrimination against a person in their 60s,

u think they would be:

UK Responses Australian Responses
Beier p ai to hear the case than | 20% (208) 21% (222)
ay dge
biased in favour of the 22% (224) 19% (201)
ol ainant

47 R v S (RD) [1997] 3 SCR 484 at [56] per L’Heureux-Dubé and McLachlin JJ with whom Gonthier and
Forest JJ agreed.
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As well placed to hear the case as | 45% (466) 46% (482)

a younger judge

13% (130) 13% (132)

pt

The redPoASESHEMI1 the other characteristics asked about, in both Australia and the UK, were
similar wi otable exception. The exception was the questions relating to religious
discrimingfion. [MAboth Australia and the UK the question that obtained the most responses in
favour of ification was in relation to a Muslim judge hearing a religious discrimination
case against anothler Muslim. In Australia there was a plurality in favour of disqualification,

whereas in the UK there was a small plurality against disqualification. The question stated:

ing instances, do you think a judge should be allowed to hear the case or be disqualified

US

In

fro the case?:

I

A ge who is hearing a case against about alleged religious discrimination against a Muslim

UK Responses Australian Responses

a

ear the case 42% (431) 39% (402)

from hearing the case | 41% (421) 46% (477)

N/

Don’t know 17% (176) 15% (157)

It 1s diffi ow whether these responses reflect a degree of anti-Muslim sentiment or

nor

wheth: ts classed religious beliefs differently to other protected characteristics. It
is note

of a Cath

1

a majority of UK and Australian respondents also favoured disqualification

¢ in a case involving the lawfulness of abortions.*® However, the difference

ion case and a discrimination case is that the religious teachings of the

L]

between

Catholic include a clear position on the morality of abortion (putting to one side

A

* “In the following instances, do you think a judge should be allowed to hear the case or be disqualified from
hearing the case?: A Catholic judge hearing a case challenging abortion laws’ (Australia: Allowed 29 per cent
(297); Disqualified 55 per cent (568); Don’t know 17 per cent (171)); (UK: Allowed 27 per cent (277);
Disqualified; 55 per cent (560); Don’t know 19 per cent (191)).
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whether a judge could separate the morality from the lawfulness of abortions) whereas in the

discrimination case the religious teachings of Islam did not suggest any answer, or favour any

party, OM of discrimination.*

O explanation for respondents’ consistently given answers that would
allow j;ldges to sit in these cases is that anti-discrimination norms, supported by anti-
discriminzson laws, have been effective, and that respondents were reluctant to
‘discriminate’ against a judge merely because of who they were. Another explanation,
consistent@yith law of bias, is the idea of necessity: if the law of bias could be based on
characterimall humans possess, then it would be impossible to ever find a truly neutral

judge qua ear the case.

What seetlis tolerably clear is that respondents do feel religious belief is a ground for
disqualiﬁcat:'ff — whether or not the religious belief is relevant to the issue before the court —

and in thi§irespect, respondents’ views are in sharp opposition to those of the courts. In the

leading Engli ecision of Locabail, the Court of Appeal stated “We cannot conceive of
circumstafice hich an objection could be based on religion ...”*°

Questi n leading cases

Our su sked about attitudes to various scenarios that might be said to give rise to a risk

of bias, but we also designed some questions to reflect the basic fact patterns behind leading
apprehen(!d bias cases in both the UK and Australia. The divergence between the outcomes

reached by ourts, and the opinions of survey respondents, is stark. Set out below is a

simple tali @ g out the results. For the sake of completeness all the questions we put to

respondent the leading cases are reported below as well.
Case Court UK Survey AUS Survey Respondents
Decision Respondents

* In hindsight we slibuld have asked exactly the same discrimination question in relation to a Christian judge

and party, but at thegime we restricted the number of discrimination questions we asked as we had a limited

uestions we could ask (both for financial reasons and given longer surveys risked a greater
nts skipping questions).
> The Court said the same of ethnic or national origins, gender, age, class, and sexual orientation: Locabail n 15

above at [25].
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Taylor v Not Majority for Majority for Disqualification
Lawrence Disqualified Disqualification

(EWCA 2002)

Helow v Lor: Not Majority for Majority for Disqualification
Advocate Disqualified Disqualification (Based on limited information)

(Based on
limited Plurality for Disqualification
information) (When given further information)

(HL 2007
||

Plurality for
Disqualification
(When given
further
information)

Disqualified Plurality Majority against Disqualification
against

Disqualification
(HCA 2011)

Royal
Commissi

Not Plurality for Majority for Disqualification
Disqualified Disqualification

ases the differences between judicial opinion and survey respondents was
even starker when one considers the strength of opinion, not just the binary choice on
disqualiﬁwhe English Court of Appeal’s decision in Taylor v Lawrence’ is
noteworth regard. A claim of apprehended bias was made against a judge who
accepted @

the pamhlm The services were rendered after the case had been heard but before

| services in connection with his will from a law firm representing one of

judgm n handed down. The Court held the judge was not disqualified, and that
would l:Hn if he knew the law firm were providing him with the legal services free of
charge. T did not doubt the judge’s explanation that he was unaware the services
would be idcd for free, but this was irrelevant to their conclusion. The Court boldly
stated:

We re it as unthinkable that an informed observer would regard it as conceivable that a judge

would be influenced to favour a party in litigation with whom he has no relationship merely because

that party happens to be represented by a firm of solicitors who are acting for the judge in a purely

! Taylor v Lawrence [2002] EWCA Civ 90.
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personal matter in connection with a will. There is no reason to doubt the explanation for a bill not

being rendered. There is no evidence that the judge knew that this was to be the case, but, even if he

diﬂlit woulinot alter our view.
In both jumcontrary to the Court of Appeal’s statement, there were clear majorities

in favour miication. The question we put to respondents about Taylor and Lawrence

and resfo nswers was as follows:

In thg follewing instances, do you think a judge should be allowed to hear the case or be disqualified

from hearing the case?:

A jm, during the case, has accepted free legal services from a law firm representing a party in
the

s UK Responses Australian Responses
All ear the case 27% (274) 23% (240)
Di from hearing the case | 53% (547) 58% (602)
Dofi’t X @ 20% (207) 19% (193)
The ot where there was a sharp divergence of opinion between the judge (in this case

a Royal Commissioner) and survey respondents was the decision of JD Heydon not to
disqualify*imself from hearing the Royal Commission examining unlawful trade union

practices. The inquiry had broad terms of reference to investigate trade union corruption, and

chose to
accepted an invitation to deliver the Garfield Barwick lecture, which was an event organised
by a brangh of the Liberal Party, and used to raise funds for the party — the main political
rival to the Labour Party. Once Heydon’s participation in the event became publicly known
and publicly crificised, Heydon decided to withdraw from the event. Heydon, however,

declined to recus@ himself from the further hearing of the inquiry, stating he was unaware the

52 ibid at [73]
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FMO’s views might be different to his own.>> Heydon criticised the submissions calling for
his recusal as ‘imprecise’, yet public perceptions, which is what the test is designed to

protect,M precise. And a clear majority of survey respondents in both Australia and
the UK msqualiﬁcation. The question we asked about the JD Heydon case,

including political associations in order to counter any party political biases, and

Austrafan™fespeatents’ answers (with UK responses in the footnote) were as follows:

In the, following instances, do you think a judge should be allowed to hear the case or be disqualified
froflh hearin@ the case? A judge who attended a Liberal Party fundraiser hearing a case alleging

wron g by Labor Party officials

m Australian Responses UK Responses54
m@ear the case 33% (344) 33% (341)

Dis i from hearing the 51% (531) 50% (514)

casg

im 15% (160) 17% (173)

There was no ificant difference for answers when the political associations were changed:
‘a jud nded a Labor Party fundraiser hearing a case challenging trade union

laws.”>

Th%f BATAS v Laurie did not produce as stark a difference between the Court
and surve dents, partly because in the UK there was only a plurality in favour of non-
disqualificaftoft; and partly because the High Court itself was split three to two as to whether
the judge Was disqualified. The result is, however, notable for the fact that this was the only

scenario ﬁ ere ihe respondents, in both the UK and Australia, were more ‘anti-

3 JD Heyd gitges ns for Ruling on Disqualification Applications’ Royal Commission into Trade Union
Governance and Corruption, 31 August 2015 at
.com/static/f/556710/26499787/1440997119307/Heydon_reasons_disqualification.pdf?to
ZKr41Xkv6o6k%2FNUmMu9Q%3D (last accessed 8 March 2021).

http:/staticl.1.sgs
ken=OW
> For UK
> Allowed 34 per cent (356); Disqualified 47 per cent (484); Don’t know 19 per cent (196). For UK

spondents the Liberal Party fundraiser was changed to a Conservative Party Fundraiser.

respondents, those favouring disqualification dropped in the alternative scenario of a judge attending a labour
party fundraiser hearing a case challenging trade union laws: Allowed 36 per cent (371); Disqualified 44 per
cent (449); Don’t know 20 per cent (208).
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disqualification’ than the judiciary, and in Australia there was a majority against

disqualification.

Eﬂgg v Laurie had a complex procedural history but the issue giving rise to

apprehend @ was relatively straightforward. Several unrelated cases had been brought

against BATAS betore the Dust Diseases Tribunal of NSW in which one of the allegations
N

against BS: AS was that it had deliberately destroyed internal documents regarding smoking
and healtﬁne addiction and the company’s marketing strategy for the purposes of

preventingytheir disclosure in any future litigation brought against BATAS. In both cases it

was also hat legal advice given to BATAS regarding its document destruction were
in further a crime or fraud and therefore not privileged under the crime fraud
exception ege as set out in section 125 of the uniform evidence legislation.”® In the
first case, es Australia Ltd v British American Tobacco Australia Services Ltd; Re
Mowbray the judge upheld the application for disclosure of the legal advice, holding
they were by the crime fraud exception in section 125. BATAS then applied to have

the judge mw from hearing the Laurie case, on the grounds that the plaintiff in Laurie

had made Mat ly identical claims against BATAS regarding its document retention policy

as had ade in Mowbray.
igh Court found, by a narrow majority, that while the judge had not used

intemperate language in his reasons for judgment, the judge’s findings were expressed in

strong ter!s which gave rise to an apprehension of bias. Chief Justice French and Justice

Gummow bahiedissented, emphasising that the judge had expressly noted that the document

@ would still be live at the trial, where it would be decided based on a
differelﬁ of proof and potentially with different evidence, and the judge had stated

that he had to decide ‘the application now before me’ based on the ‘evidence now before

5 58
me-. H
It was noijossible to convey the nuance in the BATAS v Laurie case to respondents in

our survey,
% Evidence Act 1995:(NSW), s 125.
37(2006) 3 DDCR 580.

destructio

e essential ground of bias — deciding an issue adversely to one party and

%% For further discussion of the case see A. Higgins ‘BATAS v Laurie: Apprehended Bias and Actual Failure of
Case Management’ (2011) 30 CJQ 246.
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then having to decide the same issue involving the same party in another case — was put to

respondents. The question asked with the survey responses were as follows:

in le !o”owing instances, do you think a judge should be allowed to hear the case or be disqualified

A judge who made findings against a tobacco company, hearing another case against the same tobacco
| Jh g5 ag pany g &

COtSany dealing with the same issue

Australian Responses UK Responses
ﬁgear the case 52% (541) 45% (461)
Di figd/from hearing the case | 32% (337) 38% (390)
TOE 15% (159) 17% (177)

I

The Scott of Helow is notable for a different reason. While there were also clear
differencef’1 osition of respondents and the judiciary as to whether the judge ought to

have been disqtalified, of equal significance in that case is that putting further information to

id have a significant impact on their views. In Helow a judge hearing a judicial
review appl@8tion of the decision to deny asylum to a Palestinian rights activist was subject
to an apprehended bias application because she was a member of a Jewish Lawyers
Associatign, the International Association of Jewish Lawyers, whose members and
publicati(hed views on the Palestinian/Israeli conflict that were fervently pro-Israel

and markg@ ile to Palestinians. A clear majority of survey respondents, in both the UK

Associati views expressed in the publications of the Association, this had a material
impact on“the result, turning a clear majority in favour of disqualification into a plurality in
favour of disqudlification. The questions we asked about Helow, with the answers of

respondents werggas follows:

lowing instances, do you think a judge should be allowed to hear the case or be disqualified

from hear1t® the case?:

A judge who is a member of a Jewish cultural association whose members have been critical of

Palestinian political activists hearing an asylum case brought by a Palestinian political activist
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UK Responses Australian Responses
Allowed to hear the case 22% (224) 18% (182)
%ﬁom hearing the case | 61% (624) 66% (689)
Toﬁ 17% (179) 16% (166)
.

L

Responde@said the judge should be disqualified were then asked this supplementary

question:

You said that a judge who is a member of a Jewish cultural association whose members have been

hediing the case?

lestinian political activists should be disqualified from hearing an asylum case brought by
political activist. If there was no evidence that the judge endorsed or shared the views

critical of Palestinian activists, should the judge be allowed to hear the case or be disqualified from

UK Responses

Australian Responses

Tﬂgear the case

23% (142)

24% (167)

e
ified from hearing the case | 62% (387) 60% (415)
15% (95) 15% (106)

L

Prejudgme enarios

Disqualifi n the grounds of prejudgment is one of the most intellectually interesting,
and pr@llenging, grounds of bias. The law of bias recognises that there are certain
experi onnections that all humans have and develop that could influence their

decisiomregardless of their judicial training. Most grounds of bias, therefore, are
directed tﬁensuring that judges decide the case before them only on the evidence
before th hout fear or favour. Disqualification for prejudgment, by contrast, is
designe sure legal hearings do not become a mere formality because the judge has
already m their mind. Unacceptable sources of pre-judgement include evidence that is
relevant to the case. Accordingly, this ground of prejudgment has a potentially far bigger, and

detrimental impact on the administration of justice, than other grounds of apprehended bias,

because it extends beyond a judge’s lived experience as an individual, and member of
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society, to include everything that a judge may have said, done, or heard as a judge. If judges
can be disqualified from hearing cases merely because they have fulfilled their judicial
functioMen’s terms ‘done their jobs’ — this would undermine the viability of a range
of active nagement practices. These include early case conferences, docketing and
specialist awhich are generally considered to improve the administration of justice,

both in™cFAS"§RE ficiency and the quality of judgments rendered by judges. For this reason,

the courtsshi UK, and Australia to a slightly lesser extent, have developed their
jurisprud@ way that judges doing their jobs properly will not normally lead to
disqualificatt8®> This is so even if there is an elevated risk that a judge’s mind might,

subconsci@usly, Be closed to further argument and evidence. In this way the rules of

S

apprehended bias seek to strike a balance with the practical needs of the administration of

B

justice. This elefated bar for disqualification on grounds of prejudgment is sometimes

justified as tent with the reasonable perspective of the FMO, who would wish to

balance aSsmall risk of prejudgment against the considerable additional cost, delay and

il

disruption ould be involved in changing judges. Our surveys showed that

‘administri@tio justice reasons’ did shift some respondents on the case for disqualification,

and in v Laurie case discussed above, respondents were more anti-disqualification
than the co netheless, in many scenarios asked about, the public were also broadly in
favour ification where respondents thought there was a risk of judicial prejudgment.

Soge prejudgment questions asked about judges making irrelevant and inappropriate

comment:

including ts made during case management hearings and deciding interlocutory

application

he parties, but others concerned judges merely fulfilling their judicial role

raise issues which would be live at trial. Examples of these questions and

responden§” answers are set out below:

In 'e follo'ing instances, do you think a judge should be allowed to hear the case or be disqualified

from hearing the case?:
A jjing a case when it goes to trial after making comments that are critical of a party in the

case at iminary (ie early) hearing
UK Responses Australian Responses
Allowed to hear the case 23% (233) 22% (230)

%% See the discussion on prejudgment in Australia and England in the first chapter above.
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Disqualified from hearing the case | 60% (612) 61% (634)

Don’t know 18% (182) 17% (171)

In
from hearing

Q instances, do you think a judge should be allowed to hear the case or be disqualified

the case?:

A jh{ing a case when it goes to trial having previously made personal comments critical of a
pa{’s beh’iour (for example, comments on the party’s attire, or tone or style of speech) in an early

hear

-

UK Responses Australian Responses
@ear the case 31% (319) 35% (362)
Disqualified from hearing the case | 53% (542) 48% (496)
Do 16% (167) 17% (178)

Respo said that a judge should be disqualified in one of the above instances were
then asked a fQ up question as to whether their views would change given the costs to the
adminiSthate justice in getting another judge to hear the case: ‘If the financial costs of

finding another judge to hear the case were higher than continuing with the same judge, do

you thinkwe should be allowed to hear the case or be disqualified from hearing the

case?” A of those respondents still favoured disqualification but a significant
minority cent (121) in the UK, and 19 per cent (114) in Australia) reversed their
position a ed the judge could continue to sit.*’

gment question used a multiple choice format, similar to those used in the
shared chdracteristic/discrimination questions discussed in section 3A. This format allowed
us to put to resp@ndents the possibility that the factors that might give rise to a risk of bias

e judicial decision making. This question had the effect of producing a

against disqualification in both the UK and Australia. The question and

responses are ut below.

5 Australia: Allowed 19 per cent (114); Disqualified 67 per cent (404); Don’t know 14 per cent (83). UK:
Allowed 19 per cent (121); Disqualified 68 per cent (435); Don’t know 14 per cent (88).

29
This article is protected by copyright. All rights reserved.



Judicial Impartiality

If a judge who has heard preliminary (ie early) arguments in a case and had made provisional findings

against one of the parties, do you think they would be

H UK Responses Australian Responses

to hear the case than | 24% (249) 25% (260)

Pos8ibly biased against the party 40% (413) 39% (409)

they havegnade findings against

As ed to hear the case as | 20% (201) 21% (222)
a ngf j
Don’t know 16% (165) 14% (144)

U

Financialfinterests and relationships

[})

The opini
should di

th UK and Australian respondents on whether financial interests in a case

d

them from hearing were severe. Respondents favoured disqualification in
cases ect interests, such as holding shares, and indirect interests, including

membershi pension and superannuation funds. Respondents not only required

VY

disqual ere a judge had a financial interest in one of the parties to the case, but
also in cases where the judge had an ongoing contractual relationship with one of the parties,

hence th

[

ce to relationships in the title of this subsection. There was nothing

exception the contractual relationships we asked about — mortgages and insurance

O

policies — uggestion in the question that the judge’s decision might affect their legal

obligatio nce financial interests, positively or negatively, under those contractual

n

relatiorisiu did ask several questions seeking to ascertain whether there was public

{

support inimis requirement for disqualification for financial interest, and related to

that requi or the Australian position that there must be a possible causal relationship

u

between t e’s interest and how they might decide the case. A significant number of

respond agree with the idea of de minimis requirements, but the threshold amounts

A

suggeste ost respondents were so modest, that the answers might indicate greater
support for the English doctrine of presumed bias where disqualification is automatic in cases
of financial interest. Set out below are a range of questions asked about financial interests and

the respondents answers.
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In the following instances, do you think a judge should be allowed to hear the case or be disqualified

from hearing the case?:

L

shares in a company which is a party in a case

ﬁ UK Responses Australian Responses
i giiedgteghcar the case 16% (166) 14% (147)
Dihfrom hearing the case | 74% (759) 79% (817)

Dot kno 10% (103) 7% (72)

SC

is a member of a pension fund that has shares in a party in a case

T

UK Responses Australian Responses61
ﬂ@lw the case 24% (243) 29% (299)
Dis i from hearing the case | 63% (652) 60% (618)
13% (133) 11% (118)

)
S
MW

is a party in a case

has a contract — for instance, an insurance policy or a mortgage — with a company which

L UK Responses Australian Responses
Al @ car the case 31% (322) 29% (297)
Dis i from hearing the case | 55% (561) 61% (634)
14% (145) 10% (105)
#
To Ewt do you agree or disagree with the following statements?:
T d be a minimum amount of money invested in a company which is a party before a judge is

ed

% The question to Australian respondents referred to superannuation funds rather than pension funds, given the
former are far more widely used than the latter.
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UK Responses Australian Responses
Strongly agree 13% (130) 11% (116)
ﬁree 23% (241) 27% (282)
Ne disagree 23% (231) 20% (211)
_-So__swhatdisagree 14% (143) 15% (156)
Stromgly disagree 15% (157) 18% (185)
Don 12% (125) 8% (86)

S

Thereﬂbe a minimum level of possible financial gain (how much the judge stands to benefit by
his ision in the case) before a judge is disqualified?:
! UK Responses Australian Responses
Str e 17% (177) 17% (173)
So ree 23% (240) 24% (253)
Net e nor disagree 20% (202) 15% (160)
isagree 12% (122) 15% (159)
Strgg gly disagree 18% (182) 21% (217)
Don’t know 10% (105) 7% (74)

0

Fofirespondents who agree that there should be a minimum amount of money invested in a company

n

e is disqualified, what do you think this minimum amount should be?

t

2
U esponses’

L

Un, 17% (62)
{ 23% (85)
£1,000 ~F999 28% (103)

62 Australia: Under $200 15 per cent (58); $200-$1999 25 per cent (101); $2000 - $9999 24 per cent (94);
$10,000 — $19,999 14 per cent (57); Over $20,000 12 per cent (47); Don’t know 10 per cent (40).
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£5,000 - £9,999 13% (47)

£10,000 or over 12% (45)

Donl’: fw 8% (29)
]

|
Fongespondents who agreed that a there should be a minimum level of possible financial gain before a

alified, what do you think this minimum amount should be?

jud

@ 22% (93)
£IS
£1, 99

19% (79)
27% (113)
£5J000 - £9,999 12% (51)
£10 er 8% (35)
@ 11% (45)

Miscel

We have St included all questions asked of respondents in our surveys but instead focused

on the key findings under four main areas that we thought would be of most interest to a legal

audience. eys produced some other interesting answers, including insights into

responcfs of the judiciary, and the process of deciding bias applications, some of

which we§et out in this section. There is no issue or theme underlying these questions so

instead w$rese’ it by way of a summary list:

e A plura of respondents in the UK and Australia thought a judge who was
pr a

member of the same chambers as a barrister representing a party in the

ould not be disqualified.”* The wording of this question made clear that

8 Australia: Under $200 22 per cent (95); $200-$1999 24 per cent (103); $2000 - $9999 24 per cent (101);
$10,000 - $19,999 11 per cent (48); Over $20,000 six per cent (27); Don’t know 12 per cent (52).

# UK: Allowed 45 per cent (459); Disqualified 37 per cent (378); Don’t know 19 per cent (191). Australia:
Allowed 46 per cent (481); Disqualified 36 per cent (375); Don’t know 17 per cent (180).
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barristers only share the costs of running their chambers; they do not share profits

earned from representing clients.

t

of respondents in the UK and Australia thought a judge who was
pr a member of a solicitors’ firm which is representing a party in the case
sh disqualified.®

e R

Sa

D

of respondents in the UK and Australia thought a judge who attended the

£

| as a party in the case should not be disqualified.®

o A [pluraliy in both the UK (48 per cent) and Australia (48 per cent) thought the

¢

ques of whether a judge should not sit should be decided by a different,
indepgnddnt judge.®’
o 24

S

(252) of UK respondents and 30 per cent (312) of Australian respondents
had previdusly been a party to litigation. A clear majority of UK respondents (67 per

U

ce and Australian respondents (70 per cent; 219) who had been a party to

f

lit ought that the judge hearing their case was independent and impartial.

Mmller percentages of respondents who have not been a party to litigation

at judges in their country were independent and impartial.®® This last

er cent (451); Disqualified 40 per cent (409); Don’t know 16 per cent (168). Australia:
Allowed 4 (455); Disqualified 40 per cent (419); Don’t know 16 per cent (162).
er cent (642); Disqualified 24 per cent (244); Don’t know 14 per cent (142). Australia:
Allowed 70 per cent (722); Disqualified 17 per cent (181); Don’t know 13 per cent (133).
7 Which ofs following do you think should play a role when deciding if a judge should be disqualified from

hearing a caseZ se select all that apply

O

UK AUS
Checked Checked
Wmd of possible bias 26% (265)  33% (341)

A differcmtm nt judge 48% (492)  48% (502)
A jury H 27% (278) 29% (298)
A psychologi is an expert on bias in decision 20% (207) 30% (310)
making ;
Parliament 15% (159) 15% (153)
Other 1% (13) 3% (33)

Don’t kno

A

17% (172)  15% (151)

5 Which of the following statements best reflects your view?
Respondents who have not been a party in a court case

Australian judges are independent and impartial 45% (316)
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answer is somewhat troubling given confidence in the judiciary is critical to the rule
of law, but it is promising that confidence in the judiciary appears to go up when

Me into contact with the legal system, relative to the population as a whole.

The m&%t BigREi@ant finding about the differential responses of population sub-groups was
how little%‘me there was between respondents. We generally did not find a gender
effect, ev@éstions that have a gender dimension. Two examples are set out below:

In ing instances, do you think a judge should be allowed to hear the case or be disqualified

fro ring the case?:

S

dge hearing a case challenging abortion laws:

U

UK + Australian Responses | Female Male
(cagbined)ii

All ear the case 284 (27%) 290 (29%)
Disgal from hearing the case | 575 (54%) 554 (55%)

195 (18%) 167 (16%)

M

In flic following instances, do you think a judge should be allowed to hear the case or be disqualified

|

from hearing the case?:

@ ge who is hearing a case about alleged gender discrimination against a woman

>

Australi ot independent and impartial 18% (126)

th

Don’t kl’lOW: 37% (263)
Respondents who haye not been a party in a court case

British j independent and impartial 53% (401)
British ju ot independent and impartial 19% (142)
Don’t know 28% (213)

per cent UK (Male): Allowed 27 per cent (137); Disqualified 56 per cent (281); Don’t know 17 per cent (84).
per cent Australia (Male): Allowed 30 per cent (153); Disqualified 54 per cent (273); Don’t know 16 (83).
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UK + Australian Responses | Female Male

(combined)”®

Hear the case 657 (62%) 617 (61%)

m hearing the case | 255 (24%) 269 (27%)

Don’tknow- 143 (13%) 125 (12%)

[

One notable erence in responses by gender is that females tended to choose the Don’t

Know op ofe than males (in 41 questions out of the 43 questions in which there was a

Don’t Kn ion in the Australian sample and in 40 questions out of the 43 questions in
which there was @ Don’t Know option in the UK sample). These results are consistent with

psychologi ies about confidence and gender.”!
\% t find notable differences between participants of different household
income eiflie etween those who did and did not have experience of the justice system as

parties in a CouffCase. Younger age groups were generally more ‘lenient’ towards judges, and
would udges to hear the case, ie not disqualify them, more often than older
responEs most cases, with a few exceptions. For example, in the question ‘In the
following 1nstances, do you think a judge should be allowed to hear the case or be
disqualified from hearing the case?: A judge with a financial interest in a party in a case’, 35
per cent M‘K respondents aged between 18-24 answered that the judge should be
allowed tq @ e case, while only two per cent (five) of the respondents over 65 years old
thought tha dge should be allowed to hear the case.

: CONCLUSION

This papefpresented the results of a survey, which we believe to be the first of its kind, into

public attitudes S)out judicial impartiality and when judges should be disqualified on the

llowed 59 per cent (312); Disqualified 27 per cent (141); Don’t know 14 per cent (74). UK
0 per cent (303); Disqualified 26 per cent (129); Don’t know 14 per cent (70). Australia
(Female): Allowed 65 per cent (345); Disqualified 22 per cent (114); Don’t know 13 per cent (69). Australia
(Male): Allowed 62 per cent (314); Disqualified 28 per cent (140); Don’t know 11 per cent (55).

' See for example L. Dahlbom, A. Jakobsson, N. Jakobsson, and A. Kotsadam, ‘Gender and Overconfidence:
Are Girls Really Overconfident?’ (2011) 18 Applied Economics Letters 325.
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grounds of possible bias. The online surveys were conducted using representative samples of
the UK and Australian populations, using the polling company Survation’s standard

techniquhting samples in both the UK and Australia.

@ tive surveys have strengths in providing a reliable snapshot of public

opinion, but they also have limitations. All polls, including this one, have a margin of error,
|

but we Id submit that asking the public directly when they think judges should and
should not_git s almost certainly more reliable than speculation by judges who are drawn
cvel>

from a rel arrow segment of society. Surveys are also not an ideal methodology when
it comes t unicating the complexity of scenarios that are said to give rise to potential
bias, and di ng any nuance in the attitudes of respondents. For these reasons, we think
more rese public opinion is needed, ideally utilising different methodologies, with
the aim o m® to the evidence base assessing attitudes to disqualification among different

groups, arEer and why, those attitudes might be subject to change.

Beayi se caveats in mind, what the surveys did reveal is that the general public,
in both ti@d Australia, were consistently in favour of disqualification in the broad
range nd specific circumstances asked about. It was only in the case of shared
characteris ween the judge and one of the parties, where the public were consistently,
althou ys, against disqualification. There was one only question, based on the

Australian case of BATAS v Laurie, where the public appeared to be against disqualification
of a judgs when the courts had, in fact, required it. As such, the research revealed a
significant _gagebetween the attitudes of the public, and the attitudes of the judiciary,
regarding mstances in which the latter should be disqualified from hearing cases.

Whoever t that the courts call on to decide apparent bias applications might be, this
research £;ests that this fictional person is not representative of majority, or plurality,
public Wany instances.

Even 1 evidence from this and other future studies, were a reliable reflection of
public opi d fair minded public opinion, this does not mean that the law of bias should
automati eflect that opinion. The law of judicial bias balances different factors that do
not necess d to the same conclusions as to when judges should and should not sit.

These include public confidence in the impartiality of judicial decisions, the behavioural
science on cognitive decision making, and policy considerations about the structure of the
justice system. The precise weight to be given to each of these factors in the law of bias is
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ultimately a legal policy choice. It is, however, difficult to imagine that the law of judicial

bias in the UK or Australia, or any advanced legal system, would completely disregard public

percept ingly, we hope this paper provides valuable evidence that can be used as a

t

basis for fj search and as a contribution towards any future policy process designed to

re-evaluat; e the law of bias.

B

Author Manuscr
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