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Abstract This article analyses the challenges that online marketplaces
and e-commerce pose to traditional product liability doctrines. It uses a
comparative perspective to examine whether an online platform can be
liable to a consumer for a defective product purchased on its platform,
and the adaption of product liability law to this challenge in a series of
jurisdictions. It reflects on the role of litigation and regulation, focusing
on Europe and the United States, and considers reform in a number of
jurisdictions in this area. It concludes with proposals for increasing the
accountability of online marketplaces for products sold on their websites.
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1. INTRODUCTION

Technological innovation has long posed challenges to the law, and the sphere
of liability law is no exception. This is particularly the case in the specific area of
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product liability where there has been a lively doctrinal debate about how to take
account of new technology and innovation.! Challenges generated by modern
supply chains have also confronted the law, and in recent times this has been
most clearly encapsulated by the thorny issue of the liability of online
marketplaces for loss caused by defective products. Recent research has
illustrated that non-compliant products are extensively commercialised on
such websites,> which evidently exposes society to increased safety risks, and
poses the question of how the law should be adjusted in order to tackle this
significant public safety issue.

This article sets out to analyse from a comparative perspective the challenges
that online marketplaces and e-commerce pose to traditional legal doctrines
relating to product liability, by examining the question of whether an online
platform can be liable to a consumer for a defective product purchased on its
platform. After looking briefly at the historical development of product
liability and how that has been affected by product innovation, a comparative
examination of how product liability law has been adapted to take account of
the role of online marketplaces in a series of jurisdictions will be undertaken.
The role played in this sphere by litigation and regulation, respectively, will
then be reflected upon, contrasting the different approaches in Europe and the
United States (USA). Finally, the reform efforts in this area will be considered,
and a series of proposals will be made in favour of increasing the accountability
of online marketplaces for products sold on their websites.

In undertaking the comparative law analysis, a range of different civil law and
common law jurisdictions will be examined, focusing on the most prominent
product liability schemes across the globe, contrasting and analysing the
difference in approach adopted to challenges of e-commerce.

II. TRADITIONAL APPROACHES OF PRODUCT LIABILITY TO TECHNOLOGICAL CHANGE

Product liability stemming from harm caused by defective products has
undergone a rapid evolution across the globe. Originally, product liability
was in many jurisdictions seen as simply an application of the law of contract
or tort. In Europe, it was not until relatively late in the twentieth century that
product liability was seen as raising distinct legal issues.? The development
of thinking in favour of reform of this area of the law was prompted by a

! See, generally, P Machnikowski (ed), European Product Liability: An Analysis of the State of
Art in the Era of New Technologies (Intersentia 2016).

2 See, eg, research undertaken by the European consumer organisation, BEUC, ‘Is it Safe to
Shop on Online Marketplaces?” (February 2021) <https:/www.beuc.eu/sites/default/files/
publications/beuc-x-2021-004_is_it_safe_to_shop_on_online_marketplaces.pdf>; and also A
Berzon, S Shifflett and J Scheck, ‘Amazon Has Ceded Control of its Site. The Result: Thousands
of Banned, Unsafe or Mislabelled Products’ (The Wall Street Journal, 23 August 2019) <www.wsj.
com/articles/amazon-has-ceded-control-of-its-site-the-result-thousands-of-banned-unsafe-or-misla
beled-products-11566564990>.

3 See, generally, S Whittaker, The Development of Product Liability (CUP 2010).
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series of mass product disasters, particularly in the healthcare sphere, which gave
rise to discussions about a pan-European harmonised approach to product liability.
This culminated in the adoption of the Product Liability Directive in 1985,
ushering in a distinctive European approach to product liability based on a no-
fault regime providing for liability for harm caused by defective products,*
which will be examined in further detail below. Despite some minor
amendments of the Directive, and a formal review process integrated into the
Directive, it has been increasingly accepted that the scheme ushered in by the
Product Liability Directive has struggled to take account of developments in
new technology in particular, including new supply-chain models such as
online marketplaces. A revision process of the Directive is therefore underway,’
which will be elaborated below, to bring the legislation up to date, with a revised
text likely to be formally adopted in early 2024.

The situation of the United Kingdom (UK) is now distinctive. Having
implemented the Product Liability Directive into domestic law by virtue of the
Consumer Protection Act 1987, which (for the moment) remains unaffected by
Brexit, the UK is no longer party to the ongoing revision process of the Directive.
Despite some indications made in favour of updating the legislation to
take account of technological developments,® the UK authorities have not
yet launched a formal review process. The UK is thus in the somewhat
paradoxical position of having outdated legislation originating from European
Union (EU) instruments which are about to be updated.

The historical evolution of the distinct field of product liability occurred
much earlier in the USA. Prior to the early twentieth century, liability for
injuries resulting from defective products was governed by contract law.”
Damage-causing products could result in liability only as arising out of
transactions between injured buyers and immediate vendors—those who
stood in a relation of ‘privity” of contract with one another.® This excluded

4 Council Directive 85/374/EEC of 25 July 1985 on the approximation of the laws, regulations
and administrative provisions of the Member States concerning liability for defective products
[1985] OJ L210/29 (Product Liability Directive).

5 After undertaking a public consultation and an impact assessment, the European Commission
published a proposal on 28 September 2022: European Commission, ‘Proposal for a Directive of the
European Parliament and of the Council on Liability for Defective Products” COM (2022) 495 final
(Draft Product Liability Directive). The final text of the revised Product Liability Directive was
agreed on 24 December 2023 (Revised Product Liability Directive).

6 The Law Commission of England and Wales proposed to include the reform of the law of
product liability in its 14th Programme of Law Reform in 2021, though at the time of writing, no
project has been launched. See also the UK Office for Product Safety and Standards, ‘UK Product
Safety Review: Call for Evidence’ (March 2021) <https:/assets.publishing.service.gov.uk/media/
6191546be90e070441bcf771/uk-product-safety-review-call-for-evidence2.pdf>, in which the
question was raised in respect of product liability whether, ‘... consumers have the right tools
and information to take action on their own behalf?’ (Question 22).

7 See, eg, Winterbottom v Wright (1842) 10 M&W 109 (Court of Exchequer) (holding duty
undertaken by contract extends only to other contracting parties—not to third parties).

8 See R Epstein and C Sharkey, Cases and Materials on Torts (12th edn, Aspen Publishing
2020) 668.
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remote manufacturers in the ordinary case. The fall of privity came in the early
twentieth century,® transferring product liability cases from contract law into
tort law based on negligence-based liability. This continued for several
decades, during which time the sentiment grew among many scholars and
jurists that negligence was insufficient.!® Around the middle of the twentieth
century, Justice Roger Traynor of the Supreme Court of California authored
an influential concurring opinion arguing that strict liability—not negligence
principles—should govern manufacturer liability for defective products.!!
Justice Traynor’s argument that public policy demands a manufacturer be
responsible for a good’s quality regardless of negligence was limited. It only
applied in cases pertaining to a product’s normal and proper use, and only to
injuries traceable to a product as it reached the market. This rationale for
strict liability was reaffirmed in 1963 in the case of Greenman v Yuba Power
Products Inc'? where the Supreme Court of California—speaking again
through Justice Traynor—held that a manufacturer is strictly liable in tort
when a product it places on the market, knowing that it will be used without
inspection for defects, proves to have a defect that caused a person injury
who was using the product in a way it was intended.

In 1965, the American Law Institute’s Restatement of Torts (Second)
incorporated a general principle of strict product liability.!?> The relevant
provision—section 402A—embraces a ‘consumer expectations’ test as
governing all products.'* Under this standard, the litmus test for
manufacturer liability is the average, ordinary consumer’s expectation with
respect to a product’s harmful characteristics. By contrast, under the
negligence-inflected ‘risk-utility’ test articulated by the Supreme Court of
California in Barker v Lull Engineering Co,"> a manufacturer’s liability for
design defects or for failure to warn consumers about a product’s
dangerousness is based upon a balancing of a product’s utility features and
risk features.'® In 1998, the American Law Institute published the
Restatement (Third) of Torts: Products Liability, which set up the tripartite
classification of manufacturing defect, design defect and failure to warn.
Following the majority position in US courts, only manufacturing defects are
governed by strict liability; design defect and failure to warn claims are
governed by negligence-inflected risk—utility tests.!” In modern tort litigation
for product liability, the question of whether the consumer expectation test or
risk—utility test—or some combination thereof—is applied depends on the

® See MacPherson v Buick Motor Co 11 NE 1050 (NY 1916) (rejecting privity limitation by
imposing liability for negligence on a remote seller).

19 See B Feldthusen et al, ‘Product Liability in North America’ in H Koziol et al (eds), Product
Liability: Fundamental Questions in a Comparative Perspective (De Gruyter 2017).

""" Escola v Coca Cola Bottling Co 24 Cal 2d 453 (Cal 1944) (Traynor J concurring).

12" Greenman v Yuba Power Products Inc 59 Cal 2d 57 (Cal 1963).

13 See Restatement of Torts, Second (American Law Institute 1965) s 402A. 14 ibid.

'S Barker v Lull Engineering Co 20 Cal 3d 413 (Cal 1978). 16 ibid 455. 17" ibid.
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jurisdiction.!® For design defects, the Third Restatement embraced a particular
form of the risk—utility test, the ‘reasonable alternative design’ test, according to
which a product:

is defective in design when the foreseeable risks of harm posed by the product
could have been reduced or avoided by the adoption of a reasonable alternative
design by the seller or other distributor, or a predecessor in the commercial
chain of distribution, and the omission of the alternative design renders the
product not reasonably safe.!”

The Third Restatement’s ‘reasonable alternative design’ test has received an
uneven reception in American courts.??

As has been noted above, throughout the historical evolution of the law of
product liability, the changing nature of commercial practices and the
modification of supply chains have resulted in changes in the law.?! In recent
times, the development of e-commerce has posed new challenges, in particular
due to the rise of online marketplaces. Given their unique nature, these
platforms pose specific difficulties in terms of liability for defective products
sold on their websites. Despite the commonality of the basic service
provided, namely connecting sellers of products with consumers via an
online marketplace, the specific organisation of the relevant transactions can
vary a good deal. The underlying contractual arrangements differ
considerably with certain online platforms being the direct contracting party
with the consumer and others not. Additionally, there are also notable
variations in product dispatch methods: in certain instances they are sent
direct by the third-party vendor to the purchaser, while in others they are
routed via the platform’s fulfilment centre, thereby placing the platform in
physical possession of the item. The position of civil liability of these
platforms will now be examined.

II. ARE ONLINE MARKETPLACES LIABLE FOR DEFECTIVE PRODUCTS ON THEIR WEBSITES?

There are a variety of different approaches to the potential liability of online
marketplaces. Although the advent of e-commerce platforms is not new, the
regulatory response has lagged behind changes in the market. Product
liability is just one of many challenges posed by the exponential rise in e-
commerce, and it has by no means been the priority of policymakers in this
area. There are few countries where legislative initiatives have been
undertaken, though the issue has started to feature on law reform agendas.

18 R Epstein and C Sharkey, Cases and Materials on Torts (12th edn, Aspen Publishing 2020)
732. 19" Restatement of Torts, Third (American Law Institute 1998) s 2.

20 Epstein and Sharkey (n 18) 738.

2! Modifications of distribution methods have resulted in adaptation of English contract law
cases applying principles to new retail practices for instance. See, eg, Pharmaceutical Society of
Great Britain v Boots Cash Chemists (Southern) Ltd [1953] 1 QB 401 (EWCA).
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This can be seen from the current debate accompanying the revision of the
Product Liability Directive in Europe, which will be explored below.

From a comparative law perspective, the following typology of approaches to
this issue can be identified: jurisdictions in which there is no liability for online
marketplaces; countries where the response is uncertain; and, finally, a small
number of countries where liability may be found in particular circumstances.

A. No Liability for Online Marketplaces

An absence of liability for online marketplaces seems to be the predominant
approach at present. According to this approach, online platforms or
marketplaces are not, for a variety of reasons, subject to the classic rules
relating to liability for products sold online which cause injury.

This is the approach in Europe. The original EU Product Liability Directive
was designed to be a harmonising influence in light of the diverse provisions
across Europe.?? In terms of potential defendants under the Product Liability
Directive, the ‘producer’ of the product is the primary entity liable, a concept
which is defined principally as the manufacturer of the good.?* The supplier
of a product is conceived only as incurring subsidiary liability,>* though an
importer is considered to be in the same position as a producer in the case of
import into the Community of a product for sale.>> The Product Liability
Directive was drafted in an era well before the modern development of e-
commerce. As a result, the approach and concepts found in the Directive do
not necessarily adapt well to modern models of supply chains, in particular
the rise of e-commerce.

Despite the growing role of platforms, there are important hurdles to
considering an online marketplace as a producer. This is likely to be the case
even where the online marketplace provides fulfilment services, and even if
shipping packaging features the online platform’s trademark. Courts might not
give weight to such branding on shipping packaging if the product packaging
itself clearly identifies its ‘actual’ producer. The one exception to this position
is where own-branded products are distributed by online platforms, where
liability would potentially arise.>® In Germany, such own-branders are known
as ‘quasi-manufacturers’, and whilst, in some cases, online marketplaces do
sell products under their own brand, this is not their distinctive feature as they
typically facilitate sales by third parties.?’” Such an exception is thus only
applicable to a small minority of products purchased on platforms.

22 Product Liability Directive (n 4). 2 ibid, art 3(1). 2 ibid, art 3(3).

2 ibid, art 3(2).

26 Note that art 3(1) of the Product Liability Directive (n 4) provides that a producer means inter
alia ‘any person who, by putting his name, trademark or other distinguishing feature on the product
presents himself as its producer’.

7 Produkthaftungsgesetz vom 15.12.1989 (BGBI 1 S 2198) s 4(1) (German Product Liability
Act).
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Might an online marketplace be considered to be an importer under the
provisions of the Product Liability Directive? It has been argued that, in
certain scenarios, an online platform might be considered an importer under
the definition given by the Directive. This could be the case where there have
been fulfilment services provided by the platform, as the product will thus have
been in the possession of the platform, and could be considered to be ‘a form of
distribution’ as envisaged by the Directive, even though the platforms are likely
to maintain the traditional position that they are merely hosting sales, rather than
being a supplier.?® From this perspective, the relevant legislation in Belgium is
very open as it refers to ‘any form of distribution’ which has been interpreted as
being satisfied by the mere fact of placing a product at one’s disposal even for a
very limited period of time.?° On the other hand, in Germany, it has been argued
that online marketplaces cannot be considered to be importers under German
law .39 Reference is made to the German Product Safety Act, which draws a
distinction between fulfilment centres and importers. This could constitute an
argument against the liability of online marketplaces, as under the German
legislation, providers of fulfilment services are not to be considered as
importers, but rather a separate category.

Where no fulfilment services have been undertaken, it is even more difficult
to see how the platform could be characterised as an importer under the Product
Liability Directive. In the absence of fulfilment services being provided in
respect of the product, the online platform would have no involvement in the
transporting of the physical product into the EU.

A final question is that of subsidiary or ‘ancillary’ defendants, such as
suppliers. Under the Product Liability Directive, a supplier may be found
liable where neither the producer nor the importer can be identified and the
supplier fails to provide the relevant details within a reasonable time
period.3! The problem with this provision is that it is dependent upon the
online platform being characterised as a ‘supplier’, which is an uncertain
premise, and one, moreover, that the platforms contest. In any case, even if
they were so characterised, it would be relatively simple for them to escape
liability by identifying the manufacturer, who will in many cases be based

28 This is the case in the UK. See, eg, Office for Product Safety and Standards, ‘Product Safety
Review: Call for Evidence Response’ (November 2021) 13 <https:/assets.publishing.service.gov.
uk/media/619f54abd3bf7f0559¢ 1 da5f/uk-product-safety-review-call-for-evidence-response2.pdf>, in
which the viewpoint of the platform was summarised as follows: ‘Marketplaces and platforms were
among the stakeholders that argued against their being treated as having the obligations of traditional
distributors in respect of third-party sales. It was pointed out that a variety of operating models exist,
including where marketplaces and platforms do not hold or store the product in question, and many
are multinational and not based in the UK or explicitly targeting UK consumers.’

2% D Verhoeven, ‘De buitencontractuele aansprakelijkheid van de invoerder voor gebrekkige of
onveilige producten’ (2013) 8 TBBR 429, 431.

30 See, eg, L Meyer, ‘Produkthaftung in der Plattformékonomie: Neue Haftungsrisiken fiir
Online-Marktplitze’ (2022) 8 ZdiW 287, 289.

31 See Product Liability Directive (n 4) art 3(3).
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abroad, and often in the case of products on online platforms, on the other side of
the world, making a product liability claim not realistic or viable.

In this context, it should also be mentioned that the recently adopted Digital
Services Act (DSA)32 does not contain an explicit provision on product liability
of online marketplaces. In particular, it is not likely that the liability exemption
regulated in Article 6 of the DSA will provide a shield against product liability
claims. The provision stipulates that hosting providers under certain conditions
‘shall not be liable for the information stored’ at the request of a third party.33 In
other words, the safe harbour provision of the DSA only provides a conditional
exemption from liability related to information stored online, but not from
liability related to their involvement in the physical distribution of dangerous
products that takes place offline.3*

However, the DSA does not permit online marketplaces to remain (legally)
indifferent to the quality and safety of products sold by third-party traders.
Specifically, the particular measure obligates very large online platforms as
well as platforms operated by enterprises other than micro and small
enterprises®? to require that traders have obtained ‘a self-certification by the
trader committing to only offer products or services that comply with the
applicable rules of Union law’3¢ before allowing them to use their services to
sell products. Of course, this is (very) different from imposing product liability
on relevant platforms. Moreover, the DSA, in particular Article 30, stops short
of obligating platforms to allow traders to use their services only if they also
provide proof of having secured product liability insurance.

In sum, the current EU regime found in the Product Liability Directive is not
well adapted to modern supply chains and e-commerce in particular. This
position has been explained by Professor Busch as deriving from the fact that
the Directive in question ‘harks back to the pre-Internet era when supply chains
where mainly organized as “pipelines” involving importers, wholesalers and
retailers’.>” What this means in practice is that online platforms are generally
not liable in case of defective products bought on their marketplaces. Given
the prevalence of products manufactured out of jurisdiction on these
platforms, and the evident difficulties of identifying and then pursuing a
manufacturer on the other side of the world, consumers are likely to be left

32 Regulation (EU) 2022/2065 of the European Parliament and of the Council of 19 October
2022 on a Single Market For Digital Services and amending Directive 2000/31/EC (Digital
Services Act) [2022] OJ L277/1 (DSA). 3 ibid, art 6(1).

3% For a similar argument regarding s 230 of the Communications Decency Act of 1996 (47 USC
§230) in the USA see, eg, Erie Ins Co v Amazon.Com Inc 925 F3d 135, 140 (4th Cir 2019) (United
States Court of Appeals for the Fourth Circuit): ‘While the Communications Decency Act protects
interactive computer service providers from liability as a publisher of speech, it does not protect
them from liability as the seller of a defective product.’ 35 DSA (n 32) art 29.

36 ibid, art 30(1)(e).

37 C Busch, ‘Rethinking Product Liability Rules for Online Marketplaces: A Comparative
Perspective’ (TPRC49: The 49th Research Conference on Communication, Information and
Internet Policy, online, September 2021).
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without a remedy in such scenarios. That is a problematic position given the
important and growing market-share of such platforms. The severity of the
situation is underscored by recent research indicating that product safety is a
notable concern across many of these platforms.38

A French decision from 2020 illustrates this phenomenon. It arose from a
defective phone charger bought on a marketplace run by a French company.
The product exploded and caused injury to the claimant. In a claim brought
inter alia against the online marketplace based upon the implemented Product
Liability Directive, the Paris Court of Appeal held that the claimant had failed to
demonstrate that the online marketplace had acted as either the seller, producer
or supplier of the product in question, making reference to the website’s terms
and conditions as indicating that the latter was acting solely as an intermediary.
The fact that the platform had received the payment for the product did not
change the court’s position as the purchase order stated expressly that the
platform was acting on behalf of the identified third-party seller.3®

B. Uncertainty as to Current Position

In other countries, the legal position remains uncertain given that novel legal
issues are involved and there is a lack of case law on point. Canada is a
prime example. As there is no strict liability regime for defective goods in
Canada, claimants have to rely on shoe-horning any claim against online
marketplaces into orthodox common law concepts such as duty of care.*0 It
is uncertain whether any Canadian court would find a sufficiently proximate
relationship for a duty of care to arise.

There is also uncertainty in other systems as to whether traditional legal
concepts could be adapted to such factual scenarios. In respect of France, the
possibility of the French Consumer Code applying to these cases has been
mooted, as the provisions obligate producers and distributors to take ‘all
useful measures’ to ‘ensure compliance with all safety obligations’.#! Whilst
there is a very broad definition given of a distributor,*?> there may be
difficulties in establishing that the platform is really acting ‘in the marketing
chain’ given that the traditional defence is that the latter is only an
intermediary, bringing together sellers and buyers without determining the
price.

3 See, eg, research undertaken by the European consumer organisation, BEUC (n 2), which
revealed that in a test of 250 electrical products bought on online marketplaces, 66 per cent were
not compliant with EU safety laws and regulations. See also Berzon, Shifflett and Scheck (n 2).

3% Cour d’appel de Paris — C2, 26 November 2020, no 18/081627.

40" Asrecently as 2022, Canadian courts confirmed that it is “settled law’ that there is no ability to
claim strict liability in tort for defective products in Canada and that product liability law is rooted in
negligence (see, eg, Price v H. Lundbeck A/S, 2022 ONSC 7160; Palmer v Teva Canada Ltd, 2022
ONSC 4690). 41" Code de la consommation, art L421-4 (French Consumer Code).

** See ibid, art L421-1.
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Other potential routes to liability have been discussed. One of those is
organisational liability of the online platforms. This issue has been raised by
commentators including Professor Biiyiliksagis in a recent article in the
Journal of European Tort Law,*3 and will be examined further below. A
similar approach has been mooted in Japan, where liability for damage
occurring from defective products can be based on contract or tort law under
the Civil Code, as well as on a strict liability regime contained in the
Japanese Product Liability Act. In Japan, it has been mooted that online
platforms could be subject to ‘systemic liability’, according to which they
would bear tort liability if they fail to provide an online platform system
which prevents damage from occurring to the users.**

C. Tentative Finding of Liability

Two jurisdictions in which there have been developments in favour of platform
liability are the USA and Portugal. This has also been suggested during debate
of the reforms proposed at EU level.

The USA has been in the vanguard of developments in this area. Recent US
case law suggests an increasing willingness on the part of courts to hold e-
commerce companies liable for defective goods sold on digital marketplaces.
Before 2019, American courts uniformly dismissed product liability suits
filed against Amazon by consumers injured by products purchased from
third-party vendors on Amazon.com.*> In most instances, the primary
impediment to plaintiffs’ claims was Amazon’s ability to skirt classification
as a ‘seller’ or ‘distributor’ of goods—as opposed to an intermediary
auctioneer of sorts from which legal title to a particular product is not
transferred to a buyer upon its purchase—for purposes of state law-based
strict product liability rules.*® Courts’ rationales for locating Amazon outside

43 E Biiyiiksagis, ‘Extension of Strict Liability to E-Retailers’ (2022) 13 JETL 64.

4 See A Karaiskos, ‘Liability of Online Platforms in Japan: An Overview’ (2019) 24 ZJapanR
57, 66-7.

45 See Oberdorfv Amazon.com Inc 295 F Supp 3d 496 (MD Pa 2017), rev’d, 930 F3d 136 (3d
Cir2019); Erie Ins Co v Amazon.com Inc No CV 16-02679-RWT, 2018 WL 3046243 (D Md Jan 22,
2018), aff’d in part, rev’d in part, 925 F3d 135 (4th Cir 2019); Fox v Amazon.com Inc 2018 WL
2431628 (MD Tenn May 30, 2018), aff’d in part, rev’d in part, Fox v Amazon.com Inc 926 F3d
295 (6th Cir 2019), withdrawn from bound volume, amended and superseded on reh’g, 930 F3d
415 (6th Cir 2019), and aff’d in part, rev’d in part, 930 F3d 415 (6th Cir 2019); Allstate NJ Ins
Co v Amazon.com Inc Civil Action No 17-2738, 2018 WL 3546197 (DNIJ Jul 24, 2018);
Eberhart v Amazon.com Inc 325 F Supp 3d 393 (SDNY 2018); Stiner v Amazon.com Inc, 120
NE3d 885 (Ohio Ct App 2019); Garber v Amazon.com Inc 380 F Supp 3d 766 (ND Il 2019);
Carpenter v Amazon.com Inc, Case No 17-cv-03221-JST, 2019 WL 1259158 (ND Cal Mar 19,
2019); State Farm Fire & Cas Co v Amazon.com Inc 407 F Supp 3d 848 (D Ariz 2019), aft’d,
835 F Appx 213 (9th Cir 2019); Phila Indem Ins Co v Amazon.com Inc 425 F Supp 3d 158
(EDNY 2019).

46 See C Sharkey, ‘Products Liability in the Digital Age: Online Platforms as “Cheapest Cost
Avoiders™ (2022) 73 HastingsLJ 1327, 1335-6; Eberhart ibid 398; Phila Indem Ins Co ibid 164;
Stiner ibid 892-94; Alistate ibid *34.
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the ‘chain of distribution’#” often emphasised, in addition to the non-
transference of title, Amazon’s insufficient exercise of control over the third-
party products sold on its website.*8

But the tide turned in Oberdorfv Amazon.com Inc,* where the US Court of
Appeals for the Third Circuit held that Amazon was a “seller’ subject to a state
strict product liability statute based on inter alia the company’s being the ‘only
member of the marketing chain available to the injured plaintiff for redress’, ‘in
a better position than the consumer to prevent the circulation of defective
products’ and readily in a position to ‘distribute the cost of compensation for
injuries resulting from defects by charging for it in [their] business’.>?
However, this decision was subsequently vacated and Amazon’s petition for
rehearing en banc was granted, whereupon the Third Circuit certified to the
Pennsylvania Supreme Court the question of whether Amazon is a ‘seller’
under Pennsylvania law.>! The case was settled before the state’s high court
could answer the question.

In 2020, Bolger v Amazon.com LLC>? was decided, a case in which a
California state intermediate appellate court reversed a lower court’s grant of
summary judgment in favour of Amazon in a product liability suit, finding
dispositive a number of factors demonstrating Amazon’s ‘capacity to exert its
influence on third party sellers to enhance product safety’.>3> And in 2021,
Loomis v Amazon.com LLC>* continued the trend. Here the same California
state appellate court affirmed its previous holding in Bolger as ‘correctly
decided’>> and determined that e-commerce vendors such as Amazon may be
held liable under a theory of strict liability for defective products purchased by
consumers from third-party sellers. Though the precise rationales underpinning
these decisions differ in some respects, they share the common feature of
affirming e-commerce companies’ susceptibility to product liability suits
based on their ability to anticipate and minimise downstream injuries
occasioned by products sold on their online marketplaces.>®

While not every jurisdiction has adopted the approach endorsed in Bolger and
Loomis,> a recent administrative enforcement action filed by an independent
federal regulatory agency—the Consumer Products Safety Commission—
relied on a similar rationale by determining that Amazon constitutes a
‘distributor’ subject to its enforcement authority under its organic statute, in
part, based on the significant role that Amazon plays in overseeing the

47 Phila Indem Ins Co ibid 164. *® See, eg, Garber (n 45) 779-80.

49 Oberdorf v Amazon.com Inc (n 45) 930 F3d 136. %0 ibid 144.

51 See Oberdorfv Amazon.com Inc 818 F Appx 138 (3d Cir 2020). In the USA, state courts have
authority to answer certified questions—which come in the context of an adversarial proceeding, but
the 5%uestion presented to the court is abstracted from the case—from federal courts.

Bolger v Amazon.com LLC 267 Cal Rptr 3d 601 (Cal Ct App 2020). 3 ibid 618.
3 Loomis v Amazon.com LLC 277 Cal Rptr 3d 769 (Cal Ct App 2021).
33 ibid 277 Cal Rptr 3d, 471. 56" See, generally, Sharkey (n 46).

57 See Amazon.com Inc v McMillan 625 SW3d 101, 104 (Tex 2021).
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‘holding, storing, sorting, and preparing for shipment’ of potentially hazardous
goods.>8

In sum, while the status of e-commerce companies as subject to state strict
product liability law remains in development in the USA, there is an
identifiable trajectory, in several jurisdictions, that favours the imposition of
liability on companies like Amazon as sellers of defective products.>® In much
the same way that a societal transition occurred with respect to the production of
goods through non-automated means, a more recent shift away from consumers’
use of brick-and-mortar stores and toward reliance upon e-commerce has taken
place, giving rise to the discussion as to the proper place for laying liability when
products sold through online marketplaces cause injury to consumers.®°

It should in addition be noted that, in the USA, there have also been some
regulatory and legislative developments at the state level. In California, two
proposed legislative interventions, had they been successful, would have
extended strict product liability to online marketplaces.®! From a regulatory
perspective, in 2021, the US Consumer Product Safety Commission (CPSC)
filed an administrative complaint against Amazon.com in order to obligate
Amazon.com to accept responsibility for the recall of unsafe products sold on
its website on the grounds that it is a distributor of products in the USA.%2 The
process is ongoing.%3

In Portugal, there is an innovative regime concerning the liability of platforms
for the lack of delivery or conformity of goods, digital content or digital
services. Whilst this does not relate to the Product Liability Directive
specifically, involving instead direct liability of platforms under Directives
2019/770 and 2019/771, it is a unique development in Europe.®*

8 In re Amazon.com 86 Fed Reg 38450 (July 21, 2021).

9 See, eg, New Jersey Manufacturers Insurance Group v Amazon.com Inc Civil Action No 16-
cv-9014, WL 2357430, *8 (DNJ Jun 29, 2022) (holding Amazon is a ‘product seller’ under state
product liability statute because Amazon is ‘in the business of selling’ the allegedly defective
products and is ‘involved in putting [the products] in the line of commerce’).

0 See Sharkey (n 46) 1335-6.

1 See Assemb. B. 3262, 2019-2020 Leg., Reg. Sess. (Cal. 2020) (would have ‘require[d] an
electronic retail marketplace ... to be held strictly liable ... for all damages caused by defective
products placed into the stream of commerce to the same extent as a retailer’); Assemb. B. 1182,
2021-2022 Leg., Reg. Sess. (Cal. 2021) (would have, ‘in any strict products liability action,
ma[de] an electronic place that, by contract or other arrangement with one or more third parties,
engages in specific acts strictly liable for all damages proximately caused by a defective product
that is purchased or sold through the electronic place to the same extent as a retailer would be
liable for selling the defective product in the retailer’s physical store, regardless of whether the
electronic place ever takes physical possession of, or title to, the defective product’).

2 See In the Matter of Amazon.com, Inc, CPSC Docket No 21-2 (19 January 2022).

63 See Order on Motion to Dismiss and Motion for Summary Decision, In the Matter of
Amazon.com, Inc ibid (administrative law judge’s order denying Amazon’s motion to dismiss
CPSC’s 2021 complaint and granting CPSC’s partial motion for summary judgment on the issue
whether Amazon is a ‘distributor’ within the meaning of the Consumer Product Safety Act).
Amazon’s appeal from the administrative law judge’s order is pending.

%4 In Portugal, the liability of online marketplaces is found in Decree-Law 84/2021 which
transposes those Directives (see art 44-1). The decisive criterion for liability is the predominant
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A recent development at the EU level, which should be highlighted, is the
revised Product Liability Directive which was finalised in December 2023.95
This text, which involves a substantial and wide-ranging reform of the
Directive, includes some innovative provisions relating to online platforms.
Article 7 of the revised Directive refers to ‘Economic operators liable for
defective products’ and lays down that when an economic operator in the EU
cannot be identified, then ‘any provider of an online platform that allows
consumers to conclude distance contracts with traders and that is not an
economic operator’ may be liable provided that the aforementioned carve-out
from the immunity of hosting services providers found in Article 6(3) of the
DSA is satisfied. This proposal will be examined in greater detail below, but
it is a significant development in the sense that it does allow for the potential
liability of online marketplaces in product liability cases.

IV. REGULATORY MODELS

In undertaking comparative law analysis, it is important to account for
contextual factors which can make an impact on, or influence, the solutions
adopted in various jurisdictions. One such factor is the policy choice made by
individual systems in adopting regulatory or litigation solutions for resolving
questions of public policy. In this section, the respective roles of litigation
and regulation in this sphere will be reflected upon from a macro perspective,
contrasting European and US approaches, before the use of other measures such
as informal or self-regulatory solutions to provide remedies is analysed.

A. Regulation versus Litigation

From a global perspective, there are two distinct approaches to consumer
protection, either following the regulatory model or the litigation model of
dispute resolution. Neither of these approaches need necessarily be mutually
exclusive, and indeed joined-up policy responses should ideally be made up
of a combination of both regulation and remedies available through the
courts. In practice, however, there has been a tendency for individual legal
systems to opt for either a predominantly regulatory or litigation-based
approach. What are the relative advantages of each model?

On the one hand, the regulatory-based model places governmental
intervention at the centre of economic oversight by means of controls on

influence on the contract concluded between consumer and trader and the scheme is strongly
influenced by the ELI Model Rules on Online Platforms. The authors thank Professor Jorge
Morais Carvalho for this information. For an analysis of the issue of the liability of online
marketplaces under Portuguese law prior to this legal regime, see J Campos Carvalho, ‘Online
Platforms: Concept, Role in the Conclusion of Contracts and Current Legal Framework in
Europe’ in E Arroyo Amayuelas and S Camara Lapuente (eds), E! Derecho Privado en el Nuevo
Paradigma Digital (Marcial Pons 2020) 239 ff.

65 Revised Product Liability Directive (n 5).

https://doi.org/10.1017/50020589324000046 Published online by Cambridge University Press


https://doi.org/10.1017/S0020589324000046

490 International and Comparative Law Quarterly

entry to market, prevention, monitoring and post-market supervision. The
advantage of such an approach is that it results in power being harnessed by
the State in terms of supervision and enforcement. It is also preventive in the
sense that there is an ability to project into the future to mitigate impact of
market dominance or emerging risks. This contrasts with the essentially
reactive approach of litigation, which involves an ex post facto analysis.
Regulatory action at a European level could provide a harmonised approach
across the various Member States, thereby creating greater certainty for
business.

The regulatory model does, however, require the deployment of significant
public funds to work effectively, and in rapidly moving areas of the economy
such as the technology sector, regulators will need to be nimble on their feet in
order to keep up with swift developments. Experience has shown that this can
sometimes be challenging—as evidenced, for instance, by the regulatory gap in
respect of online marketplaces.

Further, regulation is not equipped to deal with the issue of compensation for
harm caused to individual market participants. Even if financial penalties such
as fines may be available as part of the tools of regulatory action, this does not
satisfy the restitutio in integrum principle for those who have suffered harm.¢
As a consequence, the issue of potential liability will inevitably be raised.

The litigation model is premised on a less State-centric and more
decentralised approach. Whilst the primary objective of litigation arising
from defective products is generally to gain compensation for consumers by
means of damages payments, the litigation model can also encapsulate the
desire of influencing market behaviour by means of a deterrence model,
whereby ex post facto litigation is expected to influence the way market
actors operate. In the products space, this entails business, platforms and their
insurers being given an incentive to monitor the safety of products, thereby
deploying their considerable expertise and resources to improve product
safety on online platforms.®”

In common law jurisdictions it is possible for courts to develop the law to take
account of evolving commercial realities, although the view may be taken that
matters of consumer protection should be left to the legislature. The US case law

66 See also comments on this in BEUC, ‘Adapting Civil Liability Rules to the New Digital
Technologies’ (January 2022) 5 <https:/www.beuc.eu/sites/default/files/publications/beuc-x-
2022-002_response_to_public_consultation_on_pld_and_civil_liability_for_ai.pdf>.

In a recent article, Hua and Spier devise a formalised economic model to investigate the
design of platform liability where e-commerce companies are able to audit and remove harmful
participants adequately. See X Hua and KE Spier, ‘Holding Platforms Liable’ (2021) HKUST
Business School Research Paper 2021-048 <https:/dx.doi.org/10.2139/ssrn.3985066>. Hua and
Spier recognised both that third-party vendors are ‘frequently small and judgment proof with
insufficient incentives to curtail their harmful activities” and that ‘big tech giants have the data
and technology to detect and block participants that are more likely to harm others’. Accordingly,
they observe that, ‘[w]ith platform liability, the platform has an incentive to (1) raise the interaction
price to deter harmful firms and (2) invest resources to detect and remove harmful firms from the
platform’.
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examined above illustrates such a dynamic approach to the rise of e-commerce.
This also has the advantage of meeting the expectations of consumers that
platforms should exercise a degree of control over third parties selling
products via their platforms, particularly given the challenge of pursuing
traders established in far-flung parts of the globe who are nonetheless active
on online marketplaces and shipping direct to customers. Over and above the
pre-existing relationship between the parties, given that the platforms act as a
gateway to the European market generally, they have the necessary market
power to influence traders’ behaviour so that the requiring of appropriate
insurance in respect of claims might ensure that the potential liability of the
platform is channelled back to the contracting parties active on the marketplace.
However, in many jurisdictions, litigation remains an extremely onerous
option in terms of resources and time, and in business-to-consumer cases, the
asymmetry of the parties is a strong disincentive on the bringing of claims by
consumers. While the development of collective redress procedures such as
European Directive 2020/1828 on representative actions have been
introduced to try to rectify that position, it is the case that few if any
(published) products cases have been brought against online platforms.
Regulation and liability are not the only approaches available. Self-regulation
has been adopted at a European level as a flexible way to improve the overall
position. There are also other policy options, as will be discussed below.

B. Soft-Law Initiatives in Respect of Online Marketplaces

In the shadow of the law, soft-law initiatives have been launched in this sphere.
The clearest example is the 2018 EU Product Safety Pledge, which is a voluntary
scheme for online platforms facilitated by the European Commission with
the objective of increasing the safety of products sold online by third-party
sellers through online marketplaces.®® Increasing numbers of platforms have
signed up to the Product Safety Pledge over time. The initiative includes
a commitment to follow 12 specific actions, including: (i) consulting
information on recalled/dangerous products available on the EU Rapid Alert
System for Non-Food Products (RAPEX) and other sources and taking
appropriate action in relation to the safety of products once identified; (ii)
cooperating with Member State authorities in identifying, as far as possible,
the supply chain of dangerous products; and (iii) having internal mechanisms
in place for notice and ‘take-down’ procedures for dangerous products.
Importantly, in March 2023, the Product Safety Pledge was superseded by the
Product Safety Pledge Plus, which is an extended commitment framework

8 European Commission, ‘Product Safety Pledge: Voluntary Commitment of Online
Marketplaces with Respect to the Safety of Non-Food Consumer Products Sold Online by Third
Party Sellers’ (June 2018) <https:/commission.europa.eu/business-economy-euro/product-safety-
and-requirements/product-safety/product-safety-pledge_en>.
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consisting of 20 actions where signatories make commitments regarding
products marketed on their interfaces. These actions include ‘allow[ing]
access to their interfaces for the online web-crawling tools operated by the
national market surveillance authorities and/or the Commission to identify
dangerous products’®® as well as a modernised reporting mechanism. All 11
online marketplaces which had signed the original Pledge’® have also signed
the extended Pledge Plus, thereby reconfirming their commitment to
cooperate with EU national authorities and take measures towards reducing
product safety risks for consumers. Signatories started applying the new
framework as of 1 December 2023. It is also worth noting that in November
2023 the Pledge Plus was integrated into the newest Consumer Protection
Pledge”! which extends to voluntary consumer protection commitments in
the online environment other than product safety.

The Product Safety Pledge was not, however, legally binding and thus did not
create any liability or rights, and the Product Safety Pledge Plus did not
introduce any changes in that regard. It therefore has limited relevance to
product liability-related issues, other than as a preventive tool for
encouraging unsafe products to be removed before any harm is caused to
consumers. Views about the practical impact of the Pledge are mixed. In
various European Commission progress reports, the Pledge is said to have
given rise to tangible results.”?> The recent UK Product Safety Review
reported, however, more mixed reactions, noting that ‘[a] significant majority
of stakeholder responses were sceptical of voluntary agreements in the
sector’.”?> Moreover, in that Review, it was noted that ‘[e]nforcement
authorities noted that the signatories varied in their approach to their pledged
responsibilities and how efficiently they tackled referrals of unsafe products’.”*

It should be noted that some voluntary measures in the Product Safety Pledge
and the Product Safety Pledge Plus will soon be reclassified as mandatory, since
they are now included in the General Product Safety Regulation which entered

% European Commission, ‘Product Safety Pledge + : Voluntary Commitment of Online
Platforms with Respect to the Safety of Non-Food Consumer Products Sold Online’ (March
2023) 2 <https:/commission.europa.eu/system/files/2023-03/Pledge%2B_final_new.pdf>.

70 Allegro, AliExpress, Amazon, bol.com, Cdiscount, eBay, EMAG, Etsy, Joom, Rakuten
France and Wish.

7! European Commission, ‘Consumer Protection Pledge: Voluntary Commitments to Enhance
Product Safety and Consumer Rights in the Online Environment” (30 November 2023) <https:/
commission.europa.eu/document/8d85b491-81d4-487e-9de9-cb071c8dbad1_en>.

2 Directorate-General for Justice and Consumers, ‘4th Progress Report on the Implementation
of the Product Safety Pledge’ (European Commission, 1 March 2021) <https:/ec.europa.eu/info/
sites/default/files/4th_progress_report_product_safety_pledge_-_final_0.pdf>. The most recent
Progress Report seems to confirm the value inherent in the Pledge as, among other things, it
observes that ‘Pledge signatories improved their performance regarding the proactive
identification of similar / identical listings’: Directorate-General for Justice and Consumers, ‘9th
Progress Report on the Implementation of the Product Safety Pledge’ (European Commission, 2
October 2023) <https:/commission.europa.eu/system/files/2023-10/9th%20monitoring%20report.
pdf>. 73 Office for Product Safety and Standards (n 28) 14. 7 ibid.
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into force in June 2023,7> and which replaces the previous General Product
Safety Directive.”®

Beyond Europe, Australia has also adopted a Product Safety Pledge, inspired
by the EU Pledge.”” As in the EU, this is a voluntary initiative committing
signatories to product safety-related responsibilities and reporting. A 2022
Review by the regulator suggests that platforms who have signed the pledge
are responsive to regulator requests to review unsafe products.’® It reports
that platforms are also proactive in identifying unsafe products, including
through the use of technology such as ‘machine learning, self-updating
algorithms, and image recognition tools’ to detect unsafe products.”®
However, it remains unclear what impact these measures are having as
compared to the volume of unsafe products being offered through
e-commerce methods. Similarly to its EU counterpart, the Australian Pledge
does not deal with liability issues which fall outside its scope.

Japan followed a similar path in 2023. The Japanese Product Safety Pledge,%°
based on the Organization for Economic Cooperation and Development
‘Communiqué on Product Safety Pledges’, was developed by related
ministries and agencies and operators of major online marketplaces. It is a
product safety pledge aimed at protecting consumers from the risks to life
and health posed by recalled and unsafe products listed and sold on online
marketplaces. Being a ‘voluntary initiative of public—private collaboration’
that goes beyond legal frameworks, it has been signed (as of February 2024)
by seven online marketplace operators.

There has also been voluntary action undertaken in the USA by the online
platform Amazon in which the latter has agreed to cover up to $1000 of
injuries or property damage caused by products sold by third-party vendors
on their platform.®! The scheme is accompanied by mandatory insurance

75 Regulation (EU) 2023/988 of the European Union and of the Council of 10 May 2023 on
general product safety, amending Regulation (EU) No 1025/2012 of the European Parliament
and of the Council and Directive (EU) 2020/1828 of the European Parliament and of the Council,
and repealing Directive 2001/95/EC of the European Parliament and of the Council and Council
Directive 87/357/EEC [2023] OJ L135/1.

76 Directive 2001/95/EC of the European Parliament and of the Council of 3 December 2001 on
general product safety [2002] OJ L11/4.

"7 See further, Australian Competition and Consumer Commission, ‘Australian Product Safety
Pledge’ (April 2021) <www.productsafety.gov.au/about-us/publications/australian-product-safety-
pledge>.

7§ Australian Competition and Consumer Commission, ‘Australian Product Safety Pledge
Annual Report 2022 (February 2023) 10. cf Australian Competition and Consumer
C0r7r19mission, ‘Australian Product Safety Pledge Annual Report 2021 (November 2021).

ibid.

80" A provisional English translation by the Japanese Consumer Affairs Agency is available at
<https:/www.caa.go.jp/policies/policy/consumer_safety/product_safety_pledge/assets/consum
er_safety_cms205_230629_02.pdf>.

81 See J Greene, ‘Amazon Agrees to Pay Shoppers up to $1,000 for Defective Goods after
Facing High-Profile Liability Cases’ (Washington Post, 10 August 2021) <https:/www.
washingtonpost.com/technology/2021/08/10/amazon-defective-products-claims/>.
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undertaken by the third-party vendors. It does not seem to be available in any
other jurisdiction and seems to have been launched in the USA in parallel with
the developing US case law extending liability in some circumstances to
platforms.

Aside from these specific initiatives, other remedies to consumers seem
relatively limited. Online and alternative dispute resolution (ODR and ADR)
schemes are generally restricted to contractual claims and are therefore not
available for product liability cases. Credit card guarantees may in some
circumstances be applicable,? but those are necessarily limited in scope and
there may be exclusions.

V. REFORMING THE CURRENT APPROACH

It has been observed above that despite the exponential increase in e-commerce,
very few jurisdictions provide for effective remedies against online platforms
for harm caused by products sold on their websites. It may perhaps be seen
as incongruous that online marketplaces escape liability despite playing an
increasingly significant role in the supply chain, and evidence suggesting that
they offer non-compliant products for sale.®? Remedies for consumers are thus
very limited. Bringing a claim against the original producer of the item in
question, which is often based in a different jurisdiction, is generally neither
feasible nor cost-effective. It is somewhat surprising that such a gap in the
law has arisen despite e-commerce being by no means a new phenomenon.
The exception is, as has been seen, the USA, where there is an emerging
jurisprudence in favour of strict product liability claims against online
platforms for harms due to unsafe products.®* It is, however, restricted to
certain US states and has only been applied in a handful of cases.

In most jurisdictions, little recourse is available. Europe is one example.
Despite having one of the most advanced systems of consumer protection in
the world, few remedies are currently available against online platforms in
most European countries, other than contractual actions (explored further
below). This has attracted a good deal of criticism from observers,®> and has
prompted reform proposals to be made.

In addition to important academic contributions,®® one of the most prominent
proposals is that of the European Law Institute (ELI). After having published an
influential paper setting out the ‘Guiding Principles for Updating the Product

82 Such as the joint liability of credit card companies in the UK under s 75 of the Consumer
Credit Act 1974.
See, eg, research undertaken by the European consumer organisation, BEUC (n 2); and also
Berzon, Shifflett and Scheck (n 2). 84 See Section II above.
85 See, eg, Busch (n 37); E Biiyiiksagis, ‘Liability of E-Commerce Platforms for Third-Party
Defective Products’ in EM Belser, P Pichonnaz and H Stockli (eds), Le droit sans frontiéres —
Recsh()t ohne Grenzen — Law without Borders, Mélanges pour Franz Werro (Stampfli 2022).
ibid.
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Liability Directive for the Digital Age’,37 in July 2022 the ELI released their
Draft of a Revised Product Liability Directive.®8

Article 8 of the ELI Draft concerns ‘Liable Economic Operators’ and sets out
what is presented as a ‘cascade scheme for the liability of the economic
operators’. Over and above the primary defendants in product liability cases,
Article 8 extends potential liability to online marketplaces in cases where
‘neither an authorised representative nor an importer exists in the Union or
cannot be identified’. In such a case, liability may arise in the following
circumstances pursuant to Article 8(3):

where there exists an online marketplace where such an online marketplace
presents the product or otherwise enables the specific transaction at issue in a
way that would lead a consumer to believe that the product that is the object of
the transaction is provided either by the online marketplace itself or by a trader
who is acting under its authority or control, the online marketplace will be
deemed an economic operator which has enabled the making available of the
product on the Union market, and shall also be liable.8°

This ‘novel’ provision is described in the accompanying commentary as
representing ‘a significant innovation as it addresses the relevant role of
online marketplaces in making products available on the market’.”0

The key aspect of the provision is whether the presentation of the product/
transaction leads the consumer to believe that the product is provided by the
marketplace or by a trader under their control. Whilst this approach is said to
be aligned with the carve-out from the immunity of hosting services
providers (such as online marketplaces) found in Article 6(3) of the DSA,
there are grounds to doubt whether it is well adapted to cases of product
liability. The concrete problem is that it seems relatively easy for the platform
in question to bypass liability by means of a disclaimer or other form of words to
make it clear that the transaction is not undertaken by the online platform or a
trader under its control. This would defeat the object and allow immunity of
such platforms to be achieved simply. Indeed, this approach seems to be very
different to that encapsulated in an earlier ELI Model Rules on Online Platforms
project.”!

The ELI proposal, nonetheless, does have the merit of placing the position of
online platforms squarely within the public realm. Not surprisingly, therefore,

87 C Twigg-Flesner, Guiding Principles for Updating the Product Liability Directive for the
Digital Age (European Law Institute 2020) <https:/www.europeanlawinstitute.eu/fileadmin/
user_upload/p_eli/Publications/ELI_Guiding_Principles_for_Updating_the_PLD_for_the_Dig
ital_Age.pdf>.

88 ELI, ELI Draft of a Revised Product Liability Directive (European Law Institute 2020).

8" ibid (emphasis added). %0 ibid.

! European Law Institute, Model Rules on Online Platforms (European Law Institute 2019). Art
20(1) of the Rules stipulates that a customer can exercise rights and remedies for non-performance
against the platform operator, if ‘the customer can reasonably rely on the platform operator having a
predominant influence over the supplier’.
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the issue of online platforms has thus featured during the current reform process
of the Product Liability Directive by the European Commission. Whilst the
Commission did not initially show a great degree of enthusiasm for grasping
this particular nettle,”? there was a degree of surprise when, in September
2022, the Commission published a proposal for a revised Product Liability
Directive which tackled the issue head on.

Online platforms feature in Article 7 of the revised Directive, which concerns
‘Economic operators liable for defective products’. Under Article 7, when an
economic operator in the EU (including a manufacturer) cannot be identified,
then ‘any provider of an online platform that allows consumers to conclude
distance contracts with traders’ may be liable provided that the carve-out
from the immunity of hosting services providers found in Article 6(3) of the
DSA is satisfied. This entails in concrete terms that the online platform will
need to show it has presented the specific product or otherwise enables the
specific transaction ‘in a way that would lead an average consumer to believe
that the information, or the product or service that is the object of the transaction,
is provided either by the online platform itself or by a recipient of the service
who is acting under its authority or control’. This approach, however, is
vulnerable to the criticism made above in respect of the ELI proposal: it will
in practice be relatively easy for the platforms to bypass liability by means of
a disclaimer.

The wording of Article 7 also provides that the potential liability of the
platform is subject to the economic operator (including the product
manufacturer) not being identified in the EU. This also provides a simple
way to avoid liability. Indeed, a similar exception to distributor liability is
already present under the current rules and can easily be avoided by good
record keeping. In practice, distributors almost always share suppliers’
contact details.

A. Alternative Approaches

A series of different proposals has been mooted to increase the accountability of
platforms for products sold on their websites. Erdem Biiyiiksagis has argued
that an alternative solution would be to deploy national consumer laws and
tort rules to fill the legal vacuum in respect of online platforms. He has thus
raised the issue of extending vicarious liability to e-retailers as an alternative

92 See, eg, public consultation of the European Commission, ‘Product Liability Directive —
Adapting Liability Rules to the Digital Age, Circular Economy and Global Value Chains’
(European Commission, 18 October 2021) <https:/ec.europa.eu/info/law/better-regulation/have-
your-say/initiatives/12979-Product-Liability-Directive-Adapting-liability-rules-to-the-digital-age-
circular-economy-and-global-value-chains_en>; and Centre for Strategy & Evaluation Services,
‘Impact Assessment Study on the Possible Revision of the Product Liability Directive’ (European
Commission 13 December 2021) <https:/op.europa.cu/en/publication-detail/-/publication/
48434784-3ed8-11ed-92ed-01aa75ed71al/language-en/format-PDF/source-268822678>. Note
also criticism of this in BEUC (n 66).
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to classifying them as producers,®? arguing that online marketplaces can be
considered as organisations potentially subject to vicarious liability. The
online marketplace’s level of involvement in the conclusion of contracts
should be taken into account and in cases where it is heavily engaged in
transactions, the online marketplace should be held liable for defective
products sold on its marketplace whether or not it engaged in conduct that
breached a legally specified standard or in a business that involves a defect
originating from a third party.®*

Biiyiiksagis also argues that in some countries contractual liability could be a
vehicle as well, as in some jurisdictions, given the simple fact that the online
marketplace collects, on behalf of the supplier, the money paid by the
consumer, and transfers it to the former before the sold item has been
delivered is enough to hold the online marketplace jointly liable with the
supplier.®?

Professor Busch has put forward the proposition, drawing upon the relevant
US case law, that the decisive factor determining whether a platform should be
subject to product liability or not, should revolve around whether the platform
has ‘control’ over the transaction.’® He also notes that from a comparative
perspective, this would parallel the ‘Uber test’ applied by the Court of Justice
of the European Union (CJEU) in its recent case law on digital platforms,®’
thereby representing a general principle of responsibility transferrable to the
field of platform liability. Busch also considers that in applying the criterion
of control (or similar variants such as the notion of ‘predominant influence’
or ‘decisive influence’), it is justifiable to distinguish between platforms that
offer fulfilment services and those that do not, with the degree of control
being considerably higher in respect of the former than the latter.

Consumer organisations have also pointed out the unsatisfactory nature of the
current position. In a series of reports,”® BEUC, the European consumer
organisation, has argued that online marketplaces should bear subsidiary
liability as suppliers under the Product Liability Directive, and be liable
where at least one of the following conditions are fulfilled: (1) the producer
cannot be identified; (2) the marketplace fails to inform the consumer in due
time of the identity of the producer and does not enable communication
between the consumer and the producer by providing him or her with the

9 See, generally, Biiyiiksagis (n 43).

4 Although not in the context of online marketplaces, such an approach to vicarious liability can
already be seen in some jurisdictions such as Switzerland, which submits employers to a very high
standard of care that may be almost impossible to meet when the damage results from an
organisational defect. See the landmark decision of the Swiss Federal Tribunal 110 II 456.

95 See the new art 48(6)(d) of the Turkish Consumer Protection Law (Tiiketicinin Korunmast
Hakkinda Kanun, Madde 48 fikra 6(d)). Biiyiiksagis notes, however, that this solution based on
contract law has a significant gap, as it does not apply to defective items already delivered to

customers. (n 43) % Busch (n 37).
97 Case C-434/15 Asociacién Profesional Elite Taxi v Uber Systems Spain SL ECLI:EU:
C:2017:981. %8 See BEUC (n 66) 6; BEUC (n 2).
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relevant contact details; (3) the marketplace received clear evidence about a
non-compliant product on its platforms; (4) the producer is identified but
does not take measures to remedy the harm, or if (5) the marketplace has a
predominant influence or control in the transaction chain.®®

At a European institutional level, the Committee on the Internal Market and
Consumer Protection of the European Parliament in an Opinion in July 2020
made it clear that online marketplaces should be held liable under the Product
Liability Directive.!00

B. Policy Proposals

Based on the various proposals set out above, a series of different parameters
may be identified as a potential basis for founding the liability of online
platforms.

1. Contractual relationship between the platform and consumer

One approach is to determine whether the platform is selling goods/services
itself or instead acting on behalf of, or in the name of, a trader. There has
traditionally been a focus on objective factors to determine whether
platforms act as an ‘entity acting on behalf of the trader’.!°! The Commission
has stipulated that such is the case, inter alia, when the consumer can:
(1) directly purchase the products compared or displayed (ie without
rerouting the consumer to the manufacturer or another reseller); or (2) when a
comparison tool is provided to consumers as a service in return for
remuneration; or (3) when there is a material connection with a trader, such
as advertising or sponsorship.!9?

% BEUC (n2)9.

100 See further, Committee on the Internal Market and Consumer Protection, ‘Opinion of the
Committee for the Internal Market and Consumer Protection for the Committee on Legal Affairs
on Civil Liability Regime for Artificial Intelligence’ (Document no 2020/2014(INL)) (European
Parliament 2020) <https:/www.europarl.europa.eu/doceo/document/IMCO-AD-648381_EN.pdf>.

191 In that respect, the introductory recital 23 of Directive (EU) 2019/771 points out that the sale
of goods Directive should apply to any contract whereby the seller transfers or undertakes to transfer
the ownership of goods to the consumer. Platform providers could be considered to be sellers under
this Directive if they act for purposes relating to their own business and as the direct contractual
partner of the consumer for the sale of goods: Directive (EU) 2019/771 of the European
Parliament and of the Council of 20 May 2019 on certain aspects concerning contracts for the
sale of goods, amending Regulation (EU) 2017/2394/EC, and repealing Directive 1999/44/EC
[2019] OJ L136/28, recital 23.

192 European Commission, ‘Key Principles for Comparison Tools’ (2017) 1-8 <https:/
commission.europa.eu/system/files/2017-06/key_principles_for_comparison_tools_en.pdf>. See
also, I Domurath, ‘Probleme bei der Einordnung von Plattformen als Vertragspartner’ in P Rott
and K Tonner (eds), Online-Vermittlungsplattformen in der Rechtspraxis (Nomos 2018); B
Devolder, ‘Contractual Liability of the Platform’ in B Devolder (ed), The Platform Economy —
Unravelling the Legal Status of Online Intermediaries (Intersentia 2019); P Tereszkiewicz,
‘Digital Platforms: Regulation and Liability in the EU’ (2019) 27(6) ERPL 902.
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2. Impression given to the average consumer

The current approach in the various European reform projects outlined above
indicates a preference for drawing parallels with the DSA and basing the
relevant test for online platform liability on whether the average consumer is
led to believe that the product is provided by the platform.!93 The CJEU
applied a similar approach in the case of Sabrina Wathelet in the context of
the Sale of Goods Directive 1999/44/EC.194 1t held that a person acting as an
intermediary for a private individual could be regarded as being the ‘seller’
where he had not duly informed the purchaser of the identity of the owner of
the goods.!05 Yet, with regard to the Consumer Rights Directive which
applies the same concept of trader/seller, the CJEU followed a different logic
in the case of Tiketa. The Court held that Directive 2011/83 does not
determine the identity of the parties to the contract concluded with the
consumer where the principal trader uses an intermediary, nor does it govern
the attribution of liability between the principal trader and the intermediary in
the event of failure to fulfil the obligations which it lays down. The CJEU held
that the question whether the natural or legal person who is acting as an
intermediary in the name of or on behalf of another trader has informed the
consumer that he was acting in that capacity has no bearing on the
classification of that intermediary as a ‘trader’. According to the definition,
an intermediary is a ‘trader’ and thus must comply with the requirements laid
down by that Directive.!06

3. Control

Another common aspect of many of the alternatives proposed is that of ‘control’
or ‘influence’. BEUC refers to the test of whether a marketplace has ‘a
predominant influence or control in the transaction chain’.'%7 Busch also
proposes that the decisive factor for extending liability should be whether the
platform has ‘control” over the transaction or not.'?% In the USA, the extent
to which platforms can superintend the sale of goods on their websites—and

193 This test is flawed for the reasons given above in Section V.

194 Which imposes specific liability on the seller in respect of the sale of goods which are not in
conformity with the contract of sale. See Case C-149/15 Sabrina Wathelet v Garage Bietheres & Fils
SPRL ECLI:EU:C:2016:840.

195 The concept of “seller’ defines the group of persons against whom a consumer may have
recourse in the event that goods are not in conformity with the contract. Directive (EU) 2019/771
(n 101) extends the scope of the concept of ‘seller’ to any natural person or any legal person that is
acting through any other person acting in that natural or legal person’s name or on that person’s
behalf, for purposes relating to that person’s trade, business, craft or profession (art 2 (3)).

196 The CJEU added that the fact that that intermediary is a trader does not prevent that also being
the case of the principal trader, in the name of or on behalf of which that intermediary is acting,
without there being any need to establish the existence of a twofold provision of services. Hence
both of those traders have to fulfil the directive’s information obligations. See Case C-536/20
UAB ‘Tiketa’ v M. §. ECLL:EU:C:2022:112. 197 BEUC (n 2) 9. 198 Busch (n 37).
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are therefore capable of intervening to prevent potentially dangerous products
from reaching consumers—has played an important part in courts’ decisions
finding Amazon strictly liable for harms caused by unsafe products sold by
third-party vendors.!?” Indicia of control identified by US courts include
placing restrictions (and requiring compliance therewith) on third-party
vendors,''0 warehousing third-party products and processing customer
payments,''! and retaining the power to block the sale of certain goods or
goods sold by certain third-party vendors.!!?

From a European perspective, the ELI proposal combines the notion of
control with the issue of how the product or transaction is presented, as noted
above, with liability incurred if a consumer would be led to believe that the
‘product ... is provided either by the online marketplace itself or by a trader
who is acting under its authority or control’ '3 The aspect of control relates
broadly to control over the actual transaction. As noted above, this would
present the advantage of consistency with the ‘Uber test’ applied by the
CJEU in its case law on digital platforms,'!* forming a coherent approach
with a general principle of responsibility transferrable to the field of platform
liability. What would be the relevant factors in determining whether that level
of control has been reached? The crucial aspect of the test for platform
responsibility in the Uber judgment was whether the platform (in that case
Uber) ‘exercises decisive influence over the conditions under which that
service is provided’.!!> The relevant elements may thus include whether the
platform sets prices and offers payment services, whether fulfilment services
are provided in respect of the product, the contractual relationship with the
platform/service provider, and the relevant actions of the platform in creating
the marketplace itself.!1¢ It is to be noted also that the E-Commerce Directive
distinguishes between platforms that assume a passive role and those that

199 See Oberdorf (n 45) 930 F3d, 146: (‘Although Amazon does not have direct influence over
the design and manufacture of third-party products, Amazon exerts substantial control over third-
party vendors ... Amazon is fully capable, in its sole discretion, of removing unsafe products from its
website.”); Bolger (n 52) 617 (‘{Amazon] has the capacity to exert its influence on third party sellers
to enhance product safety.’); Loomis (n 54) 781 (‘Amazon had substantial ability to influence the
manufacturing or distribution process through its ability to require safety certification,
indemnification, and insurance before it agrees to list any product.”’) and 787 (Wiley, J.,
concurring) (‘Amazon can control its river ... [by] undertak[ing] cost-effective steps to minimize
accidents from defective products sold on its website.”).

110 See Fox (n 45) 926 F3d, 304-5. " See Erie Ins Co (n 34) 144-5.

"2 See Bolger (n 52) 618. "3 ELI (n 88) (emphasis added).

1% Uber Systems Spain SL (n 97).

"5 The crucial aspect of the test for platform responsibility in that judgment was whether the
platform (in that case Uber) ‘exercises decisive influence over the conditions under which that
service is provided’ (ibid, para 39). See also Case C-62/19 Star Taxi App SRL v Unitatea
Administrativ Teritoriald Municipiul Bucuresti prin Primar General and Consiliul General al
Municipiului Bucuresti ECLI:EU:C:2020:980, paras 52-54.

6 One question that might need to be addressed is whether, in those jurisdictions where a
consumer expectations model prevails in relation to the test of a defective product, the principles
underlying this approach are entirely compatible with a test for platform liability premised on
control of the transaction or the power of the platform.
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assume an active role in transmitting data from its original source to the
consumer,'!7 such as by ranking the options in a certain manner or
encouraging loyalty and repeat purchases.

4. Power of the platform

Another consideration is the power exercised by the platform in question, with
the basic premise being that the greater the size of the platform and its relevant
market power, the greater the degree of responsibility that it consequently
incurs.'8 Tt is to be noted that this aspect has been mentioned in some of the
US cases having extended liability to online platforms. For instance, the
California state appellate court in Bolger v Amazon.com held that ‘Amazon

. act[s] as a powerful intermediary between the third-party seller and the
consumer [and] is the only member of the enterprise reasonably available to
an injured consumer in some cases’.!!?

5. Effects on competition between different business models

Another parameter which might be taken into account when designing a product
liability regime for the platform economy is how the regulatory model will affect
competition between different market actors and thus the structure of the
market.'20 In particular, the design of the liability regime may influence the
decision of businesses regarding which position along the continuum between
pure reseller and pure marketplace they choose.!?! If, for example, stricter
liability rules apply for those platforms that offer fulfilment services and for
those who only offer direct shipping of products by third-party sellers, new
entrants and smaller firms might shy away from offering fulfilment services in
order to avoid exposure to product liability. As a consequence, they would

"7 See Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on
certain legal aspects of information society services, in particular electronic commerce, in the
Internal Market [2000] OJ L178/1, recital 42.

18 A parallel may be drawn with the Digital Markets Act (Regulation (EU) 2022/1925 of the
European Parliament and of the Council of 14 September 2022 on contestable and fair markets in
the digital sector and amending Directives (EU) 2019/1937 and (EU) 2020/1828 (Digital Markets
Act) [2022] OJ L265/1) which imposes specific obligations on powerful platforms that act as
gatekeepers in the digital sector. Three main objective and cumulative criteria (see art 3)
determine whether a company is a gatekeeper: (1) size that significantly makes an impact on the
internal market (based on annual Union turnover); (2) control of an important gateway of
business users towards final consumers (core platform service based on the number of active
business and end users in the EU); and (3) an entrenched and durable position (existing or
foreseeable in the near future). In the same vein the DSA (n 32) also imposes specific rules to
providers of online platforms that have been designated as very large online platforms (art 33,
based on the number of average monthly active recipients of the service in the Union).

9" Bolger v Amazon.com 53 Cal App 5th 431, 2020 WL 4692387, *2 (Cal Ct App 2020).

120 See Busch (n 37) 41.

121 See also, A Hagiu and J Wright, ‘Do You Really Want to Be an eBay?’ (2013) 91(3)
HarvBusRev 102.
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offer consumers a poorer retail experience (no fast delivery, no seamless returns
management, etc). In contrast, large platforms like Amazon would still be able to
shoulder the risks of offering fulfilment services. It should be noted that these
competition policy considerations are not per se an argument against a
liability model that distinguishes between different platform business models.
Rather, competition law and product liability law should be aligned to offer an
adequate response to the competitive consequences of a particular regulatory
choice in product liability law.

These factors are by no means exhaustive of course, and depending on the
jurisdiction, as well as contextual factors such as the pre-existing regulatory
environment or the underlying test relating to liability, the parameters may vary.

C. Caveats

Policymakers considering platform liability reform may want to take into
account the extent to which increased liability exposure may result in higher
operation prices for e-commerce companies and, resultantly, higher costs for
consumers.!?? Overall, ‘there is a general concern that if platforms like
Facebook, Google, and Amazon face liability for user harm then these
platforms will no longer find it worthwhile to spend resources to innovate
and enhance the value of the user experience’.'23 At the same time, however,
policymakers should bear in mind that there exists little to no concrete empirical
evidence to support this concern, and that conjecture alone should not dictate the
decision on whether to impose a liability rule.

Policymakers should also note that increased liability might also result in
anti-competitive effects by benefiting incumbent e-commerce companies—
particularly wealthy, established titans in the industry such as Amazon—
insofar as a liability rule would disadvantage smaller start-ups to a greater
extent.!?# The state of California’s proposed legislation (discussed above)
provides a salient example.!?> Although Amazon initially opposed the

122y Lefouili and L Madio, ‘“The Economics of Platform Liability’ (2022) 53 EJLE 319, 324
(‘[TThe imposition of, or an increase in, liability leads to an increase in the firm’s full marginal
cost because the firm may face litigation more often, which may increase its litigation costs. In
turn, this affects not only the level of care chosen by the firm but also the firm’s level of activity.
One might expect an increase in the full marginal cost to be passed on, at least partially, to
consumers, which would lead to higher prices and lower output.”’); D Jeon, Y Lefouili and L
Madio, ‘Platform Liability and Innovation’ (2022) NET Institute Working Paper 21-05 <http:/
dx.doi.org/10.2139/ssrn.3945132> (‘[P]olicymakers should be aware that even when platform
liability fulfills the goals of protecting IP [intellectual property] and stimulating innovation, there
might be a negative effect on consumers.” (emphasis added)). 123 Hua and Spier (n 67) 29.

124 M Buiten, A de Streel and M Peitz, ‘Rethinking Liability Rules for Online Hosting Platforms’
(2020) 28 IntlJL&InfoTech 139, 147 (‘Large incumbents obtain an advantage [through the impact of
liability rules] as compared to small competitors, potential entrants may be discouraged from
entering the market and small hosting platforms may exit the market.”).

125 In 2019, the California Assembly and the California Senate Judiciary Committee passed
Assembly Bill 3262 (Assemb 3262 2019-2020 Reg Sess (Cal 2020)), which provided that ‘an
electronic retail marketplace shall be strictly liable for all damages caused by defective products
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proposed legislation, the company backed it once it was revised to apply to other
online retailers.!2¢ A statement released by Etsy’s chief executive officer raised
alarm bells concerning the impact the bill would have on Amazon’s smaller
competitors, stating that it would be so ‘expensive for any small or mid-sized
business to try to comply with’ that ‘it could be crushing to smaller e-commerce
players’ while only a mere ‘inconvenience to the e-commerce behemoth’.!27
For this reason, policymakers may want to complement changes in platform
liability with policies designed to encourage platform competition. 28

VI. CONCLUSION

The liability of online marketplaces is an area that is ripe for reform. In grasping
the reform nettle, policymakers will have to decide between regulatory and
litigation models as outlined above, or, as in many countries, an approach
combining the two. If liability is to be extended to platforms, then policy
decisions will need to be made as to how exactly liability is framed in each
jurisdiction and in particular the relevant test for liability. As has been seen
above, there are different approaches to imposing liability, underpinned by
different rationales, which will potentially affect the impact on platforms. If
the choice is made to extend liability under a bespoke regime for product
liability, then a series of factors may be seen as relevant to liability such as
the degree of control or influence exercised over the transaction or the
producer, the ability of the platform to influence the product supplier in
favour of increasing product safety, the way that the transaction is presented
and the associated impression given to the consumer, or economic factors
such as the market power of the relevant online platform.

This comparative study provides the relevant information and reflection for
that process in terms of presenting the status quo in various different systems,
identifying the advances made in certain jurisdictions towards the limited
recognition of the liability of online marketplaces, and highlighting the
relevant factors to consider when implementing such a regime.

placed into the stream of commerce to the same extent that a retailer of that defective product would
be liable and shall be deemed to be a retailer for purposes of California strict liability law’.

126 A Frankel, ‘Amazon Backs Proposed Calif. Product Liability Law for Online Sellers (with
Conditions)’ (Reuters, 25 August 2020) <https:/jp.reuters.com/article/legal-us-otc-amazon-
idUSKBN25L2JS>.

127 J Silverman, ‘A Wolfin Sheep’s Clothing: California’s AB 3262 “Consumer Protection” Bill
Will Empower Amazon to Put Small Businesses Out of Business’ (Medium, 25 August 2020)
<https:/medium.com/etsy-impact/a-wolf-in-sheeps-clothing-california-s-ab-3262-consumer-pr
otection-bill-will-empower-amazon-to-c13 1ffedc3dd>.

128 On this point, a 2019 report written by Jacques Crémer, Yves-Alexandre de Montjoye and
Heike Schweitzer, and published by the European Commission, raised concerns about the
‘concentration of economic wealth and power’ in a handful of e-commerce companies ‘restrict
[ing] the ability of other firms to compete either on the platform or for the market in a way which
is not clearly competition on the merits ...". J Crémer, Y de Montjoye and H Schweitzer,
Competition Policy for the Digital Era (European Commission 2019) 13, 71.
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