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ABSTRACT

The advent of aircraft in the eatly twentieth century brought significant changes to human
society, from transportation and infrastructure to surveillance and warfare. This technology
provided a new way of seeing the world from above — an aerial perspective — with its
assumptions and frames of understanding space, peoples and objects. In armed conflict,
airplanes facilitated interventions in foreign places and attacks directed at cities and civilians,
leading to significant changes to military strategy and to legal and political discourses on how
wars should be pursued. This thesis studies how the rise of aerial bombing transformed the
central concepts of international law of armed conflict. The focus is on the concepts of aerial
territory, civilian population, military objectives, and the principle of proportionality. I argue
that these core concepts of the laws of war emerged from or were substantially transformed by
the emergence of aerial warfare. The thesis covers the period of 1899 to 1977. It begins with
the first considerations by international lawyers of how international law should respond to the
introduction airplanes in war and ends with the conclusion of the Additional Protocols to the
Geneva Conventions, where the concepts and ideas that had emerged in the preceding decades
were codified. I argue that the central debates and paradoxes of the contemporary laws of war
can be traced back to the ideological, material and institutional transformations that took place
as a result of aerial bombing in the period between 1899-1977. This thesis aims to shed light on
the early history of aerial bombing and international law, a period often forgotten or ignored in
scholarship on the laws of war. It uncovers the politics and assumptions behind international
humanitarian law in its relation to aerial bombing. I challenge the universality and assimilation
of the core concepts of international humanitarian law, exposing how legal discourse has played
a central role in the legitimation of aerial violence. The thesis explores what alternative views
have been articulated in the past and what could be gained from grasping the possibilities and
arguments put forward by international lawyers throughout the rise of air power. This historical
inquiry has substantial repercussions for current debates on drone warfare, autonomous
weapons and new military technologies, which it claims are the culmination of a much longer

history of international humanitarian law embracing a view from above.
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Governing from Above: A History of
Aerial Bombing and International Law

1. Introduction

If Fuller is correct, that a weapon such as the musket
eventually made the democrat, then the palm must be
accorded to the airplane for destroying the civilian.'

1.1 Context

On the 1st of November 1911, a young Italian man named Giulio Gavotti wrote to his father
saying he had decided to be the first person to throw bombs from an airplane. Nobody had yet
tried anything of this kind. Just a few weeks before, Italy had embarked on its colonial drive in
North Africa. A handful of airplanes were brought to help spot enemy movements. On that
fateful day, Gavotti took off in his plane and headed for Ain Zara, a small settlement south-east
of Tripoli where he had noticed a gathering of Arab fighters on an earlier reconnaissance flight.
He had with him four hand grenades. As he approached the oasis, he noticed two Arab camps
next to a white house. He took one of the bombs in his right hand while holding the steering
wheel with the left, pulled the safety pin with his teeth, and threw it out of the plane. A few
moments later he noticed a small dark cloud rising from the smaller camp. He celebrated: ‘T had

aimed for the larger one, but I was lucky nevertheless; I hit the right target’.?

The invention of the airplane in the first years of the twentieth century had captured the West’s
imagination. After the exploration of the earth, the conquest of the seas and of colonial peoples,
there followed the conquest of the air. More than a flying machine, the airplane was seen as a
spiritual creation giving rise to utopian hopes and distressing fears. Foreseen by poets, novelists,
painters, politicians and lawyers, the arrival of aerial navigation symbolised the West’s dynamism

and idealism, ‘the vanguard of the conquering armies of the New Age’.” But as Gavotti would

! Richard Shelly Hartigan, The Forgotten VVictim: A History of the Civilian (Precedent Publishing, 1982) 119.

2 Translated from the letters made available by Gavotti’s grandson in: ‘Giulio Gavotti e Il “Manifesto’, AeroStoria
<https:/ /aerostotia.blogspot.com/2009/11/giulio-gavotti-e-il-manifesto.html>.

3 Le Corbusier, Azrcraft (Trefoil Publications, 1935) 6.
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demonstrate, it also revealed its disturbing tendencies toward conquest, violence, and self-
destruction. From early on, flight had been associated with an attraction toward death, and the
first aviators often found an eatly end to their adventures. The year of 1911 marked the point
where this attraction turned out to be not just to the death of aviators themselves, but

increasingly to that of people on the ground.*

Let’s now fast-forward exactly one hundred years to Tripoli, to the 1st of November 2011. The
day before, the North Atlantic Treaty Organisation (NATO) had ended its intervention in the
war in Libya. From March to October of that year, NATO planes flew over 26,500 sorties,
including 9,700 strike sorties, under Operation Unified Protector.” During these sorties, bombs
were dropped on over 5,900 targets, the bulk of them in and around Tripoli.® Although the
mission’s objective was ostensibly to protect civilians from attack, a later report from the United
Kingdom’s House of Commons concluded that it ‘could not verify actual threats to civilians
posed by the Gaddafi regime’ and that ‘a limited intervention to protect civilians drifted into a
policy of regime change by military means’.” The air strikes on Libya ended one day short of a
century since the very first aerial bombing. Coincidentally, the bombs dropped by NATO planes
fell in practically the same places as those of Gavotti one hundred years earlier. The link between
these two events invites us to revisit the history of aerial bombing and with it the history of

international law and of the laws of war.

I refer specifically to Libya not only because it was the site of the first recorded bombing from
an airplane and a recent target of humanitarian intervention, but also because it says something
about the spaces and the histories of war and of law. Both the historiography of aerial warfare
and of international law have found it difficult to take into account the relevance of colonial
bombing for the development of air power and for the legitimation of bombing through
international law. Yet the history of aerial bombing is full of this kind of geographical
coincidence. From Syria to Yemen in the Middle East, Libya to Somalia in Africa, Afghanistan

to Pakistan in Asia, an aerial curtain has descended across a huge swath of the planet.

4 Robert Wohl, A Passion for Wings: Aviation and the Western Imagination, 1908-1918 (Yale University Press, 1994) 3
and 288.

5> North Atlantic Treaty Organization, ‘Operation Unified Protector Final Mission Stats’ (2 November 2011)
<https://www.nato.int/nato_static/assets/pdf/pdf_2011_11/20111108_111107-
factsheet_up_factsfigures_en.pdf>.

¢ Simon Rogers, Nato Operations in Libya: Data Journalism Breaks down Which Country Does What’, #he Guardian
(22 May 2011) <http://www.theguardian.com/news/datablog/2011/may/22/nato-libya-data-journalism-
operations-country>.

7 House of Commons Foreign Affairs Committee, Libya: Examination of Intervention and Collapse and the UK’s Future
Policy Options (6 September 2016) 39.
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Unsurprisingly, most of the territories that are bombed today have been subjected to repeated

spells of bombing in the past.

Take Iraq as an example. It was where the idea of air control was developed and effected by the
British in the interwar years. Throughout the British mandate, aerial bombing was used to
supress rebellions, to secure borders and to enforce tax collection. Over the last thirty years,
bombing Iraq has become a recurrent American Presidential ritual. The so-called war on terror
has been fought mostly through relentless surveillance and aerial bombing, minimising public
outcry in the West, advancing weapons makers’ profits, and traumatising populations in targeted

territories.

The use of armed drones by the United States has vastly expanded in the past twenty years.”
The Obama administration not only reinforced this trend but also attempted to give it legal
justifications.” Since Donald Trump has become President, after claiming that he would end
never-ending wars, U.S. bombing has surged not only in Syria and Iraq but in Afghanistan as
well."” Meanwhile, casualties of aerial bombing continue to be underreported and downplayed

by succeeding administrations.

During the past century, a cult of bombing seems to have developed and gained traction in the
West. It may seem comical that the American President has contemplated bombing hurricanes, !
or that when a pandemic breaks out in a Hollywood movie the first solution is to bomb the
infected cities."” Except these real and fictional incidents are perhaps only the farcical expression
of the tragedy that some states have become accustomed to seeking solutions to a number of
complex issues by turning to aerial bombing. International law has played an important role in

the story of how aerial bombing came to be seen as a solution to complex problems. This thesis

8 More recently, there are reports that ‘civilian deaths skyrocketed in Iraq and Syria after Trump was inaugurated’
see Daniel R DePetris, “Trump’s Expanded Drone Wars’, The National Interest (28 September 2017)
<https://nationalinterest.org/ feature/trumps-expanded-drone-wars-22524>; sece also George Woodhams,
Weapons of Choice? The Expanding Development, Transfer and Use of Armed UALs (United Nations Institute for
Disarmament Research, 2018) 18; and Dan Gettinger and The Center for the Study of the Drone, The Drone
Databook (Bard College, 2019) 217-257.

® On the Obama administration’s legal justifications see: Jameel Jaffer and American Civil Liberties Union (eds),
The Drone Memos: Targeted Killing, Secrecy, and the Law (The New Press, 2016); For an insightful, deeper and more far
reaching perspective on legality and targeted killings see: Markus Gunneflo, Targeted Killing: A Legal and Political
History (Cambridge University Press, 2016).

10 “US Dropped Record Number of Bombs on Afghanistan Last Year | US Military | The Guardian’
<https://www.theguardian.com/us-news/2020/jan/28/us-afghanistan-war-bombs-2019>.

11“We Drop a Bomb inside”: Trump’s Nuclear Option for Hurricane Control’, ABC News (Text, 26 August 2019)
<https://www.abc.net.au/news/2019-08-26/ president-donald-trump-nuke-the-hutricane-
suggestion/11448664>.

12 Wolfgang Petersen, Outbreak (Warner Bros., Arnold Kopelson Productions, Punch Productions, 1995) It is
somewhat bizarre and frightening to recall this as I write in the midst of a real pandemic.
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argues that things have not always been this way, and that this story is one of contestation and
of competing visions of how international law should regulate aerial bombing and new

technologies of war.

Before moving on to explain my research, I want to make one last point about Gavotti’s
inaugural aerial bombing. Gavotti targeted an oasis south-east of Tripoli and although from
what we know his grenades caused no deaths or serious injury, there was something innovative
about his chosen target. Ain Zara, as the targeted oasis was called, was not simply a gathering
point for Arab fighters, it was a settlement and a social and economic system of its own. By
dropping his grenades there, Gavotti did not just hit a target, he actually constituted a new type
of target. This was a hybrid target, which indifferently mingled civilian and military objectives
and, among the latter, regular and irregular forces.” In this way, Gavotti inaugurated a new way
of thinking about and of making war. It is the innovative aspect of this event and the reactions
of international lawyers to the use of airplanes in war that brought me to inquire into how
international law has dealt with aerial bombing and how the laws of war, which predate this

event, related to this new way of making war.

The innovative aspect of aerial warfare and its implications for international law was a theme
picked up by Carl Schmitt in the last pages of The Nomos of the Earth. Schmitt saw land and sea
as different spatial orders, each with a respective international law, which regulated the different
relations of protection and obedience in these spaces. Aerial warfare drastically challenged this
state of affairs, for it ruptured the link between the force applying power and the population to
which it is applied. Aerial warfare was not about occupation of territory as war on land, nor was

it a war for booty as sea warfare, it was in Schmitt’s words ‘purely a war of destruction”."*

The innovation was such that, when considered from the viewpoint of the spatial order of
international law, Schmitt admonished that ‘all constructions that work with such concepts, and
that are inclined to make air war analogous to land war and partly to sea war in international
law, are flawed in principle and useless in practice’.”” Taking Schmitt with a grain of salt, as we
should, my research takes this insight as its starting point, placing aerial warfare at the centre of

an investigation about concepts used by international law in the regulation of warfare.

13 Thomas Hippler, Governing From the Skies: A Global History of Aerial Bombing, tr David Fernbach (Verso, 2017) 13.
14 Carl Schmitt, The Nomos of the Earth in the International Law of the Jus Publicum Eurgpaenm, tr GL Ulmen (Telos Press,
2000) 317.

15 Ibid 319.
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1.2 Aims

The aim of this thesis is to uncover the politics and assumptions behind international
humanitarian law (IHL) in its relation to aerial bombing. I question the dominant conception
of humanitarian law as a regime that is designed to restrict violence in warfare and whose failures
are commonly attributed either to lack of enforcement or to gaps in the law.'® I challenge the
universality and assimilation of central concepts in the law of armed conflict, exposing the
different contexts and politics which forged them. My aim is to rethink current debates on drone
warfare, autonomous weapons and new technologies by looking back at how international

lawyers responded to aerial bombing.

Two research questions guide the thesis. First, I ask how the rise of aerial bombing has changed
the nature and central concepts of international law of armed conflict. I examine the legal
concepts, techniques, and ideas articulated at particular moments in time as a response to aerial
bombing campaigns. Second, I ask what assumptions, conceptions, and political views lay
behind the concepts that were codified in the Geneva Conventions and their Additional

Protocols which regulate targeting and aerial bombing,.

The subject of interrogation is the historical and doctrinal interpretation of concepts in
international law. I focus on the concepts of aerial territory, civilian population, military
objectives, proportionality, and collateral damage, revealing how they emerged and became
naturalised in legal and political discourse about war. I ask what alternative views have been
articulated in the past and what could be gained from grasping the possibilities and arguments

put forward by international lawyers throughout the rise of air power.

1.3 Argument

The central argument of my thesis is that most debates and paradoxes in contemporary IHL

16 As is often repeated: ‘humanitarian law aims to mitigate the human suffering caused by war, or, as it is sometimes
put, to “humanise” war’ in F Kalshoven and Liesbeth Zegveld, Constraints on the Waging of War: An Introduction to
International Humanitarian Law (ICRC, 3td ed, 2001) 12; On a similar note: ‘International humanitarian law is one of
the greatest achievements of mankind’ in Antonio Cassese, ‘Current Challenges to International Humanitarian
Law’ in Andrew Clapham and Paola Gaeta (eds), The Oxford Handbook of International Law in Armed Conflict (Oxford
University Press, First edition, 2014) 3, 3.
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can be traced back to the ideological, material and institutional transformations that took place
as a result of aerial bombing campaigns in the period between 1899-1977. I argue that the core
concepts of humanitarian law developed as a result of, or a reaction to, the emergence of aerial
warfare. A corollary argument is that rather than associating IHL with restraint and moderation,
we should not be surprised by the coincidence of unacceptable harm to civilians and the
subjection of aerial bombing operations to international law.'” Legal discourse has played a
central role in the legitimation of aerial bombing since its inception and continues to normalise

and sanction violence dispensed from above.

In answer to my first research question, I argue that the fundamental principles and concepts
of contemporary IHL — cvilians, military objectives, proportionality, precantion — emerged with or were
transformed by the advent of aerial warfare. The spatial revolution in warfare led to a conceptual
one in international law, where concepts such as zone of military operations and fortified cities
gave way to military objectives and civilian objects, proportionality, and collateral damage. With
the advent of aerial bombing, area-based military concepts such as front, rear, and flank became
less relevant. For the military and not long after for international lawyers, there would
henceforth only be targets and non-targets. Controlling territory no longer mattered as much

because war was no longer about area as it was about controlling certain points.

As the historian Daniel Immerwahr has recently argued, air power was crucial in the transition
of the United States from an empire with colonies to an empire with bases. Today, small dots
on the map are the foundation of the American empire. ‘Foreign prisons, walled compounds,
hidden bases, island colonies, GPS antenna stations, pinpoint strikes, networks, planes, and
drones... — this is the shape of power today’.'"” Alongside this transformation in the form of
empire, in this thesis I trace the parallel transformations in the laws of war. In this sense, in the
period from 1899 to 1977 the law of targeting gained prestige over the law of occupation. The
resulting vocabulary, which was ultimately codified in the Additional Protocols of 1977,

incorporates in international law what might be called a ‘view from above’.

This view from above can be given two meanings. The first is that of international law, and of

international lawyers, situated ‘above’ and looming larger than local events and the world

17'This argument is made, from a different perspective and covering a later period, in Janina Dill, Legitimate Targets?
Social Construction, International Law and US Bombing (Cambridge University Press, 2015).
18 Daniel Immerwahrt, How to Hide an Empire: A Short History of the Greater United States (Bodley Head, 2019) 390.
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below.” Law assumes a perspective from no point in particular and its concepts are
decontextualised and depoliticised over time. It produces a view of IHL as a legal regime which
strives to regulate the violence of war by institutionalising and enforcing putatively universal
principles and rules which can be logically and mechanically applied. From this perspective, the
proper conduct of war requires the rationalisation and optimisation of decision making. Human
fallibility and error are the ultimate difficulties, which can be addressed by the

professionalisation and formalisation of judgement, as well as by technological evolution.

The view from above is thus closely connected to the role of technology in war, and in particular
to the belief in technological progress as a way of overcoming one’s imperfections in dispensing
violence. It entails, in other words, ‘a double elevation: above one’s enemy and above oneself.”’
Through improved technology — smart bombs, surveillance, algorithmic target selection —
comes the promise of precision and of increased compliance with international law. Technology
and automation would help us achieve higher levels of discrimination in targeting and stricter
adherence to rules on precaution and proportionality. What this ultimately amounts to is a vision
of war as targeted governance,” where technology stands in for the qualities of predictability

and certainty that law is assumed to possess.*

By examining the early stages of the relation between aerial bombing and international law, this
thesis argues that current debates on drone warfare and autonomous weapons are only the
culmination of a much longer history of international humanitarian law embracing this view
from above. It resists this view, and the process of ‘double elevation’ that it requires, by
historicising and theorising the fundamental concepts of this area of law. Placing conceptual
developments in specific places and in certain material contexts, highlighting the political

struggles behind legal doctrines, this thesis brings IHL ‘back to the ground’.

The second sense in which a view from above is incorporated in international law is that of
privileging and naturalising aetial violence.” Accordingly, the laws of war have been complicit

in making ‘dropping bombs on people’s heads — just from a very long way away — that bit more

19 Annelise Riles, “The View from the International Plane: Perspective and Scale in the Architecture of Colonial
International Law’ (1995) 6(1) Law and Critigue 39, 48.

20 Toannis Kalpouzos, ‘Double Elevation: Autonomous Weapons and the Search for an Irreducible Law of War’
[2020] Leiden Journal of International Law 1, 3.

2l Mariana Valverde and Michael Mopas, ‘Insecurity and the Dream of Targeted Governance’ in Wendy Larner
and William Walters (eds), Global Governmentality: Governing International Spaces (Routledge, 2004) 233, 245.

22 Kalpouzos (n 20) 14.

23 Christiane Wilke, ‘How International L.aw Learned to Love the Bomb: Civilians and the Regulation of Aerial
Warfare in the 1920s” (2018) 44(1) Australian Feminist Law Journal 29.
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appetising and conscionable’** Not only have lawyers been increasingly incorporated in the so-
called kill-chain,” THL has arguably played a crucial role in rendering aerial bombing an abstract,
technical exercise for those who execute it.”* In one obvious sense, this is the result of the failure
of prohibition (of aerial bombing) and of disarmament (of armed airplanes). International law
has thus assisted technologically superior states to consolidate the material asymmetry of
military power in the international order. But just as importantly, IHL. has consolidated the
presumed civilisational superiority that comes with killing through modern technologies of war.
By treating the calculated cruelties inflicted by aerial bombing as quantifiable, the laws of war
have been able to placate our sensibility regarding pain and suffering through a calculation of
means to ends — only violence which is excessive or disproportional is outlawed.”” What counts
as excessive, however, is inexorably connected to a particular conception of civilisation in which
technologically inferior, or underdeveloped nations, are associated with barbarity and cruelty.”
The civilisation of the technologically advanced party is therefore upheld through international

law.”

In response, this thesis argues that alternative visions of international law and order rooted in
anticolonial worldmaking struggled to restrict aerial bombing and to establish a different relation
between international law and new technologies of war. During the decolonisation era, national
liberation movements facing technologically superior militaries tried to turn civilisational
assumptions about technology and war on their heads by exposing the devastation and brutality
of aerial bombing campaigns. Rather than increasing the precision, rationality, and effectiveness
of the use of force, anticolonialists exposed how air power, combined with weapons such as
napalm, cluster bombs, defoliants and antipersonnel mines, resulted in greater proportions of
civilian casualties and long-lasting social and environmental destruction. They invoked
international law as a useful vocabulary to oppose aerial bombing, in an attempt to detach IHL

from the military culture it had been embedded in. For them, new technologies of war were not

24 Peter Adey, Mark Whitehead and Alison Williams (eds), From Above: War, Violence, and V erticality (Oxford
University Press, 2014) 4.

%5 David Kennedy, Of War and Law (Princeton University Press, 2006); Dill (n 17).

26 Derek Gregory, ‘Lines of Descent’ in Peter Adey, Mark Whitehead and Alison Williams (eds), From Above: War,
Violence, and Verticality (Oxford University Press, 2014) 41, 41.

27 Talal Asad, ‘On Torture, or Cruel, Inhuman and Degrading Treatment’ (1996) 63(4) Social Research 1081, 1096—
1098.

28 On discourses of barbarity and savageness in THL see Frédéric Mégret, ‘From “Savages” to “Unlawful
Combatants”: A Postcolonial Look at International Humanitarian Law’s “Other’” in Anne Otford (ed), International
Law and Its Others (Cambridge University Press, 2006) 265; on the idea of civilisation in international law see Ntina
Tzouvala, Capitalism as Civilisation: A History of International Law (Cambridge University Press, 2020).

29 Kalpouzos (n 20) 10; see also Talal Asad, On Suicide Bombing (Columbia University Press, 2007) 34.
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seen as promises but as threats to the development of international humanitarian law. The
failure of these alternative visions in the late 1970s casts a new light on the Additional Protocols
and on contemporary IHL. The adoption of its definitions of military objectives, of civilian
population and of standards of proportionality might appear today as progressive and perhaps
inevitable. But this conceals the highly contested character of these concepts and the promises

and ruins of alternative anticolonial visions of the laws of war.

1.4 Terminology

The concepts examined in this thesis are all part of what is now generally referred to as
international humanitarian law. Yet for most of the period covered in the thesis this area of
international law was known as the laws of war or the jus in bello. As Amanda Alexander has
compellingly argued, the term ‘humanitarian law’ appeared in the 1970s as a marginal
nomenclature in the discourse of particular actors and human rights organisations committed
to reforming and reinterpreting the rules of international law related to conduct in warfare.
THL’, and the project behind it, only gained traction in international legal circles at the end of
the twentieth century, when international lawyers recognised the authority of Additional

Protocol I to the Geneva Conventions and declared ‘the law of war to be truly humanitarian’.”

While today international humanitarian law is still a widely used terminology, the paradigm of
humanitarianism which triumphed in the late 1990s has arguably lost its purchase. After almost
two decades of the war on terror, and the corresponding expansion of the geographical and
temporal limits of war, one can notice how, at least in the legal circles of some of the major
military powers, IHL is not the discipline it used to be in the beginning of this century.”
Moreover, the acceleration of multiple crises in the last few years has left both enthusiasts and
critics of liberal internationalism, of which the humanitarian paradigm in the jus in bello is a
central component, with a sense that it is unravelling. In these circumstances, it seems that the
old paradigm of humanitarian law is dying but that no new sensibility has yet decisively taken

its place. In the meanwhile, a variety of morbid symptoms of humanitarianism are appearing.

30 Amanda Alexander, ‘A Short History of International Humanitarian Law’ (2015) 26(1) Eurgpean Journal of
International Law 109.

31 Naz K Modirzadeh, ‘Folk International Law: 9/11 Lawyering and the Transformation of the Law of Armed
Conflict to Human Rights Policy and Human Rights Law to War Governance’ (2014) 5 Harvard National Security
Journal 225, 304.
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The choice of terminology to refer to the body of rules that regulates conduct in warfare
indicates historical shifts in the prevailing sensibilities of international lawyers as well as their
individual ideological and political commitments. In a field that is usually seen as divided almost
exclusively between military lawyers and civilians from the world of non-governmental
organisations (plus the occasional academic), it is a running joke that you can tell who the former
and the latter are by the terms they use to describe the field. Military lawyers prefer the term
‘LOAC’ - law of armed conflict - while members of non-governmental organisations and most

academics prefer ‘IHL - international humanitarian law.”

The difference in terminology denotes a deeper cleavage between two visions of the same body
of rules. In its most simple form, this cleavage manifests itself in the privileging of either military
necessity and the imperatives of winning a war or of considerations of humanity and the need
to impose limits on violence. The LOAC vision begins with armed conflict and assigns primacy
to the necessities of war; the IHL vision begins with humanitarianism and assigns primacy to

the laws of humanity.”

Recognising the diverse ideological baggage that each terminology carries, in this thesis I will
use the expressions laws of war, law of armed conflict, and international humanitarian law,
interchangeably. This choice is guided in part by the fact that I am more concerned with the
concepts embedded in this area of law than with the nomenclature of the field. But it also
reflects the underlying theory that the dichotomy between the visions of military lawyers and
humanitarians is often overrated.” Particulatly when it comes to aerial bombing and the
regulation of new technologies of war, there are strong synergies between humanitarianism and
militarism. For instance, the recurring argument that new and better technology will make wars

shorter and save lives finds as much approval in one camp as in the other.

This is not to say that terminology does not matter. Rather, it is simply a recognition that neither
option — LOAC or IHL —, and the embedded assumptions they carry, appropriately fits my
argument. The dichotomy, and the ‘two cultures problem’ it implies, conceals more than it
uncovers. Forced to defend an interpretation of this area of law that starts either from ‘military

necessity’ or from ‘considerations of humanity’, one is led to overlook more fundamental

32 David Luban, ‘Military Necessity and the Cultures of Military Law’ (2013) 26(2) Leiden Journal of International Law
315.

33 Eyal Benvenisti, ‘Human Dignity in Combat: The Duty to Spare Enemy Civilians’ (2006) 39(2) Israe/ Law Review
81, 82.

34 This is one of the main arguments made in Kennedy (n 25).
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questions such as what is the nature of necessity in law, or who is included and who is excluded
from humanity.” I therefore find no compelling reason at this conjuncture why one terminology

should be favoured over the others.

1.5 Scope

The thesis covers the period of 1899 to 1977. It begins with the first considerations by
international lawyers of how international law should respond to the introduction of hot-air
balloons and airplanes in war. It ends in 1977 with the conclusion of the Additional Protocols
to the Geneva Conventions, where the concepts and ideas that had emerged in the preceding
decades were finally codified and incorporated in the laws of war. In this sense, the thesis covers
the early history of aerial bombing and international law, a period often forgotten or ignored in
current debates. Without belittling the relevance of subsequent events, it argues that most

debates in IHL are still living in the shadow of events prior to 1977.

Each chapter focuses on a specific event which grounds the discursive and conceptual
developments of certain periods in a material context. This framework allows the thesis to show
how concepts and arguments which emerge in specific settings become untethered from these
settings when articulated in legal doctrines which are then invoked in new circumstances. Seen
together, the chapters are four historical items, each focusing on a particular concept or
argument, which stacked together cover the essential points in the relation of international law

to aerial bombing.

The materials explored are limited by the location, languages, time, and resources available for
the research. The thesis covers literature mostly published in Anglophone and Latin countries
in legal journals, books and documents. Archival research was conducted in Australia, the
United Kingdom, France, and in international organisations such as the International
Committee of the Red Cross and the League of Nations Archive. Yet I draw heavily from the
insights and research that scholars have produced in the past century. My main contribution is
not archival, bringing to life obscure documents, but perspectival, seeing a familiar history

differently.”

3% In other words, it precludes the kind of questions that critical scholars in the field of international law have been
asking. See Anne Otford (ed), International Law and Its Others (Cambridge University Press, 2000).
36 Tve taken this simple and elegant way of expressing this idea from Immerwahr (n 18) 16.
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Libraries have numerous books on the history of international humanitarian law, and perhaps
even more on the history of air power. These explore in much more detail the specific events
and debates referred to in this thesis. A few have specifically focused on international law and
aerial bombing.”” The problem is not that we lack knowledge, or that there is a so-called gap in
the literature. It is that the accumulated knowledge that these hundreds, if not thousands, of
books contain does not automatically translate into understandings that attend to present
anxieties.”® This thesis does not uncover new facts or unfamiliar archives but makes ‘visible

those things that are already visible’ in order to (re)arrange ‘what we have always known”.”’

1.6 Methodology

The past is never dear. It’s not even past.”’

Providing a new perspective which makes visible that which we have always known implies a
certain method of researching and writing about law. This method, generally associated with the
critical project, draws from the work of Michel Foucault and his investigations on the emergence
of the state. For Foucault, while the role of science is to discover that which we cannot see, the
role of philosophy is to make visible that which we do see.* In order to do that, first one must
trace the relations between the different elements of a discourse and analyse the connections
between them. By mapping these elements and connections it is then possible to describe
transformations that would need to occur for new structures of knowledge to emerge.* This
thesis makes visible how international humanitarian law relates to aerial bombing by analysing
its central concepts and showing how they emerged, in what contexts, and how they relate to

each other. It does the work of describing these historical developments so that we can

37 Some more recent examples include: Natalino Ronzitti and G Venturini (eds), The Law of Air Warfare: Contemporary
Issues (Eleven, 2006); Toshiyuki Tanaka and Marilyn Blatt Young (eds), Bombing Civilians: A Twentieth-Century History
(New Press : Distributed by W.W. Norton, 2009); Massimo Annati and Tullio Scovazzi (eds), Diritto internazionale e
bombardamenti aerei (Giuffre Editore, 2012); Program on Humanitarian Policy and Conflict Research, Manual on
International Law Applicable to Air and Missile Warfare (Program on Humanitarian Policy and Conflict Research at
Harvard University, 2009); Matthew Evangelista, Henry Shue and Tami Davis Biddle (eds), The American Way of
Bombing: Changing Ethical and 1 egal Norms, from Flying Fortresses to Drones (Cornell University Press, 2014); Dill (n 17);
see also the book-length article by W Hays Parks, ‘Air War and the Law of War’ (1990) 32 .4ér Force Law Review 1.
38 In the more elegant words of Sven Lindqvist: “You already know enough. So do 1. It is not knowledge we lack.
What is missing is the courage to understand what we know and to draw conclusions.” in Sven Lindqvist,
Excterminate All the Brutes, tr Joan Tate (The New Press, 1996) 2.

3 Anne Orford, ‘In Praise of Description’ (2012) 25(03) Leiden Journal of International Law 609, 617-618.

40 William Faulkner, Reguien for a Nun (Chatto & Windus, 1919) 85.

41 Michel Foucault, ‘La Philosophie Analytique de La Politique’ in D Defert and F Ewald (eds), Dits et Ecrits, 1954-
1988 (1994) 534, 540-541.

42 Orford, ‘In Praise of Description’ (n 39) 618.
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understand which modifications would need to take place for international humanitarian law to

develop a new relationship to aerial bombing and, more broadly, to new technologies of war.

I draw from the increasing interest in the last three decades in the historical and theoretical
dimensions of international law and from a critical attitude toward the history of international
law which refuses to look to history for history’s sake.” The argument is therefore an effort
to articulate the presence of the past in present theories and in present law. This articulation
of history and theory has been a fundamental trait of critical scholarship on international law,
as in the work of Martti Koskenniemi and in the historiographical turn in the subject.*
Likewise, the turn to historiography has been vital to the debate about the relationship
between imperialism and modern international law, a topic constantly highlighted by scholars
belonging to a tradition of third world international legal scholarship (or the more recently

coined Third World Approaches to International Law — TWAIL).*

The last decade has expanded the historiographical turn in the field. In particular, the
emphasis on indeterminacy, complexity, contingency and alternative possibilities associated
with critical legal history has been the object of critique by international lawyers who have
rejuvenated Marxist approaches to international law.* For instance, TWAIL’s analysis of the
relationship between colonialism, imperialism and international law has been complemented
by critiques of capitalism, civilisation and international law,” and of the process of
international legal reproduction.*” This thesis draws from these approaches and the revived

efforts to combine thick description with analyses of the structural factors built into

43 Unlike the work of some historians, as argues Pocock in: John GA Pocock, ‘Law, Sovereignty and History in a
Divided Culture: The Case of New Zealand and the Treaty of Waitangi’ (1997) 43 McGill, 1] 481, 483—484.

4 Martti Koskenniemi, The Gentle Civilizer of Nations: The Rise and Fall of International Law, 1870-1960 (Cambridge
University Press, 2002); GRB Galindo, ‘Martti Koskenniemi and the Historiographical Turn in International Law’
(2005) 16(3) Eurgpean Journal of International Iaw 539.

4 Anne Otford, ‘“The Past as Law or History? The Relevance of Imperialism for Modern International Law’ in
Droit International et Nouvelles Approches Sur Le Tiers-Monde: Entre Répétition et Renonvean (Société de législation
comparée, 2013); on the topic of imperialism and international law see the work of Antony Anghie, Inperialism,
Sovereignty, and the Making of International Law (Cambridge University Press, 2005); see also the critique of the idea of
imperialism in TWAIL scholarship by Robert Knox, ‘A Critical Examination of the Concept of Imperialism in
Marxist and Third World Approaches to International Law’ (Doctoral Thesis, London School of Economics and
Political Science, 2014).

46 Christopher Tomlins, ‘Marxist Legal History’ in Markus D Dubber and Christopher Tomlins (eds), The Oxford
Handbook of Legal History (Oxford University Press, 2018) 515; Christopher Tomlins, ‘After Critical Legal History:
Scope, Scale, Structure’ (2012) 8(1) Annual Review of Law and Social Science 31; Robert Knox, ‘Marxist Approaches to
International Law’ in Anne Orford, Florian Hoffmann and Martin Clark (eds), The Oxford Handbook of the Theory of
International Law (Oxford University Press, 2016) 300.

47 Tzouvala (n 28); Robert Knox, “Valuing Race? Stretched Marxism and the Logic of Imperialism’ (2016) 4(1)
London Review of International Law 81.

48 Rose Parfitt, The Process of International 1 egal Reproduction: Inequality, Historiography, Resistance (Cambridge University
Press, 2019).
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international legal frameworks. It therefore sees law neither as wholly contingent on a
sequence of historical accidents accumulated at certain points and in certain forms, nor as a
pre-determined discourse through which specific outcomes are the inevitable result. Rather,
it seeks to understand the how the distribution of violence is patterned in certain ways
through international law, such that certain groups constantly find themselves ‘at the less

comfortable end of social relations’.*

By examining how concepts of international humanitarian law emerged, I am interested in
recording and exposing the power and violence behind these historical processes — a task of
genealogy.”’ As Foucault indicated, ‘emergence designates a place of confrontation but not
as a closed field offering the spectacle of a struggle among equals’.”' In this perspective, law
appears not as a means to temper violence, but on the contrary as a means to satisty it: law
is a calculated and relentless pleasure, delight in the promised blood, which permits the
perpetual instigation of new dominations and the staging of meticulously repeated scenes of
violence’.” For Foucault, however, rules are ultimately ‘empty in themselves, violent and
unfinalized; they are impersonal and can be bent to any purpose’.” It would thus seem that
anyone capable of seizing these rules and inverting their interpretation and meaning would
be able to overcome those who had initially set them. But here is where one must stop and
ask if history were to be written by those on the receiving end of aerial bombing — think of
those in Libya one hundred years ago or today — would it ever appear as an assortment of

accidents, deviations or reversals?>*

While this thesis holds on to the value and potential of genealogy as a method of
understanding power, violence, and their transformations, it also aims to give a sense of how,
from certain perspectives, the experience of international law in its relation to aerial bombing
is not just ‘a switl of vivid odds and ends’.” Seeing the wotld (ot, in this case, international
humanitarian law) as a jigsaw of concepts and interpretations which are constantly being
moved and rejiggled is to view it from a specific standpoint. It is a standpoint which depends

on enjoying certain privileges, like that of viewing the world contemplatively and of being

49 § Marks, False Contingency’ (2009) 62(1) Current Legal Problems 1, 14.

50 Michel Foucault, ‘Nietzsche, la généalogie, 'histoire’ in Dits et éerits 1954-1988 (Gallimard, 1994) 136.

51 Michel Foucault, ‘Nietzsche, Genealogy, History’ in Donald F Bouchard (ed), Donald F Bouchard and Sherry
Simon (trans), Langnage, Counter-Memory, Practice (Cornell University Press, 1977) 139, 150.

52 Tbid 151.

53 Ibid.

>4 Parfitt (n 48) 26.

% Terry Bagleton, The English Novel: An Introduction (Blackwell, 2005) 311.
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able to participate in the discourse of international law. Yet for many whose communities
have been bombed for refusing to transform their ways of life, for those who have fought
for liberation enduring the devastation of their homes and environments, or for those who
are currently living under the unremitting buzz of armed drones, the pattern of aerial violence

and destruction sanctioned by the laws of war is quite clear.

It is for this reason that this thesis connects the concepts and interpretations of the laws of
war to experiences of aerial bombing and descriptions of the events around which legal
debates took place. At the same time that it is important to understand the internal logic of
law and the connections between legal concepts, we should not lose sight of the broader
picture in which legal arguments take place. In practical terms, this means that this thesis
does not seek to provide particular solutions, improvements or changes to international
humanitarian law — though many can certainly be provided — but to give a sense of how we
got to the place we are now to begin with, and of the limitations that will inevitably come up
when concepts of international humanitarian law are invoked. After going through the
journey of the history of international law and aerial bombing, the reader should view the
use of international humanitarian law on its own terms with caution, and understand that

disconnected from broader strategic goals and politics there is little that it can achieve.”

My approach to history and chronology is based on critiques of linear and continuous time and
is largely inspired by Walter Benjamin’s philosophy of history. I reflect on the past not as a series
of irretrievable events which can be put together by careful historical work and from which we
can extract lessons, but as wounds which demand that we take action to transfigure them.”’
Benjamin’s work, though cryptic and often obscure, takes issue with how the relationship
between past, present and future has been configured in mainstream histories to defuse political
change and to silence the history of the downtrodden. His unorthodox historical materialism
urges us instead to ‘explode the continuum of historical succession’ and to recognise and
appropriate specific memories as they flash up and crystallise certain moments in constellations
which bring together our current era along with specific eatlier ones.”® In other words, while the

relation of the present to the past is purely a temporal one, the relation of what-has-been to the

56 On the necessity of framing legal struggles in terms of broader political strategic goals see: Robert Knox, ‘Strategy
and Tactics’ (2010) 21 Finnish Yearbook of International Iaw 193.

57 Parfitt (n 48) 27.

58 Walter Benjamin, The Arcades Project, ed Rolf Tiedemann, tr Howard Eiland and Kevin McLaughlin (Harvard
University Press, 1999) 475; Walter Benjamin, “Theses on the Philosophy of History’ in Hannah Arendt (ed), Harry
Zohn (tran), Illuminations (Shocken Books, 1969) 263.
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now is dialectical: ‘the past, therefore, is not historical automatically and of its own accord”.”’

International law is perhaps one of the disciplines where blasting specific events out of the
continuum of historical succession is part and parcel of its craft. In this sense, my methodology
is also profoundly influenced by Anne Orford’s defence of an ‘international legal method’
grounded on the art of making meaning move across time. As past concepts and interpretations
are constantly being retrieved as a source or rationalisation of present obligation, international
law is, in Anne Orford’s words ‘necessarily anachronic, because the operation of modern law is
not governed solely by a chronological sense of time in which events and texts are confined to
their proper place in a historical and linear progression from then to now’.”’ This thesis covers
a specific period in time (1899-1977), and the chapters are ordered in a successive way, but they
do not convey a linear or sequential history. Rather, each chapter focuses on a specific event
and the correlated legal concepts and arguments which flow from such event and which are still
present in contemporary debates. Accordingly, some events and dates are closer to others not
because there is less time between them, but because they are framed by similar concepts,
arguments and ideas. Each chapter is therefore centred around a present concept of

international humanitarian law and not just a past event.

Turning to events and using them to frame specific arguments is anything but new in
international law.' International lawyers refer to events as a matter of reflex when arguing for
states, before courts, for a movement or a certain ideology. What is distinct about this thesis is
partly ‘its reflection upon this very reflex in the course of its re-enactment’.”” It is also the
awareness, going back to the critique of linear and continuous time, that the events narrated in
each chapter are not just long gone curiosities but present demands tor action. As Walter
Benjamin wrote in France on the eve of Nazi occupation, ‘even the dead will not be safe from
the enemy if he is victorious. And this enemy has never ceased to be victorious’.” This allows
us to conceive of events ‘no longer as a spatio-temporal determination but as the opening of

the primary dimension in which all spatio-temporal dimensions are based’.** Each event

59 Parfitt (n 48) 30.

% Anne Orford, ‘On International Legal Method’ (2013) 1(1) London Review of International Law 166, 175.

61 See the collection of essays on events in international law: Fleur Johns, Richard Joyce and Sundhya Pahuja (eds),
Events: The Force of International Law (Routledge, 2011).

62 Thid 4.

03 Walter Benjamin, ‘On the Concept of History’ in Howard Eiland and Michael W Jennings (eds), Harry John
(tran), Walter Benjamin: Selected Writings, V'ol. 4: 1938-1940 (Harvard University Press, 2003) 289, 391; Parfitt (n 48)
27.

04 Giorgio Agamben, ‘Time and History: Critique of the Instant and the Continuum’ in Infancy and History: On the
Destruction of Experience (Verso, 2007) 91, 104.
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recounted in each chapter — the first aerial bombing; colonial bombing in the Middle East; the
fire-bombing of European and Japanese cities; the devastation of Vietnam, Laos and Cambodia

— is thus a part of our present and a call for action.

One way to organise a narrative while attending to Benjamin’s call to explode the continuum of
historical succession is through the technique of montage, which has been brilliantly used in the
field of international law by Rose Parfitt.”” Montage consists of ‘assembling large-scale
constructions out of the smallest and most precisely cut components’ with the aim of
‘discovering in the analysis of the small individual moment the crystal of the total event’.”
Drawing from this technique, Parfitt put together a methodological framework for a modular
history of international law in which different elements are put together in the form of a shadow-
box.”” The shadow-box is a case with a glass-front display containing objects presented in a
thematic grouping. The assemblage of the objects and the depth effect created by their relative
heights from the backing produces a dramatic visual result. The frame holds the contents
together and regulates the way in which the light falls in, thus guiding the gaze of the viewer in
certain ways. But the viewer can look at each object placed inside the frame from different
angles and in isolation or together with other objects. The angles available to the viewer are
both constrained by and opened up by the shape of the box. In this analogy, each chapter in
this thesis is an object designed to tell a story of its own. Yet ‘when inserted into the box, both
on top of and next to its other components, seen within the context of the Frame, each new
historical item is designed to alter our perception of the whole, bringing certain elements into
relief while rendering others less visible’.®® At the end, the reader will find no conclusion in the
sense of a solution to a problem (eg. how should international law regulate aerial bombing?) but
a lid which brings the historical items into contact with current debates on aerial bombing, drone

warfare and the regulation of new technologies of war.

1.7 Originality and choices

As a piece of legal history based on a limited number of events, this thesis is not intended to

provide an in-depth historical reconstruction of these events. Nor can it be seen as a

95 Rose Sydney Parfitt, “The Anti-Neutral Suit: International Legal Futurists, 1914-2017" (2017) 5(1) London Review
of International Law 87; Parfitt (n 48).

% Benjamin, The Arcades Project (n 58) 461; Parfitt (n 48) 30.

67 Parfitt (n 48) 54-55.

08 Tbid 55.
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comprehensive history of international law and aerial bombing, as it will shine light on certain
aspects of international humanitarian law while leaving others in the dark. The originality and

confines of this thesis rest on this selection.

The events examined in each chapter were chosen taking into consideration two main factors.
First, they are events which generated intense legal debate. There were, of course, numerous
other aerial bombings in the period covered in this thesis. For instance, there were unfortunately
countless examples of colonial bombing during the interwar period and dozens of cities
incinerated by fire-bombing during World War II. But many such events were often ignored or
hardly noticed in international legal circles and, more importantly, in legal journals and
publications. The selection of events in this thesis was therefore limited to those events which

either had direct legal repercussions or were useful as an entry point into certain legal arguments.

Second, the choice of events is closely connected to the argument I make in this thesis. I argue
that international humanitarian law as it is today fails to restrict aerial bombing not only because
it is indeterminate or incomplete, but rather because some of its central concepts developed
explicitly as a reflection of the emergence of aerial bombing and of air power doctrines. This is
particularly the case in relation to the law of targeting and attack, often acknowledged as the
basis of the laws of war. Hence the focus on the concepts of civilians, military objectives and
the principle of proportionality. In order to make this argument, I focus on some of the events
where this can be seen more clearly. The implication is that each of these historical instances

has a larger explanatory value than one might initially assume.

Finally, although it may seem unnecessary, it is worth recalling that this is a history written from
a particular perspective and with a particular politics in mind. Considering my aim of seeing a
familiar history differently, or marking visible that which was once evident but has over time
become concealed, my intention was to write a pre-history, or rather an eatly history of aerial
bombing and international law, a history that shows the making of the concepts and forms that
are recognisable in international humanitarian law today.” While most accounts of international
humanitarian law begin with the Additional Protocols to the Geneva Conventions of 1977, this
is the point where my thesis ends. And it ends by viewing the Additional Protocols as a result

of the failure of an anticolonial project for the laws of war — a project which could one day be

0 A very similar methodological approach was used by Andrea Leiter in relation to international investment law:
Andrea Leiter-Bockley, ‘Making the World Safe for Investment: The Protection of Foreign Property: 1922-1959’
(Doctoral Thesis, University of Melbourne and University of Vienna, 2019).
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picked up and revived.

1.8 Overview of the thesis

This thesis is composed of six chapters. In the introduction, I set out the scope of the project
and its methodological framework. There are four substantial chapters, each one covering a
specific event and a central concept of international humanitarian law. The conclusion draws
them together and articulates how each chapter prompts us to think differently about the

present.

The first substantial chapter narrates the first aerial bombing campaign in history, during the
Italo-Turkish war of 1911-1912. It explores the early debates on aetial warfare in the late 19"
and early 20" centuries, focusing on the Hague Conferences of 1899 and 1907 and on
international law journals and professional circles. I argue that the rise of aerial bombardment
was experienced by international lawyers as a technological crisis event that called for an
international regulatory response. The legal techniques deployed to face this crisis had
substantial implications for subsequent regulation as they respatialised and rescaled warfare,

empowering an aerial perspective that came to frame how we know and see targets.

I first trace how international lawyers debated the question of ‘who owns the air?’. This question
may sound odd today, but in the first decade of the past century aerial sovereignty was debated
and for most international lawyers accepted as permeable and divisible. Sovereignty was not
only divided horizontally between states, empires, colonies and protectorates, but also vertically.
I argue that Italy’s invasion of Libya exemplified how the legal creation of aerial territory became
a distinct technique through which empires would claim spatial sovereignty beyond their
borders. The issue of sovereignty over the air was not simply an intra-European debate over the
legal nature of the atmosphere, it was concurrently about the production of aerial imperial
formations. In the organisation of airspace through law some spaces were opened up for the
exercise of aerial violence even when no war was officially recognised. Legally and spatially
constructing aerial territory, international law played an important role in consolidating airspace

as an essential locus of international interventions.

In this chapter I also examine the Hague Conferences of 1899 and 1907, where the first debates

on how to regulate aerial bombing were held. The focus is on the transition from a position in
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favour of banning aerial bombing in 1899 to authorising and regulating it by 1907. Two main
arguments played a role in this change of perception. The first was that new technologies such
as airplanes were essential to maintaining European domination over other peoples. The second
argument which played a major role in changing the perception at The Hague that aerial
bombing should be prohibited was a humanitarian one. Captain Crozier of the United States
famously convinced other delegates that from a humanitarian standpoint, if balloons and planes
could be perfected so that bombing could be more precise that would be a positive development
which should be welcomed instead of proscribed. Crozier’s humanitarian argument became a
common trope in almost every subsequent debate on the regulation of aerial bombing. The idea
that new weapons, or better technology, will diminish the evils of war and support humanitarian
considerations is a contradiction that runs through the history and the structure of the field we

now call international humanitarian law.

Chapter 3 is centred around the bombing of Damascus by the French in 1925 and the practice
of “air control’ by the British during the 1920s in the Iraq. It reads interwar attempts at codifying
rules on aerial bombardment alongside the practice of aerial bombing as a form of colonial
policing and imperial defence. It argues that the genesis of the concept of ‘civilian population’
coincided with the normalisation of bombing non-combatants in colonised territories. The
chapter explores how international oversight, through the work of the Permanent Mandates
Commission of the League of Nations, summoned concepts from the laws of war and deployed
them as standards in justifying the suppression of rebellions and of anticolonial wars. I
emphasise the continuities between colonial bombing during the interwar period and

contemporary uses of armed drones.

A focus on the theory and practice of colonial bombing is central to illuminate why international
law failed to restrict air power in any meaningful way during the 1920s and 1930s. The practice
of colonial bombing had quite an opposite effect, precluding the success of some central ideas
proposed by international lawyers and diplomats in that period such as disarmament, the
creation of an international air police, and a prohibition of bombing. Bombing in the peripheries
of empires also exposed how the idea of distinguishing between combatants and civilians was
never just about wearing a uniform, carrying a gun, or being part of the military or of a militia.
Bombing in Mesopotamia, Morocco, Afghanistan, Pakistan, Somalia or Sudan was more
acceptable and unobjectionable than bombing in London, Berlin or Paris — not because
distinction did not apply to the former, but because the racist assumptions, narratives, social

and cultural perceptions Europeans crafted about these places and peoples made errors more
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tolerable and public perception acquiescent. Understanding this history, we are able to
comprehend how air power was presented in the interwar period as a more efficient, cheaper
and humane form of warfare, just as armed drones are today marketed as a clean humanitarian

weapon that minimises collateral damage.

Chapter 4 examines what concepts were deployed, and which arguments were made in legal and
political debates about legitimate targets during the strategic bombing campaigns of the Second
World War. The event around which the narrative is constructed is Operation Gomorrah, the
code name for the fire-bombing of Hamburg in July 1943. In one of the largest firestorms raised
by the Royal Air Force during the war, over forty thousand people were scorched to death and
thousands of others left homeless. The chapter argues that in the justifications for the area
bombing campaigns over Germany and Japan the distinction between civilians and combatants
was qualified by a sense that workers were not only legitimate, but primary targets. I focus
specifically on Britain and on the work of James Molony Spaight, who was the most prolific and
forceful authors in arguing for the legality of area bombing. In his work it is clear that killing
German workers and their dwellings was a deliberate tactic rather than an unintended effect of
bombing. The idea of collateral damage which is so prominent today was back then turned on
its head. The killing of workers and the destruction of housing was not considered a side effect
of bombing factories and communication lines, but damage to industry was the tributary

consequence of destroying whole neighbourhoods.

On the other hand, the United States never professed to be targeting workers themselves. Yet
they joined the Royal Air Force in directing their attacks to city areas, most notoriously over
Berlin and Dresden. At this point, Americans were also carrying out the fire-bombing of
Japanese cities and burning to death 100,000 civilians in one night, a campaign that would end
with the dropping of the atomic bombs. The main standpoint upon which legal justifications
for these bombings were based was the concept of military objectives, as Americans argued that
industrial centres fell under this category. Military doctrines of strategic bombing, which argued
that air forces should attack centres of production, were easily accommodated in international
law through an ever-broadening concept of military objectives. This American justification for
area bombing was even turned into an animated movie by Walt Disney called Zctory Through
Aiir Powerwhich depicted the use of bombers against enemy cities as the key to the United States
winning the war. The American argument thus signalled a move from distinction between

individuals to one focused on objects and economic resources.
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Looking back at the justifications for the strategic bombing campaigns of the Second World
War, it is perplexing that they outgrew their origins in total war to become one of the
foundations upon which modern international humanitarian law is built. We see in both the
British and American justifications of strategic bombing how the idea of distinction and the
concept of military objectives, two pillars of the law of armed conflict, were interlaced and used
in arguments for vindicating area bombing. This chapter compels us to see how the language of
international law can become, in words of Martti Koskenniemi, ‘a public and technical discourse

for the defence of the killing of the innocent’.”

Chapter 5 starts with Operation Linebacker 11, the concentrated bombing of North Vietnam at
the end of 1972. It focuses on the Vietnam War as the backdrop to the long debates and
conferences that led to the conclusion of the Additional Protocols of 1977 to the Geneva
Conventions. I argue that the 1960s and early 1970s offered radically different views of the laws
of war than those established almost exclusively by Europeans until then. Anticolonialists
fighting wars of national liberation both invoked the laws of war to expose the hypocrisy of

imperialists who had established them and to call for radical reforms in this area of law.

That period also anticipated and reconfigured our contemporary questions about aerial
bombing and collective violence more generally. In retelling this story, I draw attention to how
the anticolonial account of the laws of war marked a radical break from the European views
about regulating warfare and international violence. It offered a different account of how new
weapons and technologies should be regulated and challenged the reigning views about the
inevitability and legitimacy of aerial warfare. Rather than asking how to incorporate aerial
bombing within the rules of land or sea warfare, anticolonialists denounced the atrocities
committed by technologically superior nations to civilians and movements fighting for national

liberation.

They called for the ban of weapons such as napalm, cluster bombs and defoliants as well as of
methods of bombing that included devastating whole areas or establishing ‘free fire zones’. This
narrative challenges the view that the laws of war concerning aerial bombing evolved naturally
towards a more protective or humanitarian framework as a continuing unfolding of vague
humanitarian principles established in the nineteenth century. By focusing on the Vietnam war

and the debates that followed it, we can uncover the rise and fall of the most radical challenge

70 Martti Koskenniemi, ‘Faith, Identity, and the Killing of the Innocent: International Lawyers and Nuclear
Weapons’ [1997] (10) Leiden Journal of International Law 137.
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to date to international law concerning aerial bombing.

The chapter presents this period as one of the most promising, but ultimately failed, attempts
to rewrite the laws of war. A remarkable fact that is often forgotten in current debates about
the proportionality of civilian casualties is that in the 1970s the majority of states, led by
anticolonialists and socialists, strongly opposed the inclusion of the principle of proportionality
or of anything resembling it in the Additional Protocols. Those who had been on the receiving
end of bombs were quick to point out that proportionality had been repeatedly invoked to
justify the killing of civilians. And yet, unlike the victories won by the anticolonialists concerning
the recognition of wars of national liberation and the expansion of the category of combatants,
the Additional Protocols incorporated much of what Western, imperialist and technologically

superior states had argued for when it came to aerial bombing.

Instead of placing the Vietnam war and the conferences of the 1970s as catalysts for progress
in the laws of war, I trace many of the paradoxes and deficiencies of our contemporary
international law of armed conflict to the ideological and institutional transformations that
began in that period. The failure of more radical changes to the laws of war and the growing
dismissal of international institutions marked the closure of a historical moment that had made
a vision of anticolonial worldmaking possible. In its place, the appropriation by the United States
and Western states of a neoliberal version of human rights discourse in the late 1970s, which
permeated and seeped into the laws of war, was as much a technique to critique and discredit
the promises of decolonisation as a way of taming the legacy of Vietnam and avoiding a true

reckoning.

For the four decades that followed, debates concerning aerial bombing and international law
centred around the interpretation and application of the Additional Protocols. The adoption of
its definitions of military objectives, civilian population and standards of proportionality might
appear today as progressive and perhaps inevitable. But to come to this set of conclusions is to
evade reckoning with the highly contested character of these concepts and of the promises and
ruins of alternative anticolonial visions of the laws of war. In this sense, revisiting the Vietnam
war and the debates that led to the Additional Protocols might serve as a reminder that what
appeared to be the moment of closure in a long path towards the codification of rules on aerial
warfare was also a staging ground for an anticolonial and egalitarian version of what the laws of

war could be.
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The conclusion argues that when it comes to aerial bombing and international law we are still
living in the shadow of the events leading up to the 1970s: the concepts that were then contested
and challenged have become naturalised and depoliticised through the expansion of the
discourse of contemporary humanitarian law. Today, the thought of an overhaul of the existing
laws of war or of convening a four-year conference to update the Geneva Conventions and
their Additional Protocols seems like a far-fetched idea. We live in a world where air power and

its regulation are still shaped by the battles won and lost in the 1970s.

In summary, the early history of aerial bombing and international law urges us to rethink some
debates on new technologies and war. Why is it that, despite all the precision talk, aerial bombing
so regularly proves to be at best a blunt instrument of destruction? How have airplanes come
to symbolise the too-big-to-fail militarised cult of technological violence, and why have

international law and lawyers been so eager to embrace it?

This thesis is a starting point to answering these questions. It will give readers a sense of how
aerial bombing came to signify, symbolise and mythologise a new way of war as governance
through targeted legal violence. A new way of war which promises sharpness, precision, a high
degree of professionalism and legality, zero casualties for one side and strict adherence to the
principles of distinction and proportionality at the other end. Promises which ultimately cannot
be kept. History may thus be an antidote to the prevailing technological and legal fetishism

which stands in for analysis and judgment and which leads to depoliticization and complacency.
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2. Aerial violence and the promises of technology: the first aerial

bombing

S ode nel cielo un sibilo di frombe

Passa nel cielo un pallido avvoltoio
Ginlio Gavotti porta le sue bombe

[A whirring of slings is heard in the sky
A pale vulture passes in the heavens
Giulio Gavotti is carrying his bombs]'

All important changes in history more often than not imply
a new perception of space. The true core of the global
mutation, political, economic and cultural, lies in it.”

This chapter examines the first aerial bombing campaign and the first attempts at regulating
aerial warfare. I argue that the rise of aerial bombardment was experienced by international
lawyers as a technological crisis event that called for an international regulatory response. This
response came in two interrelated forms. First, the invention of the airplane led international
lawyers to rethink the question of ‘who owns the air?’, and in doing so to create the idea of
aerial territory. Second, international lawyers had to contend with the issue of whether aerial
bombing should be prohibited or regulated, and, in the latter case, whether the then existing
concepts of the laws of war could be applied to aerial bombing. These initial debates were put
to rest within the first two decades of the twentieth century. International law not only
determined that the new technology of aerial bombing could operate extensively but was itself

transformed by this new technology.

1 Gabriele D’Annunzio, Le Cangioni Della Gesta D Oltremare (Fratelli Treves, Seconda Edizione, 1912) 73 La
Canzone Della Diana.
2 Carl Schmitt, Land and Sea, tr Simona Draghici (Plutarch Press, 1997) 29.
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2.1 An unexpected celestial assault

Fifty years after the unification of Italy, colonial fervour was running high. The pursuit of the
status of a great European power required the creation of a vast colonial empire which would
serve as an outlet for emigration and attain a Mediterranean balance of power. The stumbling
Ottoman empire had already lost control of most of its African possessions and for years Italy
had been articulating its interest in having a free hand in the Libyan coast through secret
agreements and diplomatic arrangements.” Not having acted upon it until then, by 1911 a
ferocious press campaign led by the nationalists called for the occupation of the so-called ‘fourth
shore’.* Just as the French had annexed and expanded their domination over Moroccan tertitory,
there was mounting pressure for Italy to assert its interests in North Africa. The colonial drive
was met with feeble internal resistance and there were no signs that an eventual campaign would
lead to external interference. In late September the Corriere Mercantile expressed the general
feeling in the country: ‘Ttaly has crossed the Rubicon of indecision and now the beautiful #zcolore
crosses the sea and affirms the supremacy of our power and of our civilisation over barbarous
and deceitful Turkey’.” In the words of one of the leaders of the colonial drive, Enrico Corradini,

‘it was the time for Tripoli’.’

The campaign was supposed to be short and decisive. The Italians expected to quickly overrun
the Ottoman forces and fantasised that a deep-seated antipathy for the Turks would lead the
Arab population to welcome with joy a power that could revive the region.” In fact, after the
occupation of Tripoli and other coastal towns the Ottomans were joined by several Arab
fighters and retreated into the interior. The war would last for over a year and it would take
more than two decades before the Italians took full control of the area comprising the territories
of Tripolitania, Cyrenaica and Fezzan. In the annals of twentieth-century warfare the Italo-
Turkish conflict has become but a footnote to other major conflicts. Yet it is still remembered

for one particular accomplishment. As General Carlo Caneva landed with his troops in Tripoli

3 For a detailed overview of the conflict and particularly the reactions to the Italian invasion in the European press
see: William C Askew, Eurgpe and Italy’s Acquisition of Libya, 1911-1912 (Duke University Press, 1942); See also: Luca
Micheletta and Andrea Ungari (eds), The Libyan War 1911-1912 (Cambridge Scholars Publishing, 2013) ix—x.

4 The image of the Italy’s fourth shore in addition to the three other Mediterranean ones (Tyrrhenian, Ionian and
Adpriatic) comes from D’Annunzio’s ‘la grande Patria dalle guattro sponde’ see: D’Annunzio (n 1) La Canzone dei
Trofei; see also Claudio G Segre, Fourth Shore: The Italian Colonization of Libya (University of Chicago Press, 1974).
5 Quoted in: Askew (n 3) 60.

¢ Enrico Corradini, I.'Ora Di Tripoli (Fratelli Treves, 1911).

7 In Castellini’s words, ‘between Arabs and Italians there is no hate: both peoples hold each other in high esteem’
Gualtiero Castellini, Twunisi e Tripoli (Fratelli Bocca Editori, 1911) 31, 194; see also the apologetic Paolo de Vecchi,
Ttaly’s Civilizing Mission in Africa (Brentano’s, 1912); for the opposing point of view see GF Abbott, The Holy War in
Tripoli (Edward Arnold, 1912) 195-198.
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in the beginning of October 1911, he brought with them a handful of aircraft and pilots. In the
months following the invasion, these pilots would inaugurate a new chapter in the history of
warfare with a long list of firsts: the first flight by a military aircraft over enemy territory; the
first use in war of wireless ground-to-air communication; the first wartime use of aerial

photography; the first aircraft shot down in war; and the first aerial bombing.*

It was in this context that on the 1* of November 1911 a young Italian pilot named Giulio
Gavotti wrote to his father saying: ‘I decided that today I would try to drop bombs from the
airplane. It is the first time something of this kind will be tried and if I succeed I shall be happy
to have been the first’. It was not as purely a personal decision as he made it appear. Some days
before he had written that ‘two boxes full of bombs arrived, we are expected to throw them
from our planes...it will be very interesting to try them on the Turks’. On that fateful day he
took off in his plane and headed for Ain Zara, a small settlement south-east of Tripoli where he
had noticed a gathering of Arab fighters on an earlier reconnaissance flight. He had with him
four hand grenades. As he approached the oasis he noticed two Arab camps next to a white
house, one with around two hundred people and the other with around fifty. He took one of
the bombs in his right hand while holding the steering wheel with the other, pulled the safety
pin with his teeth, and threw it out of the plane. A few moments later he noticed a small dark
cloud rising from the smaller camp. He celebrated: ‘T had aimed for the larger one, but I was
lucky nevertheless; I hit the right target’. He then circled back with his plane and dropped
another two bombs, but could not observe their effect. The final one he dropped over another
oasis near Tripoli. Upon his return to the aecrodrome Gavotti was delighted: ‘I was very happy
with the results as I landed. I went straight to the division and reported to Governor General

Caneva. Everyone was very pleased”.”

8 Martin Van Creveld, The Age of Airpower (Public Affairs, 2011) 19; for an overview of the use of aircraft by Italy’s
colonial occupation of Libya see Ferdinando Pedriali, I.Aeronautica Italiana Nelle Guerre Coloniali: 1ibia 1911-1936
(Utticio Storico Aeronautica Militare, 2008); see also Gianluca Pastori, “The Libyan War and Italian Modernity: A
Troublesome Relation’ in Luca Micheletta and Andrea Ungari (eds), Libyan War 1971-71912 (Cambridge Scholars
Publishing, 2013) 59; and John Wright, ‘Aeroplanes and Airships in Libya, 1911-1912" (1978) 3(10) The Maghreb
Review 20.

9 Translated from the letters made available by Gavotti’s grandson in ‘Giulio Gavotti e Il “Manifesto’, AeroStoria
<https:/ /aerostotia.blogspot.com/2009/11/giulio-gavotti-e-il-manifesto.html>; see also Alan Johnston, ‘The
First Ever Air Raid - Libya 1911°, BBC News (online, 10 May 2011) <https://www.bbc.com/news/wotld-europe-
13294524>; also quoted in Thomas Hippler, Governing From the Skies: A Global History of Aerial Bombing, tr David
Fernbach (Verso, 2017) Prologue; Robert H Gregory, Clean Bonbs and Dirty Wars: Air Power in Kosovo and 1ibya
(Potomac Books, 2015) 1-2; and in Thomas Hippler, Bombing the People: Giulio Doubet and the Foundations of Air-Power
Strategy, 1884-1939 (Cambridge, 2013) 1.
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[REDACTED IMAGE]

Giulio Gavotti drops the first bomb from a plane
Source: painting by Wilf Hardy (2016)

The news spread quickly and there was considerable media excitement over Gavotti’s feat."
The headline wired to news services around the world read: ‘Aviator Lt. Gavotti throws bomb
on enemy camp. Terrorised Turks scatter upon unexpected celestial assault’."" On the following
day, Italian newspapers celebrated Gavotti’s accomplishment. The Corriere della Sera claimed that
‘for the first time in the world an airplane has attacked the enemy’ and that from the dispersal
of the group of Arabs attacked it concluded that such method of attack ‘could have a decisive
influence on the enemy’s morale in battle’.'” Remarkably, from this very first experience of aerial
bombing its effect was represented as materially dubious but efficient in upsetting the enemy’s
morale. It foreshadowed an argumentative pattern that would be recurrently invoked by air
power theorists, military strategists, politicians and lawyers when confronted with the lack of
evidence for the effectiveness of aerial bombing, or with evidence of its unsatisfactory results.

The typical move would be to counter that the effects on morale are more important than the

material damage inflicted. Unsurprisingly, the corollary was that it is a lot harder to evaluate the

10 The use of airplanes during the Italo-Turkish war also inaugurated the genre of aviation films. In 1912 the
Neapolitan director Elvira Notari explored the enthusiasm for Italian aviators in L 'eroismo d'un aviatore a Tripols,
where events were described with exaggeration: ‘the rain of bombs, exploding, confused and destroyed the enemy’.
See Giuliana Bruno, Streetwalking on a Ruined Map: Cultural Theory and the City Films of Elvira Notari (Princeton
University Press, 1993) 199.

11 Quoted in: Gregory (n9) 2; and in Derek Gregory, ‘Episodes in the History of Bombing’, Geographical Imaginations
(1 October 2012) <https://geographicalimaginations.com/tag/giulio-gavotti/>.

12 Luigi Barzini, ‘La Guerra Italo-Turca: il primo lancio di bombe de un aeroplano’, Corriere della Sera (Milano, 2
November 1911) 7.
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impact of bombing on the enemy’s morale than it is to assess its material effect.”” A series of
other patterns of arguments concerning aerial bombing can be traced back to this inaugural

event.

On a practical level, the Italian experiment confirmed what delegates at The Hague Peace
Conferences of 1899 and 1907 had already foreseen, namely the viability of the use of aircraft
in war and in particular of aerial bombing. For Marinetti, the founder of the Futurist movement,
it was a euphoric moment. He had gone to Libya as a correspondent for the French newspaper
L’Intransigeant and praised the war as ‘hygienic’ and ‘a moral education’. For him, the pacifists
were now buried deep in the caves of their ‘ridiculous Palace of The Hague’ while the ‘grand
hour of futurist Italy’ had arrived.'" In the aftermath of Gavotti’s raid the governments of
France, Germany, Britain, Russia and the United States sent observers to report on the use of
aircraft during the conflict. They were not as enthusiastic as their Italian counterparts, but were
nonetheless ‘profoundly impressed by the skill and coolness of their pilots and firmly convinced
of the practical value of aviation in war’."” In Britain a divided press oscillated between
supporting Italy’s invasion and condemning Italy’s aggression as one of the most wicked wars
in history, in which ‘the floodgates of blood and lust’ had been opened.'® If there was one lesson
to be learnt, however, it was that by 1912 it was clear that no nation could any longer afford to

go to war with a marked inferiority in aerial strength.'”

2.2 Libya and international law: past and present

In 2019, the area around Tripoli where the first aerial bombing in history took place is the site
of protracted fighting between rival militias in the aftermath of the overthrowing and killing of
Muammar Qaddafi in October 2011. Ain Zara and Tajoura, the sites where Gavotti dropped
his bombs, now host prominent prisons. In the former, loyalists of the former Qaddafi regime
were ostensibly detained until fighting in the area resulted in a prison break in late 2018."® Both

detention centres currently hold hundreds of migrants, including a large number of children, in

13 Hippler, Bombing the People: Ginlio Donbet and the Foundations of Air-Power Strategy, 1884-1939 (n 9) 65.

14 F'T Marinetti, a Bataille de Tripoli (Edizioni Futuriste di Poesia, 1912) Preface.

15 “The Italian Army And Aviation’, The Times (12 August 1912) 5.

16 Supporting Italy’s invasion were conservative newspapers such as the Moming Post and the Daily Telegraph;
condemning the invasion see The Manchester Guardian and The Times. All quoted in Askew (n 3) 102-103.

17 “The Italian Army And Aviation’ (n 15).

18 AFP, ‘Hundreds Escape Ain Zara Prison near Libya’s Tripoli’, A/ Arabiya (English) (3 September 2018); Richard
Spencer, ‘400 Ain Zara Prisoners Escape amid Militia Clashes in Tripoli’, The Times (3 September 2018).
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overcrowded and unsanitary conditions."” The background to this state of affairs is the ongoing
Libyan civil war in which three rival governments have fought for control of the country since
2014.* This conflict followed the 2011 NATO intervention supported by UN Security Council
Resolution 1973 (17 March 2011) in the name of the international community’s ‘responsibility
to protect’ civilians in Libya.”’ Remarkably, this resolution excluded the possibility of any foreign
occupation forces in Libyan territory, but it authorised air strikes ‘to protect civilians and civilian
populated areas under threat of attack’ and established a no-fly zone.” In other words, NATO
members acting to enforce UNSC Resolution 1973 were to rely exc/usively on air power to protect
civilians and restore order. A hundred years after the first bombs were dropped from a plane,
aerial bombing had become the preferred and primary method of humanitarian intervention —

and bombs were still falling in the same places as they had before.”

When contrasted with the inaugural aerial bombings of 1911, we might see in contemporary
events in Libya nothing more than a geographical coincidence. For the mainstream of
international law and its core doctrines, there is no straightforward connection between the
colonial war waged by Italy over a century ago and contemporary interventions for the
protection of civilians through a system of collective security.”* Indeed, the ‘strong commitment
to the sovereignty, independence, territorial integrity and national unity of the Libyan Arab
Jamahiriya™ reaffirmed in Resolution 1973 and the doctrine of the non-use of force enshrined
in article 2(4) of the UN Charter may seem worlds away from Italy’s decision to annex Libya in
1911, opening it up to Italian workers and Italian capital. Equally, there seems to be a wide gap
between Gavotti’s enthusiasm for dropping bombs for the first time from an airplane and the

efforts of NATO during Operation Unified Protector to minimise civilian casualties of air

19 Human Rights Watch, No Escape from Hell: EU Policies Contribute to Abuse of Migrants in Libya (2019) 44-57.

20 See Mattia Toaldo and Mary Fitzgerald, ‘A Quick Guide to Libya’s Main Players’, Eurgpean Council on Foreign
Relations <https:/ /www.ecfr.eu/mena/mapping_libya_conflict>.

2l See Anne Otford, ‘What Kind of Law Is This?’, LRB blog (29 March 2011); see also Horace Campbell, Global
NATO and the Catastrophic Failure in Libya: Lessons for Africa in the Forging of African Unity Monthly Review Press,
2013).

22 ‘Security Council Resolution 1973 (2011), UN Doc S/RES/1973 (2011)’ (17 Match 2011) paras 4, 6 and 7.

23 ¢...we have identified hundreds of likely civilian fatalities in a complex conflict which has seen over 2,600 airstrikes
from at least ten belligerents, both foreign and domestic — though none has ever conceded civilian harm from its
own actions.” See ‘Airwars: All Belligerents in Libya’ <https://airwars.org/conflict/all-belligerents-in-libya/>.

24 The juxtaposition of these chronologically distant but spatially contiguous events is indebted to the insightful
work of Rose Parfitt, who uses a materialist and chronotopic approach to explore the relations between fascism,
imperialism and international law. See Rose Parfitt, ‘Fascism, Imperialism and International Law: An Arch Met a
Motorway and the Rest Is History...” (2018) 31(03) Lezden Journal of International Law 509.

25 ‘Security Council Resolution 1973 (2011), UN Doc S/RES/1973 (2011)’ (n 22) Preamble.
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strikes based on contemporary international humanitarian law.”® Yet instead of assuming that
these events are ordered according to a neat chronological progression, I draw upon recent
critical scholarship on the history of international law to explore how some of the legal debates
that preceded and that immediately followed Italy’s use of airplanes in the Italo-Turkish war of
1911-1912 set out some of the argumentative patterns and contradictions of the regulation of
warfare and of aerial sovereignty that were summoned at different moments over the following
century, and that are still present in current debates. It is a move which reflects the contemporary
moment of increasing appreciation in international legal circles that the deeds of the past still

rage with silent and devastating force in the present time.

This approach to history and chronology aims to ‘stop time’ at particular moments in which the
past can be seized and in which particular ideas and concepts flash up in an instant where they
can be recognised and retrieved.”” Writing history from specific moments or events is anything
but new. But instead of organising events together in an evolutionary narrative, my aim is to
explore how certain moments are contained by but can also 7rrupt in international law, stressing
the possibilities which remain embedded in those moments.”® I am inspired here by Walter
Benjamin’s call to ‘blast a specific era out of the homogenous course of history™ and to accept
that ‘historical time is infinite in every direction and unfulfilled at every moment’.”” From this
perspective, the servitude of history to an idea of a continuous, linear and infinite time is nothing
more than a product of the dominant ideology.”’ I address two main concerns with this
approach. The first is with narratives of the history of international law which presume that
international law’s development will inevitably bring progress and therefore that the more

international law we have the better for the world.” This form of writing not only obscures the

ways in which the discipline produces victims, but, more relevantly, it justifies them and

26 Marvin R Aaron and David RD Nauta, ‘Operational Challenges of the Law on Air Warfare. The Example of
Operation Unified Protector’ (2013) 52(2) Military Law and the Law of War Review 353; Cf. see Amnesty International,
Libya: The Forgotten Victims of NATO Strikes (2012).

27 ‘For every image of the past that is not recognised by the present as one of its own concerns threatens to
disappear irretrievably’ in Walter Benjamin, “Theses on the Philosophy of History’ in Hannah Arendt (ed), Harry
Zohn (tran), Iluminations (Shocken Books, 1969) 255.

28 ‘Caught between irruption and containment, events, then seem to confront international law in a contradictory
way’ in Fleur Johns, Richard John Joyce and Sundhya Pahuja (eds), ‘Introduction’ in Events: The Force of International
Law (Routledge, 2011) 1, 4.

29 Benjamin (n 27) 263.

30 Quoted in Christopher Tomlins, ‘After Critical Legal History: Scope, Scale, Structure’ (2012) 8(1) Annual Review
of Law and Social Science 31, 42.

31 “T'rue historical materialism does not pursue an empty image of continuous progress along infinite linear time,
but is ready at any moment to stop time...” in Giorgio Agamben, “Time and History: Critique of the Instant and the
Continuum’ in Infancy and History: On the Destruction of Experience (Verso, 2007) 91, 104-105.

32 Parfitt, ‘Fascism, Imperialism and International Law: An Arch Met a Motorway and the Rest Is History...” (n 24)
513.
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therefore reproduces them again and again.”” My second concern relates to the historicist
temporality of contextualist history which in its suspicion of anachronist interpretations of the
past challenges the core of the legal method and consequently restrains more explicitly political

engagements with the history of international law.>*

My approach also avoids looking solely or firstly at the traditional sources of international law,
codified in article 38(1) of the International Court of Justice (ICJ]) Statute, and assumes that
there is no single answer as to what international law is or where to find it in the first place.” In
this chapter I examine the first aerial bombing in history and draw out from that event the legal
questions and debates that framed it. From this perspective, we can break down some common
distinctions between the (colonial) past and the (post-colonial) present, reading international
law as ‘something that can (still) be found embedded in, and rebounding frons the materiality of
certain acts and the physicality of certain locations.” The resulting history is partly the story of
how the invention of airplanes and their use for military purposes changed ideas about law and
war, from the question of sovereignty over the air to that of legitimate targets in warfare. It is
also, however, a narrative about how lawyers understood the law, how understandings changed

over time and how international law responded to technological change.

2.3 Who owns the air?

When the Italians decided to take nine airplanes to Libya in 1911 and to use them for the first
time in war, other nations began to wonder what lessons could be drawn from that experience.
In Europe, other imperial powers swiftly realised that they could not fall behind in the conquest

of the air, which had now acquired a military significance.”” The fact that airplanes had been

33 Manuel Reyes Mate, Midnight in History: Commentary on Walter Benjamin’s Theses ‘On the Concept of History’, tr Manuel
Boyd and Martin Boyd (Editorial Trotta, Translation of the Introduction of Medianoche en la Historia, 2006) 26.
34 See section 1.6 of the Introduction; see also Anne Orford, ‘On International Legal Method’ (2013) 1(1) London
Review of International Law 166, 172 and 175.

3 ‘As the foundation of a historical methodology, therefore, sources doctrine is profoundly distorting - yet in a
way that is far from random or “indeterminate’ in Rose Parfitt, “The Spectre of Sources’ (2014) 25(1) European
Journal of International Law 297, 304; moreover, as Martti Koskenniemi argues, ‘what we study as history of
international law depends on what we think “international law” is in the first place; it is only once there is no longer
any single hegemonic answer to the latter question, that the histories of international law, too, can be expected to
depart from their well-worn paths...” in Martti Koskenniemi, ‘A History of International Law Histories’ in Bardo
Fassbender and Anne Peters (eds), The Oxford Handbook of the History of International Iaw (Oxford University Press,
2012) 943, 970.

36 Parfitt, ‘Fascism, Imperialism and International Law: An Arch Met a Motorway and the Rest Is History...” (n 24)
514.

37 “The Tripoli Campaign: Aeronautics and Wireless’, The Times (6 January 1912) 3.
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used in war, and particularly for bombing, would prove critical to a debate that had been raging
in international legal circles for the preceding decade. By then, the Wright brothers had already
proved to the world that controlled heavier-than-air flight was possible; Alberto Santos-
Dumont had delighted Parisians by circling the Eiffel Tower in his dirigible and by earning the
first aviation prizes of the Aéro-Club de France; Louis Blériot had crossed the English Channel
and aroused the anxiety that Britain was no longer an island; and Jorge Chavez had flown over
the alps for the first time, although he had crashed and died a few days later as a result.” In
those years, every month seemed to bring news of the latest achievement in human flight. With
each new triumph, however, a set of legal questions became more pressing: who owned the

skies? Were aviators free to fly over someone else’s property?”

Blériot atterril sur la falaise de Douvres
Louis Blériot Crosses the English Channel. in 1909

Source: Wikimedia Commons

In most Western countries, throughout the nineteenth century it was understood that property
over land included property of all that was beneath and above it.*” This principle originated
from the well-known Roman maxim cujus est solum ejus est usque ad coelum et ad inferos: whoever

owns the soil, it is theirs up to heaven and down to hell. While the use of balloons and the

38 Robert Wohl, The Spectacle of Flight: Aviation and the Western Imagination, 1920-1950 (Yale University Press, 2005)
Chapter 2: French Wings over Dover.

3 For an in-depth overview of these questions, focusing on the United States, see Stuart Banner, Who Owns the
Sky? The Struggle to Control Airspace from the Wright Brothers On (Harvard University Press, 2008).

40 The paradigmatic and extremely influential French Code Civil states in article 552: ‘Ownership of the ground
entails ownership of what is above and below it’.
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spread of telegraph and telephone wires had led to (mainly unsuccessful) objections to this
principle in domestic legal systems, the invention of airplanes brought a much stronger
challenge. Moreover, once the Italians showed the world that airplanes could be used for spying,
photographing, surveying, and ultimately for bombing, a prior and more fundamental question
demanded an answer: did states have sovereignty over the air? Particularly in Europe, where
borders were close to each other and flying across them was already a reality, the question
acquired some urgency. Until 1914, France identified itself and was identified by others as the
‘winged nation’ par excellence and so it was no coincidence that the French were the pioneers
in that debate.”’ Paul Fauchille, one of the founders of the Revune Générale de Droit International
Public, had fired the first salvo in 1901 by framing the problem: ‘States have a terrestrial and a
maritime territory. Do they also have an aerial territory? Can the column of air above their land
be totally or partially appropriated? If they don’t have property or sovereignty, do they at least

have certain rights?”.*

The questions posed by Fauchille may sound odd today given how ingrained in our thoughts is
the idea that state sovereignty encompasses the air above each state’s territory. In the first decade
of the past century, however, they were anything but strange. Aerial sovereignty was debated
and for most international lawyers accepted as permeable and divisible. For most of that period,
airspace was in fact considered as spatially distinct from the territory below and of a different
legal nature. Sovereignty was not only divided horizontally between states, empires, colonies
and protectorates, but also vertically.” From the point of view of those debates, Italy’s
deployment of airplanes in Libya in 1911 foreshadowed two interrelated conclusions which
would be consolidated by 1919. The first was that with the concrete experience of aerial
bombing, the argument for freedom of the air — often based on the analogy of freedom of the
seas — would drastically lose its strength. The second, evoking Italy’s ambitions in North Africa,
was that the legal creation of aerial territory would become a distinct technique through which
empires would claim spatial sovereignty beyond their borders.* In hindsight, then, perhaps just

as remarkable as Gavotti’s inaugural bombing was Captain Carlo Piazza’s first flight over enemy

41 By 1910 the French had already launched a specialised journal called Revue Juridique Internationale de la 1ocomotion
Aérienne (published from 1910 to 1928). See also Wohl (n 38) 2.

42 Paul Fauchille, ‘Le Domaine Aérien et le régime juridique des aérostats’ (1901) 8 Revue Générale de Droit International
Public 414, 414.

4 Campbell Munro, ‘The Entangled Sovereignties of Air Police: Mapping the Boundary of the International and
the Imperial’ (2015) 15(2) Global Jurist 117, 121.

4 As Carl Schmitt would later claim, ‘every true empire around the world has claimed such a sphere of spatial
sovereignty beyond its borders’ in Catl Schmitt, The Nomos of the Earth in the International Law of the Jus Publicum
Eurgpaenm, tr GL Ulmen (Telos Press, 2006) 281.
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territory on the 23 of October 1911. The Italians could boast that Libyan skies were
undisputedly under their control despite the fact that on land they only held positions close to
the coast. Vertical space thus became a place where empire and international law have since

been intertwined.*

2.4 From freedom of the seas to freedom of the air

Before states discussed and settled these issues through diplomacy and in conferences,
international lawyers affiliated to the Institut de Droit International had already been debating them
for years. These mostly European, Protestant, liberal reformists were not simply trying to
discover what international law had to say about sovereignty over the air, they were rather
arguing about what it should say as the embodiment of the juridical conscience/consciousness
of the civilised world’.* As international lawyers typically do, they reached back to earlier
debates over governmental power and summoned arguments from the past which could be
used by analogy in favour of freedom of the air or sovereignty over the air.*” Centuries eatlier a

similar dispute between ‘freedom’ and ‘sovereignty’ took place in respect of the ocean.

In the late fifteenth century the seas were a vast resource freshly opened up for appropriation,
not unlike airspace in the early twentieth century. As Carl Schmitt argued in The Nomos of the
Earth, when European navigators ‘discovered’ the new world, an entirely new problem emerged
in the form of the ‘spatial ordering of the earth in terms of international law’.** The first global
lines of division appeared in the form of four papal bulls (1493) and the Treaty of Tordesillas
between Spain and Portugal (1494) dividing the oceans and the lands of the new world between
them.”” From that point until the invention of the airplane, Schmitt claimed that world history

had been ‘the history of the wars waged by maritime powers against land or continental powers’

4 This argument is taken from Munro, who places this entanglement in the context of drone warfare, see Munro
(n 43).

46 Martti Koskenniemi, The Gentle Civilizer of Nations: The Rise and Fall of International Law, 1870-1960 (Cambridge
University Press, 2002) 47-54. As Martti Koskenniemi sharply puts it, ‘what after all was this conscience but a set of
unanalyzed prejudices about good manners?’.

47<...the task of international lawyers is to think about how concepts move across time and space. The past, in other
words, may be a source of present obligations’ in: Anne Orford, “The Past as Law or History? The Relevance of
Imperialism for Modern International Law’ in Droit International et Nonvelles Approches Sur Le Tiers-Monde: Entre
Répétition et Renonvean (Société de législation comparée, 2013).

4 Schmitt (n 44) 86.

4 Henry Jones, ‘Lines in the Ocean: Thinking with the Sea about Territory and International Law’ (2016) 4(2)
London Review of International Iaw 307, 312.
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— the world was divided between land and sea.” The spatial ordering of the earth through
international law had led to a crucial development, namely the idea of jurisdiction separate to
ownership as ‘a divisible form of sovereignty...developed specifically in the context of the sea
and then deployed to devastating effect on land by colonial empires’”’ The separation of
ownership and jurisdiction would again be invoked when debates over airspace emerged in the
first decade of the twentieth century. If Schmitt later claimed that the conquest of the third
element (air) had triggered a new spatial revolution which was ‘especially direct, forceful and

obvious’, it is nonetheless clear that this revolution was informed by and operated through

arguments drawn directly from the debates over the appropriation of the oceans.”

The paradigmatic debate summoned from the past was the dispute between Dutch lawyer Hugo
Grotius, who had argued in Mare Liberum that the ocean could not be subject to exclusive rights
by any state, and English lawyer John Selden, who responded to Grotius in Mare Clansum that
states could have ownership over the sea just like they did over land.” Grotius’ argument for
freedom of the seas came in the form of a chapter from his De Jure Praedae, written to assist the
Dutch East India Company in justifying their activities against Portuguese claims of ownership
and control of sea routes. He argued that the sea, unlike land, was vast and fluid and therefore
incapable of being occupied by individuals. Because it could not and had never been occupied,
it was not susceptible of becoming private property. Moreover, because sovereignty arises out
of the occupation of nations in the same way as private property emerged from the occupation
of individuals, no nation could establish ownership over the sea itself.’* It was in that context
that Grotius developed the distinction between jurisdiction and sovereignty, arguing that the
exercise of jurisdiction could extend to areas which could not be owned. Grotius’ arguments in
Mare Liberum were the object of a number of responses, from the Scottish William Welwood to
the Portuguese Serafim de Freitas, but it was the later and more sophisticated response from
John Selden that would be more often remembered.” Selden was writing an official statement

for the English government at a time when the presence of Dutch fishermen in allegedly English

50 Schmitt (n 2) 5.

51 Jones (n 49) 332.

52 Schmiitt (n 2) 57; Schmitt claimed that ‘a new, third dimension - airspace - has become the force-field of human
power and activity. Today, many believe that the whole world, our planet, is now only a landing field or an airport,
a storehouse of raw materials, and a mother ship for travel in outer space’ in Schmitt (n 44) 354.

53 Banner (n 39) 46.

5 Hugo Grotius, The Freedom of the Seas, ed James Brown Scott, tr Ralph van Deman Magoffin (Oxford University
Press, 19106) 37.

55 Richard Tuck, The Rights of War and Peace: Political Thought and the International Order from Grotius to Kant (Oxford
University Press, 1999) 114-115; Monica Brito Vieira, ‘Mare Liberum vs. Mare Clausum: Grotius, Freitas, and
Selden’s Debate on Dominion over the Seas’ (2003) 64(3) Journal of the History of Ideas 361, 365-3606.
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waters had become an issue of concern. His main argument in Mare Clausum was that the whole
world had always been communally owned by everyone and that ‘there was thus never a time
when every bit of the earth’s surface was not owned by someone’” Given that original
ownership was a positive community, any derogation from communal ownership had to be

made by formal agreement between the owners. In this sense, Selden argued that the sea could

be owned just as the land.”

Despite the complexities of their arguments and the large literature dedicated to the Grotius-
Selden debate, it was an inevitably simplified and stylised version of that controversy that was
familiar to lawyers of the early twentieth century. For them, Grotius was invoked as a proponent
of absolute freedom of navigation while Selden was summoned in defence of exclusive national
control.” Unsurprisingly, then, when the matter of whether the air was capable of appropriation
by states emerged, it was initially played out between defenders of freedom of the air and
advocates of sovereignty over the air. There was no doubt that Grotius was seen as having won
the earlier argument. International law extended sovereignty only to a small strip of the sea in
the immediate vicinity to the coast and in the remaining part freedom had been established as
the rule. Fauchille, who had started the debate with respect to the air, followed in Grotius’ steps
and reasoned that ‘it is appropriation, and not the possibility of appropriation, that constitutes
property’.”” In that sense, land could be occupied and appropriated, the air could not. So in the
first few years of the twentieth century the dominant view was that the regulation of airspace

should mirror that of the ocean and that both should be generally free for navigation.

The debates that took place in the Iustitut de Droit International would confirm this view. At the
Institute’s 1900 session in Neuchatel, Fauchille and Belgian international lawyer Ernst Nys were
both appointed to report on the subject of the juridical position of aerostats in international
law.”’ Two years later, at the ensuing session in Brussels, Fauchille presented a long report on
the subject which included a draft project regulating a range of issues concerning the use of
balloons in times of peace and in war.”' He was writing at 2 moment just before the invention
of airplanes, when balloons were the only means of navigating on air. Following the argument

he had started a year before in the Revwe Générale, Fauchille claimed that the air is naturally

56 Tuck (n 55) 117.

57 Ibid.

58 Banner (n 39) 47.

59 Fauchille (n 42) 416.

60 Aerostats are lighter than air aircraft which use buoyant gases; they include unpowered balloons and dirigible
airships.

oV Annuaire de I'lnstitut de Droit International, vol 19 Session de Bruxelles (Pedone, 1902) 19-86.
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incapable of being appropriated, since it cannot be continually or permanently occupied. Flying
through the air was not the same as occupying the air. For Fauchille land could be enclosed and
occupied, possessed in its entirety, the air could not.”” Hence, states could not have either
property or sovereignty over the air.” He then proceeded to claim that it would be undesirable
if balloons were completely outlawed, but that it would be equally unacceptable if they had
absolute freedom in the air, given the danger that would pose to states’ security. The only
possible solution was to ‘mark in space, both vertically and hotizontally, a certain number of zones
in which aerostats would be subject to different treatment, in which they would be permitted to
circulate or where they would be excluded’.* Suggesting how fast opinion was changing in this
matter, in 1901 Fauchille had proposed a zone of 300 metres in height below which aerial
navigation could be prohibited.” The measure was based on the Eiffel Tower, then the tallest
building in the world. One year later in his report to the Institute he had already changed that
height to 1,500 metres and declared in article 8 of his project that aerial navigation was
prohibited below that altitude save for a few exceptions.® For his part, Ernst Nys gave his full
support for Fauchille’s project, but he presciently questioned whether there was some
exaggeration in setting the illicit zone for flying at 1,500 metres. For Nys, setting such a standard

could limit freedom of the air to a miniscule proportion.’’

No provision of Fauchille’s project provoked more controversy than article 7. It unambiguously
stated: ‘the air is free. States only have over it, in times of peace and in times of war, the rights
necessary to their preservation’. In the project, the rights of preservation referred to repressing
espionage, enforcing customs rules and sanitary regulations, and to ‘the necessities of defence’.”®
Whether one agreed with Fauchille or not, his draft project became the centrepiece of the debate
that followed. A major sticking point was that no one seemed to agree on what precisely a state’s
right of preservation would entail. The confrontation of freedom of the air and sovereignty over
the air thus became more nuanced. Advocates of freedom of the air divided themselves between
those who were for freedom without any restrictions and those who accepted that the

underlying state would have some limited authority up to a certain height, in an analogy with

the territorial sea. Among the former were the American Henry Wheaton, the Swiss Johann

02 Banner (n 39) 49.

03 Fauchille (n 42) 426; Annuaire de I'Institut de Droit International (n 61) 32.
4 Annuaire de ['Institut de Droit International (n 61) 19 (emphasis added).

5 Fauchille (n 42) 416.

6 _Annuaire de ['Institut de Droit International (n 61) 34.

67 Ibid 87 and 108.

68 Thid 32.
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Bluntschli, French Paul Pradier-Fodéré, and the Belgian Ernst Nys.”” They all generally agreed
that the air is by its nature incapable of belonging to any state. The latter group included those
partisans of freedom of the air who defended the institution of a territorial atmosphere.
Fauchille, as we have already noted, had proposed a layer of up to 1,500 metres where aerial
navigation would be prohibited in principle. His proposal of dividing the atmosphere in a
territorial lower layer and a free upper one was supported by fellow Frenchmen Louis Rolland,
Gaston Bonnefoy, and Alexandre Mérignhac, as well as by the German émigré in Britain Lassa
Oppenheim.” For Rolland, it was simply a matter of extending the international legal maritime
regime to the aerial domain. He thus projected different layers of the atmosphere: the first going
up to 330 metres was considered part of a state’s territory, since buildings and structures could
generally be built up to that height; the second, above the first, should be free for aerial
navigation and states could only exercise the rights necessary to safeguard their security and
independence; the third layer was that beyond the point where any human activity could take

place, and therefore it posed no interest for international regulation.”

Proponents of freedom of the air did not limit themselves to making analogies to the sea or to
analysing the legal nature of air.”” They also contended that there were good treasons why
international law should refrain from regulating airspace. Even if it were possible for the air to
be appropriated, argued Fauchille, states should not be able to own it: ‘to allow a state to
appropriate the air, if it were possible, would be to give it, even on land, supremacy over the
others...it would be putting all peoples under the dependence of a single state’.”” A common
underlying theme in that line of argumentation was that allowing states to shut down their
airspace would hinder the development of commerce and travel - ‘it would render all navigators
victims of formalism, intransigence, and government stupidity’ claimed the French lawyer
Edouard d’Hooghe.™ In those first years of the century, the conquest of the air came to be seen

as more than just a technological leap. One could even say that invention of the airplane was

0 Henry Wheaton, Elements of International Law (Stevens & Sons, by J. Beresford Atlay, 1904) 292; Johann Caspar
Bluntschli, Das moderne vilkerrecht der civilisirten staaten als rechtsbuch (N6rdlingen, 1868) 25; P Pradier-Fodéré, Trauté de
Droit International Public, vol 11 (Pedone, 1885) 431; Annuaire de I'Institut de Droit International (n 61) 108.

70 Louis Rolland, ‘La Telegraphie sans Fil et Le Droit Des Gens’ (1906) 13 Revue Générale de Droit International Public
58, 65; Gaston Bonnefoy, Le Code de l'air, 'aéronantique et l'aviation En Droit Francais et En Droit International (M.
Riviere, 1909); Alexandre Mérignhac, Les Lois et Contumes de La Guerre Sur Terre (A. Chevalier-Maresco & Cie, 1903)
196; Lassa Oppenheim, International Law: A Treatise, vol 1 Peace (Longmans, Green and Co., 1905) 223.

" Rolland (n 70) 64-68.

72 Banner (n 39) 51-52.

73 Fauchille (n 42) 416-417.

74 Edouard d’Hooghe, Droit Aérien (Librarie Administrative Paul Dupont, 1912) 8; quoted in Banner (n 39) 52.
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initially perceived as an aesthetic event.” The airplane was more than a machine: flying would
revolutionise culture and society, change ideas about space and time and it would finally free
humanity from its terrestrial boundedness, paving the way for a new Nietzschean age.” For a
number of Western authors, artists and, of course, lawyers, the flying machine was the next
logical step for a civilisation that had subjugated nature and extended its dominion throughout

the globe by imperialist expansion and annexation:

The conquest of the air followed naturally from the conquest of colonial peoples, the
exploration of the earth, and the penetration of the seas by submarines. The urge to dominate,
to master, to conquer, was the motivation that drove men to fly. Speed was the divinity of the
new century, to be worshipped at any cost. The cult of movement required victims. In its service,
no sacrifice was too great. Aviators were the new aristocracy. Power and primacy would come

to those peoples who dominated the air.”’

The famous architect and urban planner Le Corbusier would recall the European spring of
1909, when a series of dramatic flights captivated the attention of sceptical Parisians, as a period
when ‘everything was prodigiously accelerated’. He remembered one sunny afternoon when his
colleague Auguste Perret burst into their atelier shouting: ‘Blériot has crossed the Channel! Wars
are finished: no more wars are possible! There are no longer any frontiers!’.”® He was not alone
in thinking that airplanes would promote international peace by bringing peoples from different
lands closer together, or perhaps by policing troublesome peoples from the air.” In this sense,
the view of international law as imposing regulation on what was previously free and open to
exploration came to be seen by some as a potential barrier for these developments. If there was
any role for international law, it would be mainly to refrain from interfering in the development
of airplanes and of aerial navigation. For international lawyers who accepted this view, the whole
debate on sovereignty over the air appeared misguided. By 1911, however, if there was no
consensus on the issue there was at least still a convincing majority at the Institute in favour of
the principle of freedom of the air. In 1906 the Institute had approved Fauchille’s project on

the regulation of wireless telegraphy, which stated that the air was free; five years later a
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resolution on the juridical regime of aerostats was adopted which included the principle that

‘international aerial circulation is free’.®

2.5 The invention of aerial territory

For their part, proponents of sovereignty over the air were divided between those who argued
for absolute sovereignty and those who, starting from sovereignty, admitted some restrictions
either in height or in the form of servitudes of free passage. The renowned English international
lawyer John Westlake argued that states had sovereignty over the air to an unlimited height, but
that nevertheless it would be qualified by a right of innocent passage for aerial navigation.
Supporting Westlake against Fauchille, the Italian Alexandre Corsi claimed that freedom of the
air could not be thought of on exactly the same terms as freedom of the seas. For him, any
freedom of aerial navigation would only be admissible if it did not pose any inconvenience to
the underlying state, which should not only be able to guarantee its security but also to realise
any economic advantage from controlling the airspace above its tertitory.”’ A position that was
in effect closer to those who started from the principle of freedom of the air was that of the
German international lawyer Franz von Holtzendorff. For him, states had sovereignty over the
air, but only up to a certain altitude, which he put at 1,000 metres from the highest point of the
land.* Similatly, French lawyer Francois Pietri argued that states’ sovereignty over the air
extended as far as it could be exercised. In other words, aerial territory would go up to where
the force of arms (the reach of guns) could be felt.* At this point, arguments for freedom of
the air combined with a right of self-preservation became hard to distinguish from arguments
for sovereignty over the air limited to a certain height. As the Dutch international lawyer
Johanna Lycklama observed, there was little difference between the majority of authors from
the two camps. In fact, she reasoned, expressions such as ‘the air is free’ gave the false

impression that absolute freedom is being asked when what was really sought was passage.**

By 1910 the tide seemed to be changing. Lycklama had written a whole monograph on the

subject of air sovereignty where she criticised Fauchille’s project, which had been the focus of
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so much attention, for being obsolete from its inception. She sharply noted that his project was
not a sound basis for discussion since it had been made at a time when aerial navigation was
uncertain and infrequent, and hence needed no rules.*” Once airplanes had become a reality and
air travel was rapidly advancing, the question had changed from whether to how much authority
must states have in the air? Crucially, Lycklama argued that it was time to move on from the
repetition of the mare liberum vs mare clausum debate. For her, the relation between airspace and
the underlying territory was of a completely different nature than the relation between sea and
land: ‘above the land’ means something different than ‘at the side of the land’.* If the territorial
sea was not strictly necessary for the existence of the state, airspace certainly was. There was no
question even of a right of free passage for airplanes by analogy to the right of passage through
territorial waters. Neither was dividing the atmosphere in layers a satisfactory solution,
‘everything in the air being a possible danger to the underlying land”.*” Gavotti and his bombs

would soon prove her right.

As aerial bombing came of age only a few years after the invention of the airplane, international
lawyers’ views on aerial territory rapidly shifted. In 1912 the French lawyer Jean Bellenger
attributed the early dominance of the doctrine of freedom of the air to a moment when spirits
turned more and more towards a dream of universal peace...hence no more wars; no more
espionage to be feared...all that was left was to regulate this circulation in such way as not to
affect legitimate private interests’.* He was writing at the precise moment when European
newspapers were reporting on the exploits of Italian aviators in Tripoli. In such context,
Bellenger claimed that freedom of the air could no longer exist for ‘states have seen in the new
means of transportation a weapon destined to guarantee their suptremacy in future wars””’
Fauchille himself had by then renounced his 1902 project and presented a new one at the
Institute’s 1910 session in Paris. Although he had not personally changed his mind on the
question of freedom of the air, he argued that it was necessary to take a more practical approach
to the subject and consequently to put aside the theoretical problem of whether the air could
be the object of sovereignty. In the new version, Fauchille contented himself in claiming solely
the freedom of ‘aerial circulation’, restricted by ‘the rights of underlying states necessary to their

preservation, that is to their security and that of the persons and goods of their inhabitants’.”
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At that point, states had begun entering into agreements regulating the new technology of
wireless telegraphy — agreements that assumed that states had authority over the air above their
territory.”’ They soon moved toward the question of regulating aerial navigation. At the
International Conference on Aerial Navigation in Paris in 1910, France submitted Fauchille’s
updated project to representatives of almost every European state. After many sessions,
however, the delegates failed to reach any agreement. Although most states’ representatives
seemed to favour the principle of free circulation, Germany proposed a rule whereby states
could decide whether to allow or not allow aircraft to fly over their territories as long as they
did not discriminate between foreign and domestic aviators.”” Yet the conference’s failure was
mostly blamed on Britain, who ‘sent the sword of sovereignty clanging into the scales’.” British
representatives wished to retain the right to close their airspace to airships of any nationality
without having to justify such action.” By the end of the conference the doctrine of freedom
of the air had become known as the French theory and the opposing doctrine of sovereignty
over the air as the English and German theory.” Despite these differences, if states could not
agree on how much authority over the airspace they should have, they all seemed to concur that

at least some control was needed.”

Unable to reach an international agreement, European states started issuing domestic
regulations to assert control over their airspace. Only twenty days after the first bombs were
thrown out of an airplane on the Libyan desert, a French Presidential Decree prohibited the
circulation in France of foreign military aircraft.”” Two subsequent regulations in 1913 gave the
government wider powers to prohibit the circulation of any airplane or airship over the whole
national territory.” In that same year, Britain prohibited foreign aircraft from flying over its
tetritory or territorial waters without invitation or permission.” For aviation enthusiasts who
defended freedom of circulation the closing of the air frontiers generated much concern. The

French Ligue Nationale Aérienne unsurprisingly blamed the English: ‘England has begun it, Russia,
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Italy, Austria have followed, then France has been obliged to conform...if this continues, soon
all the frontiers will be closed to aerial navigation™'" As states started to ban foreign aircraft
from flying over their territory or parts thereof, France and Germany reached a bilateral
agreement which allowed private planes from each country to fly over the other subject to a
number of restrictions."”" The American lawyer Arthur Kuhn saw this as a positive development
and argued that ‘the endeavour to work out a limitation of sovereignty impedes, rather than
promotes, the cause of free navigation’.'”” Whichever way lawyers and aviators saw it, there was
no question that the action of states indicated that they were assuming complete sovereignty

over the airspace.

By 1914, as the guns of August approached and Europe braced for war,'” there was little
remaining support for the idea that the air should be free. As the British lawyer James Spaight
put it, ‘the moment war came the air frontiers closed with a Janus-like clang’.'” Armies had been
using military airplanes in their annual manoeuvres for four years and the Italians had introduced
them to combat at Tripoli. Moreover, long before the Western Front witnessed aerial warfare
airplanes had figured prominently in the Balkan wars, during which several mercenary pilots
offered their services to the warring parties.'” France and Spain had tested their new military
aircraft in Morocco by bombing insurgents. In the Americas, Pancho Villa had hired pilots to
fly for his celebrated Divisiéon del Norte during the Mexican Revolution, and aviators had
engaged in combat for both sides of the conflict. Aerial warfare was swiftly spreading around
the globe."” In just over a decade, the questions posed by Fauchille in the first year of the
century appeared to have been settled: states did have an aerial territory over their land, and they
exercised authority over it. The impending war only reiterated this outcome. Fearing conflict
could start at any moment, France prohibited aerial navigation over Algeria, Tunisia and its
colonies. Holland, Switzerland and Italy forbade the entry of foreign airplanes over their

countries. There was no more question of using the ocean analogy in respect of the atmosphere.
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The air was being treated like the land, as a space closed to foreigners and belligerents. States

had sovereignty over the air, they had an aerial territory.

2.6 Empire, policing and airspace

When the war was over and the Paris Peace Conference convened in January 1919, a
commission was created to deal with the issue of international aerial navigation. The resulting
Convention Relating to the Regulation of International Aerial Navigation was signed by twenty-
seven states. It stated in article 1 that ‘every Power has complete and exclusive sovereignty over
the air space above its territory’. Article 2 recognised a right of innocent passage in times of
peace, subject to certain conditions."” The Convention broadly sanctioned the principle
proposed at the 1906 session of the Institute by Westlake, who at that time could only muster
three votes in his support.'” The same Convention created a new organisation called the
International Commission for Air Navigation which was placed under the direction of the
League of Nations. It would be in charge of overseeing the application of the Convention,
mostly acting as a central point for information between states about regulations and acts taken

1.1 As the decade came to a close, the American Arthur

in relation to international air trave
Kuhn was pleased that ‘this guaestio famosissima’ of sovereignty over the air was finally solved ‘in
a manner which will probably be satisfactory to all’. In his view, English and American lawyers
and the practical developments of the war had defeated the French theory of freedom of the
air.""” Sovereignty stretched upward to the sky and states could prohibit foreign aircraft from

flying above their land, although they agreed to commonly waive this right so that international

flights could happen. But that was not the end of the story.
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[REDACTED IMAGE]

Signature of the Convention Relating to the Regulation of Aerial Navigation in
the Salon de I’Horloge at the Quai d’Orsay (1919)

Source: International Civil Aviation Organization (ICAO)'"

If we return to Libya, the Italo-Turkish war had ended with a peace treaty in which the
Ottomans agreed to recall their officers and troops from Tripoli and Cyrenaica and the Italians
from the occupied Dodecanese islands in the Aegean Sea. There was no formal recognition of
any change in territorial sovereignty in the treaty.''> Furthermore, Italy never left the islands as
it had pledged and the ensuing Fascist regime formally annexed them in 1923. For
approximately a decade Italy would control only coastal areas in Libya while fighting a
protracted war against anti-colonial rebels. The ‘pacification of Libya’ provided a splendid
training ground where Gavotti’s initial experiments with using airplanes for surveying and
bombing would be further refined and extended. The brutal campaign involved the deportation
of whole communities to concentration camps, the deliberate bombing of civilians, the throwing
of prisoners alive from airplanes and the bombing of villages and of cattle with mustard gas.'”
During one operation, ‘an Italian squadron dropped hundreds of tons of mustard gas on an
encampment destroying tents, animals, and food, thereby rendering the entire site
uninhabitable’.''* In the protracted conflict during which Italy colonised and subdued the

rebellious Arab population, estimates indicate that three-quarters of the nomadic population of
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Libya was killed.'” In this material context we can grasp that the issue of sovereignty over the
air was not simply an intra-European debate over the legal nature of the atmosphere. It was
concurrently about the production of aerial imperial formations, of ‘the vertical as a locus for

the entanglement of international and imperial law’.'"®

At the Paris Peace Conference, and for the decades that followed, imperial powers established
sovereignty over their airspace while claiming aerial jurisdiction beyond their borders. From the
outset, the legal notion of territory was split between land, sea, and now the air. Aerial territory
was different from and more far-reaching than telluric territory. It was codified as a
fundamentally imperial space. After affirming that each state had ‘complete and exclusive
sovereignty’ over the airspace above its territory, article 1 of the 1919 Convention specified in
its second paragraph that ‘[f]or the purpose of the present Convention the territory of a State
shall be understood as including the national territory; both that of the mother country and of the
colonies, and the territorial waters adjacent thereto’.!”” Libyan airspace had thus become Italian
territory. In this sense, the question of who owned the skies was not just about whether states
would have sovereignty over the air or not. In the organisation of airspace through law some
spaces were opened up for the exercise of aerial violence even when no war was officially
recognised. Legally and spatially constructing aerial territory, international law played an
important role in consolidating airspace as an essential locus of international interventions —

military then, humanitarian now.

The Italo-Turkish war had ended, but for the decades that followed Italy continued bombing
Libyan communities in order to impose order, securing Italian property and capital. The
appropriation of Libyan airspace, consolidated in the Paris Convention, signalled the emerging
link between the use of air power, the legal creation of aerial territory, and the logic of police
applied at the international level. If domestically cities were the emblematic space of policing,
internationally the air became such space.'"® The new technology of air power from its inception
proved to be an ideal fit for the logic of international police. In the 1910s and 1920s this

occurred most notably in the form of the ‘pacification of Libya’ and of other peripheral
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spaces.'” More recently, however, the same logic can be observed in the establishment of the
no-fly zone and the subsequent aerial interventions in Libya.'” It is worth recalling at this stage
that despite the ostensibly defensive or humanitarian character of the no-fly zone, as the US
Secretary of Defence during the intervention in Libya clarified, ‘let’s call a spade a spade; a no-
fly zone begins with an attack on Libya to destroy the air defences’.'” In other words,
establishing a no-fly zone starts with a bombing campaign. It is designed not only to control
airspace but also to constrain action on the ground. Accordingly, the no-fly zone may be
understood as a contemporary manifestation of the technique, developed in the first decades of
the twentieth century, of legally partitioning the atmosphere and of claiming aerial jurisdiction

beyond the borders of a state.

Approaching international legality from the perspective of the act of aerial bombing, what
emerges is that despite the almost one hundred years that stand between the first aerial bombing
and NATO’s ‘Operation Unified Protector’, international law continues its practices of
territorialisation and deterritorialisation of the air. As a result, it (re)produces spaces of divisible
sovereignty subject to aerial violence structured in the same patterns as the colonial and imperial
systems of the early twentieth century.'” Libya is in this sense haunted by this past of splintered
sovereignty in which its skies have been open to foreign interventions over the past century.
Gavotti’s maiden bombing raid and the discourses and practices that accompanied it cling to
the particular places where they occurred, still resonating in them in the present.'” Through the
legal construction of aerial territory and the fractured forms of aerial sovereignty imposed on it
as a space located on imperial frontiers, Libya was fabricated as a ‘target zone’ for aerial
violence." Notwithstanding the contingencies of each situation, it is no coincidence that

present aerial interventions in and around Tripoli ‘are pushed and pulled around by many of the
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same forces which pushed and pulled those who came before us”.'”

2.7 A new kind of target

Besides the matter of who owned the air or who had sovereignty or jurisdiction over airspace,
Gavotti’s inaugural act of throwing bombs from an airplane elicited debate over a closely related
set of questions concerning the laws of war. Given that there were different conventions
regulating war on land and war on sea, which set of rules applied to aerial bombing — if any?
And what, or who, could be legally bombed from the air? When the Italians conducted the first
aerial raids in 1911, could they invoke international law in defence of their actions? In order to
answer these questions we need to go at least as far back as 1899, when twenty-six mostly
European states convened in The Hague on the invitation of Tsar Nicholas II to debate arms
control, the rules and customs of war, and the pacific settlement of international disputes. It
was the first time that the idea of aerial bombardment was discussed as a topic of relevance for
international law. But before we go back to those early developments in the history of
international law related to aerial bombing, let us recapitulate what happened on that fateful day
when Gavotti threw four hand grenades over Ain Zara and Tajoura. Arguably, what he did was
more than try out a new method of launching bombs. In the Libyan skies, Gavotti began a

revolution in warfare.'*

Having noticed a gathering of Arab fighters at the Ain Zara oasis on an earlier reconnaissance
flight, Gavotti decided he would drop his bombs over them. As he approached, he aimed for
the larger of two groups gathered beside a building but instead hit the smaller one. Besides the
fact that Gavotti was in an airplane, it seems as if this was an ordinary attack on enemy forces.
It can be argued that there is not much difference between his attempt and other acts of warfare
such as artillery fire or naval bombardment. Yet a closer look swiftly dissipates this resemblance.
Firstly, and as already noted, the Italians could fly over Tripoli and the surrounding areas without
being disrupted. The Ottoman army in Libya had no aircraft at its disposal. Since Tripoli had
been taken, the Ottomans had purposefully adopted guerrilla tactics against the more numerous

Italian forces. In this sense, the first aerial bombing was noticeably an act of asymmetrical war
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situated in the context of colonial and guerrilla warfare.'”’

Secondly, and crucially, the fighters targeted by Gavotti were not engaged in battle, let alone
expecting an attack. Ain Zara was more than just a meeting point for Arab fighters and Ottoman
forces. It was a community, a social and economic system of its own. By dropping his bombs,
‘Gavotti did not just hit a target, he actually constituted a new type of target. A hybrid target,
which indifferently mingled civilian and military objectives and, among the latter, regular and
irregular forces’.'" This was the most distinctive and ground-breaking aspect of Gavotti’s raid:
flying had made it possible to strike at an entire socioeconomic system and not only at the
enemy’s armed forces.'” This practical experience proved decisive in the thought of perhaps
the most influential theorist of air power of the last century. In 1912, a report about the
significance of the Libyan war for the future employment of aircraft was ordered by the Italian
General Staff. The task fell upon Major Giulio Douhet, an early enthusiast of aircraft and aerial
bombing. The Tripoli campaign offered him the opportunity to connect his theories to practice,
and he made the most of it. At a time when most commentators concluded that the primary
role of aircraft in war was reconnaissance, Douhet’s report insisted that ‘others’ took the view
that high altitude bombing would be their most effective use."”” The experience in Libya and
the ensuing report paved the way for Douhet to later write Command of the Air, where he
developed the arguments for the use of aircraft as an essentially offensive weapon in their most