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Part 3-1, adverse action and equality
Anna Chapman*

This article examines the extent to which the ‘adverse action’ provisions in Part 3-1 of the Fair Work Act 2009 (Cth) provide effective protection in relation to two central, but as yet unexplored, issues of equality: reasonable accommodation in relation to attributes including disability and family or carer’s responsibilities, and sexual harassment. It concludes that Part 3-1 is deficient in relation to both these matters, and requires legislative amendment.

The ‘adverse action’ provisions in Part 3-1 of the Fair Work Act 2009 (Cth) (FW Act) provide a mechanism that enables workers to seek redress in relation to unfair conduct. The main objects clause in the Act refers to ‘the prevention of discrimination’ and ‘protecting against unfair treatment and discrimination’,[footnoteRef:1] and the Act states that an object of Part 3-1, is to ‘provide protection from workplace discrimination’, and ‘to provide effective relief for persons who have been discriminated against, victimised or otherwise adversely affected as a result of contraventions of this Part’.[footnoteRef:2] All this legislative language speaks of preventing and remedying discrimination; it does not name the concept of equality (or inequality) at all, and specifically that the achievement of equality is an objective of Part 3-1.[footnoteRef:3]  [1: *Professor, Melbourne Law School, University of Melbourne. I am very grateful to Beth Gaze for our discussions in relation to this article and our work together on an earlier ARC funded project, from which this article emerged (Discovery Project DP 110101076, 2011-2016). That project examined the intersections of Part 3-1 with equality and discrimination law. I also thank Jahangir (Jay) Mahmood for excellent research assistance on this article.
 Fair Work Act 2009 (Cth) (FW Act) s 3(e).]  [2:  Ibid, s 336(1)(c), (d). See also s 578(c).]  [3:  Indeed, the word equality does not appear at all in the FW Act. ] 

The concept of equality is an overarching principle in the fundamental rights and freedoms of decent work articulated by the International Labour Organization (ILO).[footnoteRef:4] It has been described as a fundamental value underpinning liberal democratic societies including Australia, albeit that it is of unsettled meaning.[footnoteRef:5] The idea of equality takes on a range of meanings in different contexts, and understandings of equality have developed over the years. Formal equality is often seen as presenting a goal of same, or consistent, treatment. In the work context this is the ideal that an employer ought to treat all workers the same, regardless of their sex, race, disability, pregnancy, or care responsibilities, for example. Clearly this approach has limited transformative potential because people are not similarly placed in relation to the organisation of workplaces and work relations. The structures and cultures of organisations are not neutral; they are built on and continue a legacy of normative understandings of the worker and standard work arrangement.[footnoteRef:6] Taking account of differences in relation to those norms is needed in order to ensure that equality in a real or substantive sense is realisable.  The ILO speaks of this as ‘de facto’ equality, rather than merely ‘de jure’ formal legal equality. [footnoteRef:7]  [4:  International Labour Organization (ILO), Report of the Director-General: Decent Work, International Labour Office, Geneva, June 1999.]  [5:  B Gaze and B Smith, Equality and Discrimination Law in Australia: An Introduction, Cambridge University Press, Cambridge, 2017, chap 1; M Thornton, The Liberal Promise: Anti-Discrimination Legislation in Australia, Oxford University Press, Melbourne, 1990, chap 1.]  [6:  On the concept of a normative (or ideal) worker and work arrangements, see, eg, S Berns, Women Going Backwards: Law and Change in a Family Unfriendly Society, Ashgate, Aldershot, 2002, chap 1. ]  [7:  ILO, above n 4. On the meaning of equality, see generally Gaze and Smith, above n 5, at pp 10–28; B Smith, ‘What Kind of Equality Can We Expect from the Fair Work Act?’ (2011) 35 MULR 545; Thornton, above n 5, chap 1.] 

Existing scholarship reveals various interlocking ways in which the ‘adverse action’ provisions in Part 3-1 are not equality-enlivening in a substantive sense. More recent scholarship has focused on interpretations by courts of the concept of discrimination located in Part 3-1, the discriminatory attributes listed in s 351(1) (in Part 3-1), and how the High Court has interpreted the onus of proof in Part 3-1.[footnoteRef:8] The use of the ‘workplace rights’ ground in Part 3-1 by new parents and pregnant women subjected to unfavourable treatment, has also been examined.[footnoteRef:9] The existing body of literature highlights the thin drafting of the legislative framework, and unpacks the narrow judicial interpretations of key concepts, and suggests reasons why Part 3-1 has been so disappointing from an equality perspective.[footnoteRef:10] [8:  This scholarship includes D Allen, ‘Adverse Effects: Can the Fair Work Act Address Workplace Discrimination for Employees with a Disability?’ (2018) 41 UNSWLJ 846; A Chapman, B Gaze and A Orifici, ‘Substantive Equality at Work: Still Elusive under Australia’s Fair Work Act’ (2017) 30 AJLL 214; L Meagher, ‘Australian Courts’ Approaches to Unconscious Direct Discrimination and Adverse Action’ (2017) 30 AJLL 1; A Chapman, ‘Judicial Method and the Interpretation of Industrial Discrimination’ (2015) 28 AJLL 1. For early scholarship, see S Rice and C Roles, ‘“It’s a Discrimination Law Julia, But Not As We Know It”: Part 3-1 of the Fair Work Act’ (2010) 21 ELRR 13; B Smith, ‘Fair and Equal in the World of Work: Two Significant Federal Developments in Australian Discrimination Law’ (2010) 23 AJLL 199.]  [9:  FW Act s 340; A Heron and S Charlesworth, ‘Effective Protection of Pregnant Women at Work: Still Waiting for Delivery?’ (2016) 29 AJLL 1.]  [10:  See especially Chapman, above n 8, at 26–31; Chapman, Gaze and Orifici, above n 8; A Chapman and B Gaze, ‘The Human Right to Non-Discrimination as a Legitimate Part of Workplace Law: Towards Substantive Equality at Work in Australia?' (2013) 29 IJCLLIR 355.] 

This article builds on existing literature to examine some key matters that have not been explored in depth in the scholarship to date, but that have arisen in the case law and form core requirements in any set of discrimination protections seeking to generate equality in a substantive, or de facto, sense. Those matters are the question of whether the ‘adverse action’ provisions impose an obligation on employers to provide adjustment or accommodation in work arrangements for workers with disability,[footnoteRef:11] and the extent to which the legislation provides redress in relation to sexual harassment and harassment based on attributes such as race or disability.[footnoteRef:12] Employer liability under Part 3-1 for harassing behaviour in the workplace is of central importance to the agenda of equality, and for this reason is also explored. The article points to amendments that ought to be made to the FW Act in order to address the limitations of Part 3-1 as presently drafted on these matters. First though the article sets out the framework of the ‘adverse action’ protections in Part 3-1. [11:  A brief discussion is contained in Allen, above n 8, at 869–70. ]  [12:  Differing views are expressed in submissions to the 2018–19 inquiry into sexual harassment conducted by the Australian Human Rights Commission (AHRC) on whether conduct amounting to sexual harassment can be pursued under Part 3-1. See, eg, P McDonald and S Charlesworth, Initial Submission to the National Inquiry into Sexual Harassment in Australian Workplaces, Melbourne, 2019, at 17; Victoria Legal Aid (VLA), Change the Culture, Change the System: Urgent Action Needed to End Sexual Harassment at Work: Submission to the Australian Human Rights Commission’s National Inquiry into Sexual Harassment in Australian Workplaces, Melbourne, 28 February 2019, at 36–7; Australian Discrimination Law Experts Group, Submission to the National Inquiry into Sexual Harassment in Australian Workplaces, Melbourne, 2019, at 42–3.] 




The Framework of Adverse Action
Part 3-1 establishes an avenue of redress for workers (and others) who have been subjected to ‘adverse action’ by their employer (and others).[footnoteRef:13] Section 342(1) sets out the meaning and circumstances of ‘adverse action’:  [13:  Although most cases involve employees (or former employees) seeking a remedy against their employer (or former employer), the protective net of s 342 is much wider and includes independent contractors and their principals, and covers ‘adverse action’ by industrial associations and their officers against others. For the sake of simplicity this article focuses on ‘adverse action’ in the context of the employee–employer relationship.] 

[bookmark: _Toc494463729]342  Meaning of adverse action
(1)  The following table sets out circumstances in which a person takes adverse action against another person.
	Meaning of adverse action

	Item
	Column 1
Adverse action is taken by ...
	Column 2
if ...

	1
	an employer against an employee
	the employer:
(a) dismisses the employee; or
(b) injures the employee in his or her employment; or
(c)  alters the position of the employee to the employee’s prejudice; or
(d) discriminates between the employee and other employees of the employer.[footnoteRef:14] [14:  Note that s 342(1) contains 7 items. This transcription is of item 1 only. ‘Adverse action’ also includes threatening and organising action: s 342(2).] 




The High Court has indicated, under previous legislation relating to union victimisation protections from which several of these ‘adverse action’ concepts derive,[footnoteRef:15] that the form of ‘adverse action’ that comprises ‘injures’ in employment ‘covers injury of any compensable kind’, and that ‘adverse action’ in the form of ‘alter[ing]’ the position of the claimant to their ‘prejudice’ is ‘a broad additional category which covers not only legal injury but any adverse affection of, or deterioration in, the advantages enjoyed by the [person] before the conduct in question’.[footnoteRef:16] Courts indicated under the previous legislation that an assessment of whether there had been an ‘injury’ or ‘prejudice’ required a comparison of the position of the claimant before the impugned conduct, to their position after the conduct.[footnoteRef:17] Judges spoke of whether the claimant had been ‘singled out’.[footnoteRef:18] These understandings have been carried into the judicial interpretation of s 342(1).[footnoteRef:19] [15:  A Chapman, K Love and B Gaze, ‘The Reverse Onus of Proof Then and Now: The Barclay Case and the History of the Fair Work Act’s Union Victimisation and Freedom of Association Provisions’ (2014) 37 UNSWLJ 471; Rice and Roles, above n 8, at 15–17.]  [16:  Patrick Stevedores Operations No 2 Pty Ltd v Maritime Union of Australia (1998) 195 CLR 1; 153 ALR 643; [1998] HCA 30 at [4].]  [17:  See, eg, McIlwain v Ramsey Food Packaging Pty Ltd (2006) 154 IR 111; [2006] FCA 828 (Mcllwain) at [349]. ]  [18:  See, eg, Squires v Flight Stewards Assn of Australia (1982) 2 IR 155 at [164]; McIlwain, above n 17, at [347]. ]  [19:  See, eg, Dutta v Telstra Corporation Ltd [2018] FCA 1994 (13 December 2018) at [195]; Qantas Airways Ltd v Australian Licensed Aircraft Engineers Association (2012) 202 FCR 244; 215 IR 451; [2012] FCAFC 63 at [32]; Hodkinson v Commonwealth (2011) 248 FLR 409; [2011] FMCA 171 (Hodkinson).] 

In order to give rise to a contravention of the Act, the ‘adverse action’ under s 342(1) must be ‘because’ of a prohibited ground. There are three sets of prohibited grounds: that the worker has engaged in ‘industrial activities’;[footnoteRef:20] or secondly, ‘because’ the worker has, or has exercised, a ‘workplace right’;[footnoteRef:21] or thirdly, ‘because’ of one of the discriminatory attributes listed in s 351(1). Section 351(1) provides: [20:  FW Act Part 3-1 Div 4.]  [21:  Ibid, Part 3-1 Div 3.] 

[bookmark: _Toc533165295]351  Discrimination
An employer must not take adverse action against a person who is an employee, or prospective employee, of the employer because of the person’s race, colour, sex, sexual orientation, age, physical or mental disability, marital status, family or carer’s responsibilities, pregnancy, religion, political opinion, national extraction or social origin.

There are some exemptions that are relevant to all the attributes listed in s 351(1), including where the employer took the action because of the ‘inherent requirements’ of the position (s 351(2)(b)).[footnoteRef:22] Part 3-1 contains a shifting onus of proof in s 361 under which an employer bears the onus of establishing that the ‘adverse action’ was not taken ‘because’ of one of the prohibited reasons, or for reasons that included a prohibited reason.[footnoteRef:23] [22:  Ibid, s 351(2)(b). Other exemptions to s 351(1) relate to where the conduct: was ‘not unlawful under any anti-discrimination law in force in the place where the action is taken’; or, took place in a religious institution: s 351(2).]  [23:  See also ibid, s 360.] 


Reasonable Accommodation
Many scholars identify that an obligation on employers to provide adjustments to work arrangements is essential to the attainment of equality in a de facto sense.[footnoteRef:24] In the Australian context, the Productivity Commission has recognised that reasonable accommodation is a core component needed for the achievement of substantive equality, which is itself an appropriate basis for disability discrimination legislation.[footnoteRef:25] In 2008 the Australian government ratified the UN Convention on the Right of Persons with Disabilities, and one of the requirements in this Convention is that state parties are to ensure that reasonable accommodation is provided to persons with disabilities in the workplace.[footnoteRef:26]  [24:  See, eg, S Fredman, ‘Changing the Norm: Positive Duties in Equal Treatment Legislation’ (2005) 12 MJ 369; B Smith, ‘It’s About Time: For a New Regulatory Approach to Equality’ (2008) 36 FL Rev 117; Gaze and Smith, above n 5, at pp 125–9.]  [25:  Productivity Commission, Review of the Disability Discrimination Act 1992, Inquiry Report No 30, Productivity Commission, Melbourne, 30 April 2004, at 193–4.  ]  [26:  Convention on the Rights of Persons with Disabilities, 2008, art 27(1)(i) (CRPD).] 


Reasonable accommodation is an underlying value of equality and discrimination law across Australia, at least in relation to disability. Some statutes explicitly link the provision of reasonable accommodation with the objective of substantive equality.[footnoteRef:27] Through a number of different mechanisms, equality and discrimination legislation compels employers to provide accommodation or adjustment for workers with disability, to the extent that it is reasonable for the employer to provide that accommodation, or in some statutes that the accommodation does not impose an ‘unjustifiable hardship’ on the employer, having regard to all the circumstances of the work situation.[footnoteRef:28] Although the obligation to accommodate is well established in Australian equality and discrimination law with respect to disability, it is far less well recognised in relation to other attributes, although some anti-discrimination jurisdictions impose an obligation to reasonably accommodate that extends to being a parent or having care responsibilities.[footnoteRef:29]  [27:  See, eg, Equal Opportunity Act 2010 (Vic) (EO Act (Vic)) s 3(d)(iii); Discrimination Act 1991 (ACT) (D Act (ACT)) s 4(d)(iii).]  [28:  See, eg, Disability Discrimination Act 1992 (Cth) (DDA) ss 5(2), 6(2), 21A(1); EO Act (Vic) ss 20, 23; Anti-Discrimination Act 1977 (NSW) (AD Act (NSW)) s 49D(4)(b); Anti-Discrimination Act 1992 (NT) (AD Act (NT)) s 35(1)(b)(ii); Equal Opportunity Act 1984 (WA) (EO Act (WA)) s 66Q(1)(b); Anti-Discrimination Act 1998 (Tas) (AD Act (Tas)) s 45. ]  [29:  See, eg, EO Act (Vic) s 17, 19–20, 22, 32; AD Act (Tas) s 28; AD Act (NT) ss 24, 58 (where an obligation to accommodate applies in relation to all protected attributes).  ] 


From its enactment in 2009 it was always unclear whether an obligation of reasonable adjustment or accommodation would be interpreted as being required under Part 3-1 of the FW Act.[footnoteRef:30] Clearly no such explicit obligation arises on the face of the legislation. There appear to be three separate points in Part 3-1 at which an obligation of reasonable accommodation might be implied: that a failure by an employer to reasonably accommodate itself amounts to, or generates, a form of ‘adverse action’ within the meaning of s 342(1); that a failure by an employer to reasonably accommodate on an attribute listed in s 351(1) is itself a contravention of s 351(1), regardless of whether it produces a type of ‘adverse action’ within the meaning of s 342(1); and thirdly, as part of applying the ‘inherent requirements’ exemption in s 351(2)(b).[footnoteRef:31] This third possibility is that an employer will only be able to exonerate its conduct under the s 351(2)(b) exemption where it can show that the claimant was not able to satisfy the ‘inherent requirements’ of the position, even were it to provide reasonable accommodation or adjustments for them. To deal with this last possibility first, there has been no discussion in judgments under Part 3-1 of reasonable accommodation in the context of the ‘inherent requirements’ exemption in s 351(2)(b). In other words, the cases are silent on the question of whether an employer is required to provide a level of accommodation or adjustment for a worker before coming to an assessment that the worker cannot perform the ‘inherent requirements’ of the position (on the attribute of disability or any other attribute).  [30:  Rice and Roles, above n 8, at 29.]  [31:  An ‘inherent requirements’ exemption is one location through which a reasonable accommodation requirement is expressed in equality and discrimination legislation: see, eg, DDA s 21A(1); EO Act (Vic) s 23; AD Act (NSW) s 49D(4)(b). ] 


The first two possible points at which an obligation of reasonable accommodation might be implied are discussed in four decisions of the Federal Magistrates Court and Federal Circuit Court.[footnoteRef:32] All four appear to deal with this as a question under s 351(1), and one looks at it as a question under s 342(1) as well. All reject the view that Part 3-1 imposes an obligation on employers to provide reasonable accommodation or adjustment to their employees.[footnoteRef:33] None of the four judgments could be said to delve deeply into the reasoning for the judicial view that is expressed. The first two judgments do not cite any authority on the question of whether Part 3-1 imposes an obligation of reasonable accommodation.[footnoteRef:34] The two most recent judgments cite the first case — Hodkinson v Commonwealth (Hodkinson) — as authority, as well as a Federal Court decision which is cited as approving Hodkinson.[footnoteRef:35] Yet this Federal Court decision approves Hodkinson for the general point that breach of the Disability Discrimination Act 1992 (Cth) (DDA) does not necessarily establish that there is a contravention of Part 3-1, rather than the specific point regarding an obligation of reasonable accommodation.[footnoteRef:36] All but one of the four judgments dispose of the argument regarding reasonable accommodation and s 351 in 10 lines or less.[footnoteRef:37] The most attention given to the question is contained in the judgment in Mikulic v Ecolab Pty Ltd (Mikulic), which comprises 15 lines of the judgment (and is quoted in full below).  [32:  Hodkinson, above n 19; Kubat v Northern Health (2015) 255 IR 70; [2015] FCCA 3050 (Kubat); Mikulic v Ecolab Pty Ltd [2017] FCCA 146 (1 February 2017) (Mikulic); Edgar v Norton Rose Fulbright Australia Services [2019] FCCA 1869 (5 July 2019) (Edgar).]  [33:  Hodkinson, above n 19, at [187]; Kubat, above n 32, at [73]; Mikulic, above n 32, at [230]; Edgar, above n 32, at [66].]  [34:  Hodkinson, above n 19, at [187]; Kubat, above n 32, at [73].]  [35:  Mikulic, above n 32, at [230]; Edgar, above n 32, at [66].]  [36:  An argument of reasonable accommodation was not raised in the Federal Court decision, and the Federal Court judgment did not deal with the specific question of reasonable accommodation under Part 3-1: RailPro Services Pty Ltd v Flavel (2015) 242 FCR 424 (RailPro). The pinpoint citation of RailPro included in Mikulic, above n 32 (discussed below), is as follows: ‘It does not follow that conduct which contravenes the Disability Discrimination Act thereby also contravenes s 351(1) of the FW Act contrary to the assumption apparently made by the primary judge: Hodkinson v Commonwealth [2011] FMCA 171; (2011) 207 IR 129 … at 165 [143] (Cameron FM)’: at [114] (formatting removed).]  [37:  Hodkinson, above n 19, at [187]; Kubat, above n 32, at [73]; Edgar, above n 32, at [66].] 

The earliest of the four decisions is the 2011 case of Hodkinson.[footnoteRef:38] Here the court found that it was not necessary to consider the employee’s claim that the employer ought to have provided reasonable accommodation to her due to her disability, such accommodation to take the form of extending her work improvement plan (WIP), and/or adjusting her targets. The court’s reasoning regarding s 351 was:  [38:  Hodkinson, above n 19.] 


As the definitions of ‘discriminate’ in the Disability Discrimination Act do not inform the interpretation of s.351 and thus the availability of relief in respect of adverse action taken because of an employee’s disability, it is not necessary for the Court to consider the claimant’s claims under the [FW Act], derived from or based on ss 5 and 6 of the Disability Discrimination Act, that the respondent should have made ‘reasonable adjustments’ for her by way of an extension of her WIP or an adjustment of her targets.[footnoteRef:39]  [39:  Ibid, at [187] (formatting as in original). See also at [141]–[143].] 


Hodkinson is the only decision that also looked at the question of reasonable accommodation in the context of s 342(1). The court held that as the claimant had no entitlement to an extension of her WIP, the fact that the employer chose not to extend it could not amount to ‘adverse action’ in the form of an ‘injur[y]’ in her employment within the meaning of s 342(1) item 1(b). This is because the decision to not extend the WIP 

did not deprive her of a practical incident of her employment or effect an injurious change to the way she had been treated up to that point. It was not an injury of a compensable kind. Consequently, unless the denial of an extension to the claimant’s WIP amounted to her being ‘singled out’, it did not amount to an injury to her in her employment.[footnoteRef:40]  [40:  Ibid, at [169].] 


The failure to accommodate does not appear to have been considered an ‘injury of a compensable kind’, even though it appears the employee may have had a credible claim under the DDA. Regarding the concept of ‘singling out’, the court determined that ‘[a]lthough it can be accepted that some of the claimant’s fellow probationers were permitted extensions on their WIPs, it has not been demonstrated that the decision to not extend the claimant’s WIP amounted to her being “singled out”’ in the sense required.[footnoteRef:41] The Federal Magistrate stated that ‘[t]o conclude that an employee has been “singled out” requires not only a finding that the employee has been treated differently from other employees but also that the treatment in question was deliberately less favourable than the treatment of other employees.’[footnoteRef:42] The Federal Magistrate expressed the view that as the claimant had not brought forward evidence that went to singling out in this sense, the lack of evidence disposed of this argument. It also disposed of the argument that the employer had engaged in ‘adverse action’ in the form of ‘discriminates between’ the claimant and other employees (s 342(1) item 1(d)), as the court interpreted this item as arising where ‘an employer [was] deliberately treating an employee, or a group of employees, less favourably than others of its employees’.[footnoteRef:43]   [41:  Ibid, at [170].]  [42:  Ibid, at [171]. This approach to interpretation has been continued in subsequent cases: Chapman, above n 8, at 17–26.]  [43:  Hodkinson, above n 19, at [178]. See further, Chapman, above n 8, at 17–26.] 


In terms of the form of ‘adverse action’ of ‘prejud[icial]’ alteration of the position of the claimant ( s 342(1) item 1(c)), the methodology in Hodkinson was to ‘identify and compare her “position” before the decision to not extend the WIP with her position after that decision, and then to determine whether there had been an alteration to her detriment as a result of that decision’.[footnoteRef:44] The court concluded that the claimant’s position had indeed been altered to her ‘prejudice’ ‘because it resulted in her position after the decision being less advantageous than her position had been before it’,[footnoteRef:45] yet this was not done ‘because’ of her disability, and so the required causal link was absent.[footnoteRef:46] The claimant’s application was dismissed.  [44:  Hodkinson, above n 19, at [175].]  [45:  Ibid, at [175].]  [46:  Ibid, at [186]. ] 


Other clear statements to the effect that Part 3-1 does not impose any obligation on employers to accommodate appear in judgments in 2015 and 2019.[footnoteRef:47] In the 2015 decision the judge said (without citing authority) that ‘[s]ection 351 … prohibits adverse action by reason of certain characteristics of an employee.  It does not impose a positive obligation on an employer to accommodate an employee who is physically or mentally unable to do all of the elements of his or her job.’[footnoteRef:48]  [47:  Kubat, above n 32, at [73]; Edgar, above n 32, at [66]. In Edgar the court cited Hodkinson, above n 19, and RailPro, above n 36, as authority. It appears from the judgment in Edgar, above n 32, that the argument of accommodation was made in relation to s 351(1), rather than s 342(1), although that is not without doubt. Edgar related to interlocutory applications regarding the pleadings, and the claimant was ultimately permitted to seek leave to file a second amended statement of claim.]  [48:  Kubat, above n 32, at [73]. The judgment did not explicitly address the question of accommodation and the meaning of ‘adverse action’ in s 342(1).] 


The longest discussion of accommodation and s 351 is contained in a 2017 judgment. The claimant — Ms Mikulic —  had injured her neck at work and sought that changes be made to the height of the work benches in the laboratory in which she was located, in order to assist her return to work and to avoid further neck injuries.[footnoteRef:49] Some modifications were made by the employer, although not the ones recommended by the first occupational therapist allocated to Ms Mikulic. Her employer’s refusal to make those modifications was not seen as relevant to the question of whether there had been a contravention of s 351(1). The (entire) reasoning of the court on this question was:  [49:  Mikulic, above n 32, at [230].  ] 


I accept that Mrs Mikulic’s neck injury affected her capacity to work and should be considered a disability.  However, the existence of that disability did not have the effect of making any obligations which Ecolab might have had under the Disability Discrimination Act 1992 (‘DDA’) enforceable under the FW Act:  Hodkinson v Commonwealth (2011) 248 FLR 409 at 442-443 [138]-[143], approved in RailPro Services Pty Ltd v Flavel (2015) 242 FCR 424 at 456 [114].  Consequently, Mrs Mikulic’s allegation that Ecolab breached s.351 of the [FW Act] because it did not make ‘reasonable accommodation’ for that disability, which I take to be a reference to the right to reasonable adjustments under the DDA, is misconceived.  Such an allegation does not, in its terms, engage any rights associated with s.351 and so that allegation will be dismissed.[footnoteRef:50]  [50:  Ibid (formatting as in original). See also at [238]. The court determined that the reasons why Ecolab dismissed Ms Mikulic did not include the reason of her disability in the sense required by Part 3-1, and her application was dismissed.] 


These four decisions on the scope of Part 3-1 canvass solely the question of reasonable accommodation or adjustment in relation to disability, rejecting that possible interpretation of the legislation. The far less settled principle of reasonable accommodation in relation to carer or family responsibilities, or indeed other attributes, has not yet arisen in the cases under Part 3-1. Of the four judgments, three appear to discuss the question of reasonable accommodation solely in relation to s 351(1), whereas arguably s 342(1) is the more obvious location where an obligation of reasonable accommodation might arise, rather than s 351(1) itself which states only that an employer must not take ‘adverse action’ against a person because of the person’s race, sex etc. In contrast, s 342(1) provides an articulation of the meaning of ‘adverse action’.
The four decisions represent 10 years of judicial consideration of Part 3-1 on the question of reasonable accommodation. They point to the need to amend the FW Act to enact a reasonable accommodation duty so that Part 3-1 is recast as equality-enabling in a substantive sense. Such a duty could potentially be added at the three different points that are flagged above — ss 342(1), 351(1), and the ‘inherent requirements’ exemption in s 351(2)(b). As between adding an explicit reasonable accommodation duty to s 342(1) or s 351, s 351 might be considered the preferable location as the duty attaches most obviously to the attributes listed in s 351 and not the grounds of ‘workplace right’ and ‘industrial activities’. A new subsection could be inserted into s 351 (for instance, s 351(1A)) to provide that ‘an employer must not, in relation to the work arrangements of an employee or prospective employee, unreasonably refuse to accommodate that person because of their race, colour, sex …’.[footnoteRef:51] The provision should be extended to the principal and independent contractor relationship, as should the whole of s 351. Further, the ‘inherent requirements’ exemption in s 351(2)(b) ought to be recast to ensure the assessment of the employee’s ability to meet the ‘inherent requirements’ of the position takes places after the employer has fulfilled its obligation of reasonable accommodation. Equality and discrimination legislation provides a useful starting point for these drafting tasks.[footnoteRef:52] [51:  A standalone duty has been recommended by others: Allen, above n 8. ]  [52:  See, eg, EO Act (Vic) ss 19, 20(2); DDA s 21A. For commentary, see N Rees, S Rice and D Allen, Australian Anti-Discrimination & Equal Opportunity Law, 3rd ed, Federation Press, Sydney, 2018, at pp 358–99; Gaze and Smith, above n 5, at pp 125–9, 160–1.] 


Harassment and Employer Liability
Effective legislative provisions that prohibit, and provide redress in relation to, sexual harassment and other conduct that harasses an employee on attributes such as race and disability, are core features of an agenda of substantive equality. Sexual harassment is widely recognised as a gendered harm, revealed not only in the data on prevalence and characteristics,[footnoteRef:53] but also in the systemic impact sexual harassment has on women’s equality in the workplace.[footnoteRef:54] Harassing conduct on the basis of, for example, an employee’s race, disability or age, marginalises and harms workers, undermining equality at work in a real sense.[footnoteRef:55]  [53:  AHRC, Everybody’s Business: Fourth National Survey on Sexual Harassment in Australian Workplaces, AHRC, Sydney, 2018, at 32–4, 59–60. ]  [54:  Gaze and Smith, above n 5, at p 131; M Thornton, ‘Sexual Harassment Losing Sight of Sex Discrimination’ (2002) 26 MULR 422. ]  [55:  See, eg, AHRC, Freedom from Discrimination: Report on the 40th Anniversary of the Racial Discrimination Act, National Consultation Report, AHRC, Sydney, 2015, chap 4; AHRC, Willing to Work: National Inquiry into Employment Discrimination against Older Australians and Australians with Disability, AHRC, Sydney, 2016, chap 4.] 

There are no explicit provisions prohibiting sexual harassment in Part 3-1. Nor is there a set of provisions that specifies when an employer will be liable for the harassing conduct of one or more of its employees that is linked to an attribute in s 351(1). A number of decisions over the past years indicate the complexity in pursuing claims of sexual harassment or other forms of harassment as ‘adverse action’ under Part 3-1. Two key questions arise: 
1 Does conduct amounting to sexual harassment, or other harassment, constitute a form of ‘adverse action’ under s 342(1) item 1? 
2 Is an employer potentially liable in relation to the more typical scenario where harassment is carried out by a co-worker of the claimant (rather than by the employer themselves)? 
These questions have not yet been directly and fully addressed in case decisions under Part 3-1, or  scholarship, and are explored in turn. 

Harassment as Adverse Action
Harassment is commonly understood to denote repeated or ongoing behaviour (including comments), that is directed at a person and that undermines, intimidates, offends or humiliates them.[footnoteRef:56] It seems most likely that conduct of this description, whether sexual or otherwise, does come within the meaning of ‘adverse action’ in s 342(1). Harassment often involves singling out an employee, and the employee’s position is clearly changed to their detriment compared to their work environment before the harassing conduct began.[footnoteRef:57] Harassment may give rise to an ‘injury’ to the claimant in their employment (in the sense required by s 342(1) item 1(b)), where the harm caused to the claimant is of a ‘compensable kind’ through, for example equality and discrimination law (or tort or contract law). Workplace harassment seems likely also to fall within the description of altering the position of the claimant to their ‘prejudice’, as harassment is a deterioration in the work environment for the claimant, from previously being a safe environment, to, for example, a workplace where the claimant feels unsafe, fearful or intimidated.[footnoteRef:58]  [56:  Gaze and Smith, above n 5, at p 131.]  [57:  See text accompanying nn 16–19. ]  [58:  AHRC, Everybody’s Business, above n 53, at 59–62.] 

In 2016 a Full Court of the Federal Court discussed behaviour that caused emotional distress and marginalisation of employees. This arose in the context of the provisions in s 342(1) regarding adverse action taken by an industrial association or an officer of an industrial association. In this case a union official had placed several posters at different work sites that named five workers as ‘scabs’ for continuing to work during a period of industrial action. The primary judge determined that the posters were intended to, and did in fact, invoke in the named people fear for their personal safety and that of their families, and that the posters did diminish their standing amongst their co-workers.[footnoteRef:59] The Full Court did not accept the argument that the concept of ‘prejudicing’ the person in their employment is limited to a deterioration in the ‘formal relationship with an employer or to physical or tangible benefits of employment’.[footnoteRef:60] Rather, prejudicial alteration includes deterioration to a non-pecuniary benefit of employment, including a working environment that was free from fear.[footnoteRef:61] Bromberg J explicitly recognised that a benefit of employment that might be prejudiced in the sense required by the legislation, is ‘a safe working environment’. His Honour explained that ‘[a]n employee’s right to work in an environment free of bullying or other forms of harassment is an obvious example of what a safe work environment entails.’ [footnoteRef:62] By analogy, sexual harassment and attribute-based harassment seems highly likely to cause a prejudicial alteration within the meaning of s 342(1) item 1(c), as this behaviour causes a deterioration from a previously safe working environment where harassment was not occurring to a working environment that is not safe.[footnoteRef:63] [59:  Maritime Union of Australia v Fair Work Ombudsman (2016) 247 FCR 154; 339 ALR 286; [2016] FCAFC 102 (MUA v FWO). ]  [60:  FW Act s 342(1) item 7(b); ibid, at [16] (Tracey and Buchanan JJ).]  [61:  MUA v FWO, above n 59, at [16], [21], [24] (Tracey and Buchanan JJ), [71]–[78] (Bromberg J).]  [62:  MUA v FWO, above n 59, at [71]–[72].]  [63:  AHRC, Everybody’s Business, above n 53, at 59–62. ] 

‘Adverse action’ also arises where an employer ‘discriminates between’ the claimant and other employees of the employer (item 1(d)).[footnoteRef:64] This formula appears to go to the heart of harassment — the singling out of an employee identified with an attribute in s 351(1). The Benchbook produced by the Fair Work Commission draws on case decisions under equality and discrimination law to the effect that sexual harassment is recognised to be a form of sex discrimination, to state that ‘[s]imilarly, sexual harassment may constitute “adverse action” against a person by reason of the person’s sex.’[footnoteRef:65] The same might be said for other forms of harassment, where harassment linked to a protected attribute has been held in equality and discrimination law to constitute direct discrimination on that attribute.[footnoteRef:66] Yet there is no certainty that a court adjudicating under Part 3-1 would adopt these approaches of equality and discrimination law, and indeed a court might be expected to reject the analogy, given the dominant judicial view that equality and discrimination law does not generally assist in interpreting Part 3-1.[footnoteRef:67]  [64:  FW Act s 342(1) item 1(d).]  [65:  Fair Work Commission (FWC), General Protections Benchbook, FWC, Melbourne, 2019, at 103. The Benchbook has no formal legal status. It states that its purpose is to assist parties in their preparations. ]  [66:  See, eg, Daniels v Hunter Water Board (1994) EOC 92-626; Nationwide News Pty Ltd v Naidu (2007) 71 NSWLR 471; Aust Torts Rep ¶81-928; [2007] NSWCA 377; Trapman v Sydney Water Corporation [2011] FMCA 398 (2 June 2011).]  [67:  Chapman, above n 8, at 17–26; Chapman, Gaze and Orifici, above n 8, at 223–6.] 

A further difficulty lies in the comparative methodology that courts have adopted, across the different attributes, to establishing the causal link of ‘because’ in Part 3-1.[footnoteRef:68] That approach may require, for example, in a claim by a woman worker on the attribute of sex in s 351(1) that the evidence establishes that a male worker was not subjected to the ‘adverse action’ that the claimant experienced. This approach might be inadequate to capture the conduct of sexual harassment, especially where that harassment comprises a sexualised or sexually-permeated work environment rather than the singling out, or targeting, of the woman claimant as such. For this reason, the comparative approach of courts to determining the casual link may limit the ability for the claim to be substantiated on the evidence.[footnoteRef:69]  [68:  Chapman, above n 8; Chapman, Gaze and Orifici, above n 8.]  [69:  Australian Discrimination Law Experts Group, above n 12, at 42–3; VLA, above n 12, at 36; Evangeline v Department of Human Services [2013] FCCA 807 (28 June 2013) at [101].] 


Employer Liability
The second question posed above is central in any equality-enabling set of protections against harassment — will the employer be liable where harassment is carried out by a co-worker of the claimant (rather than by the natural person employer themselves)?[footnoteRef:70] Empirically it is known that perpetrators of harassment are most often co-workers of the employee harassed;[footnoteRef:71] they are not usually the employer themselves. Rendering the employer legally responsible for the harassing behaviour of its employees is important because potential liability focuses an employer’s mind on preventative measures and shaping the culture of the workplace towards gender equality. Employers generally also have a deeper pocket (relative to a perpetrator) to satisfy a compensation order.[footnoteRef:72] [70:  More complex issues may arise in triangular arrangements where an agency is present. An agency might be the employer of the claimant. Where the agency is not the employer, it might face accessorial liability (discussed below). ]  [71:  AHRC, Everybody’s Business, above n 53.]  [72:  Employers are liable in equality and discrimination law for the harassing behaviour of their employees, unless the employer has taken reasonable precautions or reasonable steps to prevent that behaviour occurring. See, eg, Sex Discrimination Act 1984 (Cth) (SD Act) s 106; EO Act (Vic) ss 109, 110; AD Act (NSW) s 53.] 

The challenges in holding an employer liable for harassment perpetrated by a co-worker of the claimant appear insurmountable. Section 342(1) item 1 is explicit that ‘adverse action’ is taken by an ‘employer’ against an ‘employee’, if ‘the employer’ ‘injures’ the ‘employee’ etc. There are no explicit provisions that render the employer liable for the conduct of its own employees that falls within the descriptions of items 1(b), (c) or (d).[footnoteRef:73] This is a significant omission in the drafting of Part 3-1, confirmed in Wang v Sceats (Wang) where Ms Wang claimed that two other (named) employees of her corporate employer had bullied her.[footnoteRef:74] The court pointed out that s 342(1) item 1 prohibits ‘adverse action’ taken by an employer against an employee, and not adverse behaviour towards an employee taken by another employee (or employees) of the employer.[footnoteRef:75] Ultimately in this case the court did not indicate whether the allegations of harassment made by Ms Wang were substantiated on the facts, suggesting that even if they were, that did not enliven the employer’s liability under s 342(1) item 1.[footnoteRef:76]  [73:  There is additionally nothing in s 342(1) or elsewhere in the FW Act to indicate that a co-worker engaging in harassing conduct could themselves be liable for their conduct that amounts to ‘adverse action’. The rule in Part 3-1 against coercion (s 343) and the ability to seek an order to stop bullying under FW Act Part 6-4B may be relevant, depending on the circumstances.]  [74:  [2018] FCCA 2426 (30 November 2018) (Wang). See also Turley v James Frizelles Automotive Group [2018] FCCA 2989 (30 October 2018) at [152]; Wroughton v Catholic Education Office of Parramatta (2015) 255 IR 283; [2015] FCA 1236 (17 November 2015) (Wroughton) at [51]–[79].  ]  [75:  Wang, above n 74, at [2]. ]  [76:  Ms Wang’s application was dismissed.] 

Although Part 3-1 lacks an attributed (or vicarious) liability mechanism,[footnoteRef:77] there is a provision elsewhere in the Act which is potentially relevant to liability under Part 3-1. This provision is contained in Part 6-5 and relates to employers that are a body corporate.[footnoteRef:78] The relevant section — s 793(1) —  was not mentioned in the judgment in Wang, even though the employer there was a corporation. Section 793(1) provides that where an employee has engaged in conduct within the scope of the employee’s ‘actual or apparent authority’, then for the purposes of the FW Act, the conduct is taken to have been engaged in by the body corporate employer. The genesis of the concept of ‘apparent authority’ is found in equity and refers generally to the situation where it reasonably appears to a third party that, given the employer’s behaviour, the employee had the power to act as they did on behalf of the employer.[footnoteRef:79] Clearly conduct amounting to harassment could never be within the scope of an employee’s ‘actual’ authority as the employer would not have consented to that behaviour, and it appears highly unlikely that harassing conduct could ever be found to be within the scope of an employee’s ‘apparent authority’ in the sense required by s 793.[footnoteRef:80]  [77:  The terminology of ‘attributed liability’ comes from Rees, Rice and Allen, above n 52, at p 656. ]  [78:  Section 793(1) is mentioned in the FWC, General Protections Benchbook, although it is not given prominence: FWC, above n 65, at 57.]  [79:  RP Austin and IM Ramsay, Ford, Austin and Ramsay’s Principles of Corporations Law, 17th ed, LexisNexis Butterworths, NSW, 2018, at pp 1013–14.]  [80:  Cases on the meaning of ‘apparent authority’ in s 793 are not helpful on the question of harassment. See, eg, Australian Nursing and Midwifery Federation v Kaizen Hospitals (Essendon) Pty Ltd (2015) 228 FCR 225; 248 IR 73; [2015] FCAFC 23 at [66], [107]–[109]; Australian Building and Construction Commissioner v Upton (2017) 270 IR 190; [2017] FCA 847 at [177]. ] 

The FW Act contains ‘accessorial liability’ provisions, but these do not provide an answer to the problem of rendering the employer liable for co-worker harassment. Section 550 provides that where a person contravenes certain provisions in the FW Act (including s 351(1)), then any person who is ‘involved’ in that contravention has also breached the provision.[footnoteRef:81] Importantly, s 550 will only render an accessory liable in circumstances where there has been a contravention of Part 3-1 by another person. It does not therefore address the difficulty of establishing that an employer has contravened Part 3-1 in the context of harassment conducted by a co-worker of the claimant. [81:  Being ‘involved’ includes aiding, abetting, procuring or inducing, or being ‘knowingly concerned in or party to’ the contravention: FW Act s 550(2). ] 

There is an alternative path through which an employer might be liable for ‘adverse action’ under s 342(1) item 1 in circumstances of harassment. This is where the employer engages in ‘adverse action’ by victimising the claimant because they have complained or inquired (internally or externally), about their rights in relation sexual or other forms of harassment. This avenue is dependent on showing that the ‘adverse action’ arose ‘because’ of the claimant’s ‘workplace right’ to make a complaint.[footnoteRef:82] Notably this avenue does not address the behaviour of harassment itself; it merely addresses the victimisation of the claimant for making a complaint or inquiry about the harassment. [82:  Ibid s 340 (‘workplace right’). See, eg, Crawford v Steadmark Pty Ltd (No 2) [2015] FCCA 2697 (8 October 2015); Wroughton, above n 74, at [55], [79]; Mikulic, above n 32, at [231]. ] 

It has been shown that although it appears likely that the behaviour of sexual harassment and other forms of harassment come within the concepts articulated as types of ‘adverse action’ in s 342(1), there may be difficulties in establishing the causal connection of ‘because’ and moreover there appear to be insurmountable barriers to holding the employer liable for that behaviour where, as is usual, the harasser is a co-worker of the claimant. This points to the need to enact standalone provisions in Part 3-1 on sexual and other forms of harassment, which contain liability rules providing clear and strong incentives for employers to take appropriate preventative measures.[footnoteRef:83] As with statutory amendments to enact reasonable accommodation provisions discussed above, equality and discrimination legislation provides a useful place from which to start,[footnoteRef:84] especially as informed by current discussions about the optimal form of legislation to address harassment.[footnoteRef:85]   [83:  Others have also recommended the enactment of explicit sexual harassment provisions into Part 3-1: VLA, above n 12, at 36; Australian Discrimination Law Experts Group, above n 12, at 44.]  [84:  See, eg, SD Act ss 28A, 106. For commentary, see Rees, Rice and Allen, above n 52, at pp 630–74; Gaze and Smith, above n 5, at pp 131–4. ]  [85:  See, eg, McDonald and Charlesworth, above n 12, especially at 16–25; VLA, above n 12; Australian Discrimination Law Experts Group, above n 12.] 


Conclusion
This article has examined the extent to which the ‘adverse action’ protections in Part 3-1 provide effective provisions in relation to two matters that are core in any set of provisions seeking to generate equality in a substantive sense in the workplace. The first is an obligation on employers to reasonably accommodate an employee where an employee seeks accommodation or adjustment in connection with disability or another attribute listed in s 351(1). The second matter is effective prohibitions on sexual and other forms of harassment, and employer liability in the most common scenario where the harassment is carried out by a co-worker of the claimant employee, rather than the employer themselves. The article shows that Part 3-1 is deficient in relation to both these matters. Explicit legislative protections are lacking, and courts have not been prepared to read these protections into the current provisions.
The article points to amendments that are needed, so that Part 3-1 is more equality-enabling in relation to these matters. In addition to those amendments, it would be desirable to amend the objectives of the FW Act, as well as Part 3-1, to ensure that the achievement of substantive equality is named explicitly.[footnoteRef:86] Strong support exists in favour of the enactment of a positive equality duty on employers to eliminate discrimination and harassment and promote a safe work environment, and this would also be a highly desirable reform to Part 3-1, complementing a duty to accommodate and explicit sexual harassment provisions.[footnoteRef:87] Procedural aspects of bringing and pursuing a claim under Part 3-1 also require attention.[footnoteRef:88]  [86:  See, eg, EO Act (Vic) s 3(d)(iii); D Act (ACT) s 4(d)(iii).]  [87:  McDonald and Charlesworth, above n 12, at 16–17; VLA, above n 12, at 25–7; Department of Justice, An Equality Act for a Fairer Victoria: Equal Opportunity Review Final Report, Victoria, June 2008; Australian Discrimination Law Experts Group, above n 12, at 38.]  [88:  Chapman, Gaze and Orifici, above n 8, at 226–30.] 
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