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Price discrimination: Time to rethink competition law’s indifference? 
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Although price discrimination generally is not anti-competitive, sometimes alone or in combination with other conduct it may be anti-competitive. This article considers the issues raised by an allegation of anti-competitive price discrimination, particularly those in relation to market definition. As always, market definition is purposive and so recognises that the conduct of concern may be price discrimination which requires consideration of whether some of those in a market with the same product and geographic dimensions are in different customer markets. The conditions required to identify price discrimination are identified before the implications of price discrimination for the competitive process are considered.

[bookmark: _Hlk165360152]Section I: Introduction

The effect of price discrimination and how it might be addressed is again becoming a topical issue in relation to competition law. In large part, this is because of concern about the power of large digital platforms, with increased potential for personalised pricing made possible by Big Data and algorithmic pricing based on that data. 

In 2018, the Organisation for Economic Co-operation and Development (OECD) held a Best Practice Roundtable on Personalised Pricing in the Digital Era.[footnoteRef:2] While in the United States, attention has again turned to the Robinson-Patman Act which targets price discrimination to address ‘growing concern about e-commerce giants, ranging from causing wage stagnation and labour abuses, poor working conditions at various stages in the supply chain, to locking consumers into an ecosystem of products and services and leveraging market power in one line of business to gaining monopolies in others’.[footnoteRef:3] [2:  Organisation for Economic Co-operation and Development (OECD), Personalised Pricing in the Digital Era (Best Practice Roundtables, November 2018). Available at: <https://www.oecd.org/daf/competition/personalised-pricing-in-the-digital-era.htm> (accessed 10 July 2024). ]  [3:  P A Bradford, ‘The Robinson Patman Act: Everyone Old Is New Again’ [2023] (Winter) 2 CPI Antitrust Chronicle 29.] 


[bookmark: _Hlk126828142]Australia’s Competition and Consumer Act 2010 (Cth) (CCA) no longer contains a prohibition that specifically targets price discrimination. However, such conduct, if anti-competitive, may contravene general prohibitions contained in the Act.[footnoteRef:4] Two recent Australian competition cases concerned conduct involving price discrimination.[footnoteRef:5] In Australian Competition and Consumer Commission v Pfizer Australia Pty Ltd (Pfizer)[footnoteRef:6] price discrimination inherent in a loyalty scheme was one of the strategies implemented to mitigate the effect of Pfizer’s exposure to competition resulting from the expiry of a blockbuster pharmaceutical patent. This is significant given the prevalence of loyalty schemes, and discount policies, together with the prospect of the greater ability to engage in personalised pricing. In Australian Competition and Consumer Commission v Pacific National Pty Ltd (No 2) (Pacific National)[footnoteRef:7] it was alleged that a merger would make possible price discrimination which would have anti-competitive effects.  [4:  These are discussed in Section II of the article. ]  [5:  Earlier concerns about price discrimination concerned the supply of groceries: see Australian Competition and Consumer Commission, Report of the ACCC Inquiry into the Competitiveness of the Retail Prices for Standard Groceries (Report, July 2008). In 2013, a parliamentary committee issued a report on international price discrimination in relation to IT, e-books, films and the like: House of Representatives Standing Committee on Infrastructure and Communications, At What Cost? IT Pricing and the Australia Tax (Report, July 2013). Concerns have also been raised about price discrimination in relation to retail electricity supply: Energy Consumers Australia, ACCC Electricity Supply and Pricing Inquiry — Response to the Preliminary Report (Report, December 2017) 7–8.]  [6:  Australian Competition and Consumer Commission v Pfizer Australia Pty Ltd [2015] FCA 113 (trial) (Pfizer Trial); Australian Competition and Consumer Commission v Pfizer Australia Pty Ltd [2018] FCAFC 78 (appeal) (Pfizer Appeal).]  [7:  Australian Competition and Consumer Commission v Pacific National Pty Ltd (No 2) [2019] FCA 669 (trial) (Pacific National Trial); Australian Competition and Consumer Commission v Pacific National Pty Ltd (2020) 277 FCR 49; [2020] FCAFC 77 (appeal) (Pacific National Appeal).] 


Price discrimination occurs when some consumers who purchase a particular product are charged a higher price than others purchasing the same product, and where the price difference is not accounted for by differences in the cost of supply.  Thus, proving that different customers are being charged different prices does not — of itself — establish that price discrimination is occurring.  This is because the costs of supplying them may be different. Nor is it sufficient to show that all customers are being charged the same price as this may be price discrimination if the cost of supplying some customers is lower than for others. Three types of discrimination are distinguished. First degree price discrimination occurs when consumers are charged their (approximate) willingness to pay (WTP) for the product. Pacific National (discussed below) provides an example of first degree price discrimination. Second degree price discrimination occurs when prices differ between customers according to the amount purchased (quantity discounts). Pfizer (discussed below) provides an example of second degree price discrimination.  Third degree price discrimination occurs when customers are charged different prices based on consumer characteristics, such as being a student.

[bookmark: _Hlk166484380][bookmark: _Hlk166484487]The aim of this article is to consider the issues raised by an allegation of anti-competitive price discrimination, particularly those relating to market definition. Section II provides some background concerning the way in which Australia’s competition law applies to price discrimination. If price discrimination is to be addressed by competition law, it will be necessary to define the relevant market/s affected. Section III discusses some issues encountered when defining markets in the context of alleged anti-competitive price discrimination. The purposive nature of the market definition exercise means that the nature of the alleged conduct always influences the relevant analytical processes, but we argue it is not necessary to establish that price discrimination is possible before separate customer markets can be identified. Section IV briefly outlines the conditions required to identify price discrimination before the implications for the competitive process of price discrimination are considered in Section V. Some brief concluding thoughts then follow.

[bookmark: _Hlk165360486]Section II: Background to the legislative treatment of price discrimination

Under certain circumstances, s 49 of the Trade Practices Act 1974 (Cth) (TPA) originally prohibited price discrimination if it substantially lessened competition.[footnoteRef:8]  However, as early as 1976, the Swanson Inquiry recommended repeal of s 49; so too did the Blunt Committee in 1979. Each recognised that price discrimination could benefit consumers.[footnoteRef:9] However, these recommendations were not implemented. In part, this was because it was felt necessary to offer protection to smaller competitors.  [8:  It stated: ‘49. (1) A corporation shall not, in trade or commerce, discriminate between purchasers of goods of like grade and quality in relation to—, 
(a) the prices charged for the goods;
(b) any discounts, allowances, rebates or credits given in relation to the supply of the goods;
(c) the provision of services or facilities in respect of the goods; or
(d) the making of payments for services or facilities provided in respect of the goods,
if the discrimination is of such magnitude or is of such a recurring or systematic character that it is likely to have the effect of substantially lessening competition in a market for goods, being a market in which the corporation supplies, or those persons supply, goods.’]  [9:  The Swanson Committee was of the view that ‘section 49 has produced such price inflexibility that the detriment to the economy as a whole from the operation of the section outweighs assistance which small business may have derived from it. It is price flexibility which is at the very heart of competitive behaviour. The Committee thus recommends that section 49 should be repealed’: Trade Practices Act Review Committee, Report to The Minister for Business and Consumer Affairs (Report, August 1976) [7.21]. The Blunt Committee shared a similar viewing, finding that price discrimination ‘causes detrimental price inflexibility, and uncertainty and causes distortions in the market place [sic] which disadvantage consumers, big business and small business’: Trade Practices Consultative Committee, Small Business and the Trade Practices Act (Report, December 1979) 13 [24]. In particular, the Committee concluded that ‘section 49 is only of dubious assistance to small business but at the cost of causing such distortions as to disadvantage the community as a whole’: at 13 [26].  The report also noted that predatory price discrimination could be captured by s 46 (as modified).] 


In its report published in 1993, the Inquiry into National Competition Policy (Hilmer Report) again recommended repeal of s 49.[footnoteRef:10] It found that the provision was contrary to the objective of economic efficiency and had not assisted small businesses.[footnoteRef:11] It pointed out that the role of the competitive conduct rules was not to protect any particular sector of society (such as small businesses) and that competition rules should not be used to achieve objectives contrary to economic efficiency.[footnoteRef:12] The Hilmer Report identified practical difficulties with applying key elements of the section.[footnoteRef:13] Further, leaving aside the uncertainty about how key elements of the prohibition would be interpreted, there was concern more generally that s 49 may discourage pro-competitive conduct.[footnoteRef:14] These concerns, and a belief that price discrimination could be addressed under other provisions of the TPA, formed the basis for the aforementioned repeal recommendation.[footnoteRef:15] This time the government accepted the recommendation and, along with numerous other changes to Pt IV of the TPA, s 49 was repealed in 1995.[footnoteRef:16] [10:  Committee of Inquiry into National Competition Policy, Review of the Committee of Inquiry into National
Competition Policy (Report, 1993) 84 (Recommendation 4.2).]  [11:  Above, at 74.]  [12:  Above, at n 10.]  [13:  The Hilmer Committee noted that ‘It is not clear what degree of similarity is required for goods to be regarded as being “of like grade and quality”; it is not clear what might constitute a “reasonable” allowance for differences in cost; and it is not clear whether, when meeting a competitor's price, the goods must bear the same degree of similarity to the competitor's goods as is required by the phrase “of like grade and quality”. The cost defence does not necessarily correspond with those factors which firms would monitor or consider significant’: above, at 77.]  [14:  Above, at 78.]  [15:  Above, at 84 (Recommendation 4.2).]  [16:  Competition Policy Reform Act 1995 (Cth) s 14.] 


The repeal of s 49 did not put an end to concerns that price discrimination was under-regulated. In 2003 the Dawson Committee considered whether s 46 of the CCA should be amended to deal more directly with price discrimination.[footnoteRef:17] Once again it was noted that ‘price discrimination may be pro-competitive or anti-competitive’.[footnoteRef:18] The Dawson Committee formed the view that empirical evidence did not to amend the Act,[footnoteRef:19] and the conclusion was reached that s 46 (in its pre-November 2017 form) provided an appropriate way to distinguish between competitive and anti-competitive price discrimination.[footnoteRef:20] [17:  Trade Practices Review Committee, Commonwealth of Australia, Review of the Competition Provisions of the Trade Practices Act (January 2003) (Dawson Committee).]  [18:  Above, at 89.]  [19:  Above, at 97.]  [20:  Above, at 96.] 


More recently, submissions to the Competition Policy Review (Harper Review) advocating for the reintroduction of specific provisions that prohibit anti-competitive price discrimination were rejected.[footnoteRef:21]  The Committee considered that such provisions ‘could ultimately reduce consumer choice by discouraging flexible and innovative pricing’.[footnoteRef:22]  Again the conclusion was that s 46 was adequate to challenge anti-competitive price discrimination, and that this was especially so if the take advantage element was replaced with an effects test, something that has since happened.[footnoteRef:23]  [21:  I Harper et al, Competition Policy Review Final Report (Report, March 2015) 351.]  [22:  Above, at 63.]  [23:  Competition and Consumer Amendment (Misuse of Market Power) Act 2017 (Cth) Sch 1.] 


Section 46 is not the only section that may capture anti-competitive price discrimination. As in Pacific National, a merger said to facilitate anti-competitive price discrimination may be assessed under s 50. To determine whether s 50 has been breached, the effect or likely effect of the acquisition (including the possibility that it will make anti-competitive price discrimination possible) will need to be analysed. In addition, implementing price discrimination may involve an agreement — as in Pfizer — or price discrimination may facilitate an anti-competitive agreement. Therefore, it could breach s 47 — if the conduct amounts to exclusive dealing — or if it does not, section 45. Both sections are only breached where the conduct had the purpose, effect or likely effect of substantially lessening competition.

Section III: Market definition and price discrimination — one or more markets?

When analysing the effects of conduct alleged to raise a competition concern it is necessary to define the relevant market/s to facilitate that analysis. The usual starting point is to identify the product affected by the conduct of concern, the focal product. The Hypothetical Monopolist Test (HMT) is then applied to determine the outer boundaries of the relevant market. In most cases markets are defined in relation to goods or services; they are not defined by reference to particular customer groups. 

This Section begins by discussing the approach in the US and European Union to defining markets in which price discrimination is alleged. This often involves establishing that customers potentially subject to price discrimination are in a separate market from those not so exposed. But this approach raises two important issues. The first concerns the meaning of price discrimination. The second concerns the role of market definition. The approach to market definition in Pacific National is discussed in this section.

[bookmark: _Hlk165362011]A The approach of the US and the EU to market definition with alleged price discrimination
[bookmark: _Hlk167782471]
A question arises as to when it might be appropriate to recognise markets based on customer type.  Does the possibility of anti-competitive price discrimination justify such an approach? Or should it be necessary to first prove that price discrimination would be possible? 

The 1992 US Merger Guidelines recognised that ‘where a hypothetical monopolist likely would discriminate in prices charged to different groups of buyers, distinguished, for example, by their uses or locations, the Agency may delineate different relevant markets corresponding to each such buyer group’.[footnoteRef:24]  [24:  US Department of Justice and the Federal Trade Commission, Horizontal Merger Guidelines, issued 2 April 1992, revised 8 April 1997, s 1.0.] 


In 1995, Hausman et al published their seminal article on price discrimination and antitrust.[footnoteRef:25] The authors described the 1992 US Merger Guidelines as an ‘explicit endorsement’[footnoteRef:26] of defining markets based on customer types. They questioned the approach of making market definition contingent on the feasibility of price discrimination, and argued that doing so may lead to Type 1 errors. Unlike the view set out in the 1992 Merger Guidelines, namely that the possibility of price discrimination justifies defining markets based on customer type, Hausman et al stated that ‘[b]efore price discrimination can be used to define markets … it must be established that the hypothetical monopolist could successfully practice price    discrimination’.[footnoteRef:27]  [25:  J A Hausman, G K Leonard and C A Vellturo, ‘Market Definition Under Price Discrimination’ (1996) 64 Antitrust Law Journal 367.]  [26:  Above, at 367.]  [27:  Above, at 371 (emphasis added).] 


When the US Horizontal Merger Guidelines were revised in 2010, the approach to defining markets to analyse the effects of price discrimination was elaborated, but maintained their position that the possibility of price discrimination sufficed to justify identify different customer markets. The Guidelines stated: ‘[t]he Agencies … often consider markets for targeted customers when prices are individually negotiated and suppliers have information about customers that would allow a hypothetical monopolist to identify customers that are likely to pay a higher price for the relevant product’.[footnoteRef:28]  The 2010 Guidelines noted: [28:  US Department of Justice and the Federal Trade Commission, Horizontal Merger Guidelines (19 August 2010) [4.1.4].] 


If a hypothetical monopolist could profitably target a subset of customers for price increases, the Agencies may identify relevant markets defined around those targeted customers, to who a hypothetical monopolist would profitably and separately impose at least a SSNIP … In practice, the Agencies identify price discrimination markets only where they believe there is a realistic prospect of an adverse competitive effect on a group of targeted customers.[footnoteRef:29] [29:  Above, at n 27 (emphasis added).] 


The position of the US agencies remains unchanged, with the recently released 2023 Guidelines also stating that markets may be defined by reference to customer groups if the ‘merged firm could profitably target a subset of customers’.[footnoteRef:30]  [30:  US Department of Justice and the Federal Trade Commission, Merger Guidelines (18 December 2023) [4.3.D.1].] 


The European Commission’s Market Definition Notice, issued in 1997,[footnoteRef:31] explains that separate customer markets are likely to be appropriate ‘when two conditions are met: (a) it is possible to identify clearly which group an individual customer belongs to at the moment of selling the relevant products to him, and (b) trade among customers or arbitrage by third parties should not be feasible’.[footnoteRef:32] The second of these conditions seems to imply that determining the feasibility of price discrimination precedes the process of market definition, and so is consistent with the approach of Hausman et al. [31:  European Commission, Market Definition Notification (97/C 372/03).]  [32:  Above, at [43]. On 8 November 2022, the European Commission put draft revised guidelines out for consultation. The draft notice adds a third condition, namely that the price discrimination is of a lasting nature. European Commission, Commission Notice on the Definition of the Relevant Market for the Purposes of Union Competition Law (Draft) 32 [88].] 


The Australian Competition and Consumer Commission’s (ACCC) current Merger Guidelines state that ‘[i]n certain cases where substitution possibilities are not uniform across consumer groups, it may be appropriate to define separate markets for different consumer groups’.[footnoteRef:33] Nevertheless, it also suggests that before markets can be defined based on separate customer groups, it is necessary to establish that price discrimination is possible, the Guidelines noting: [33:  Australian Competition and Consumer Commission, Merger Guidelines, issued November 2008, revised November 2017, 19 [4.35]–[4.38].] 


If suppliers can discriminate, a customer that has limited substitution possibilities receives different terms and conditions … In this situation it may be appropriate to consider two separate markets for merger analysis.[footnoteRef:34] [34:  Above, at 19 [4.37].] 


Unlike Hausman et al, the US and Australian agencies appear to recognise the need to define the market before considering whether or not a firm has engaged in price discrimination. However, their Guidelines are far from clear in this respect. For reasons explored below, we agree with the approach adopted by the US and Australian agencies. Concern about — rather than proof of — price discrimination is relevant when defining antitrust markets. That is, establishing actual price discrimination, or that price discrimination would be possible post-merger, is not the first step. Market definition is purposive. Separate customer markets can be defined even if it cannot first be shown that the hypothetical monopolist could definitely successfully engage in price discrimination. Market definition is a purposive exercise, and the likelihood that anti-competitive price discrimination can be assessed as part of the competition analysis market definition is undertaken to facilitate. As considered below, the Australian courts recently reached this conclusion, both at trial and on appeal, in Pacific National.  

[bookmark: _Hlk115440135]B Australia — Pacific National and market definition
The Pacific National case concerned the proposed sale of the Acacia Ridge Rail Terminal (ART) located in Queensland, by the Aurizon group to the Pacific National Group (PN). Aurizon is a vertically integrated rail linehaul operator and freight forwarder. It closed its interstate intermodal business in 2017 but until early 2019, operated an intrastate intermodal business.[footnoteRef:35] Pacific National provides rail linehaul services on both the standard gauge interstate lines and between terminals on the Queensland narrow gauge lines.  [35:  Pacific National Appeal (n 6) at [22]–[23].] 


The ART contains two terminals — a standard gauge terminal (Brisbane Multi-User Terminal) that connects to the standard gauge interstate rail network, and a narrow-gauge terminal (Queensland Terminal) that connects to the narrow gauge rail network within Queensland. The two terminals are connected by dual gauge railway lines and are thus able to facilitate the movement of intermodal freight into, out of and within Queensland as well as intermodal freight from standard to narrow gauge and vice versa.[footnoteRef:36] [36:  Above, at [30].] 


The ACCC alleged that ownership of the ART would raise barriers to entry in relation to the supply of freight services, and thus confer further market power on PN as those transporting freight by rail need to access the terminal. 
For some of PN’s customers, road transport was a viable alternative to rail, but for others it was not. It was alleged that PN would be able to identify the latter group’s WTP[footnoteRef:37] from past negotiations and could use this knowledge and its market power to charge a price reflective of the individual customer’s WTP, that is, it could price discriminate between customers.[footnoteRef:38]  The alleged competition concern was ‘the possibility that the ART acquisition and the provisions of the TSS [Terminal Services Subcontract] may harm competition in the supply of rail linehaul services’.[footnoteRef:39] This related specifically to ‘the supply of rail linehaul services to BFOs [beneficial freight owners] or freight forwarders acting on their behalf who acquire such services over long distances, and for whom road services and sea services do not provide an effective substitute’.[footnoteRef:40] [37:  WTP is the maximum amount that a consumer is willing to pay for one unit of a product.]  [38:  Pacific National Trial (n 6) at [25].]  [39:  Above, at [145].]  [40:  Above, at n 38.] 

Both at first instance and on appeal, a separate market for a particular group of customers was defined. At trial, PN argued — consistent with the views of Hausman et al — that the necessary conditions for price discrimination (namely, that captive customers could be identified and that profitable arbitrage between customer groups was not possible) had to be satisfied before a market could be defined by reference to customer types, that is, customers for whom road services and sea services are not a substitute for rail linehaul services.[footnoteRef:41] Beach J observed that ‘the implication from the necessity to show these two conditions is that they are, of course, sufficient to enable anti-competitive price discrimination amongst customers, such as to justify a market definition focused on a subset of customers for whom there are no ready substitutes’.[footnoteRef:42] However, his Honour noted that ‘[t]he ACCC accepts that the factual matters addressed by the theoretical preconditions proposed by PN [that is, the conditions necessary to enable price discrimination] have some relevance to my analysis of whether the relevant conduct would substantially lessen competition, but it says that they should form no necessary part of my process of market definition’.[footnoteRef:43]  [41:  Above, at [443]–[445].]  [42:  Above, at [446].]  [43:  Above, at [144].] 


His Honour agreed with the ACCC, expressly noting that he did not accept the necessity to establish the Hausman et al preconditions,[footnoteRef:44] and concluded that: [44:  Pacific National Trial (n 6) at [371].] 


the proposition that a market may be defined by reference to a subset of customers only when PN’s two theoretical preconditions for price discrimination are satisfied may be going too far … I am not necessarily required to satisfy myself of particular preconditions, such as those identified by PN, before identifying a market by reference to a particular subset of customers.[footnoteRef:45] [45:  Above, at [464] (emphasis in original).] 


Clearly, the trial judge saw no reason for determining the relevant market differently in principle when there was a competition issue concerning possible price discrimination. Nevertheless, a substantial aspect of the discussion of market boundaries in the judgement is an assessment of whether the alleged target group of customers could be distinguished adequately by the service provider, a key determinant of whether price discrimination is possible but something that is not required for market definition.[footnoteRef:46] [46:  The trial judge found that ‘[p]rice discrimination affects market definition when the hypothetical monopolist would have the ability to distinguish infra-marginal customers from marginal customers’: above, at [102] This mixes two separate but inter-related questions — (i) are there (sufficient) customers with very different substitution options such that they would be considered to be in different markets?; (ii) if so, is it possible to identify those customers? A positive response to each question indicates that price discrimination is likely to be profitable. The claim concerning price discrimination and the substantial lessening of competition which will be the focus of the competition analysis provides the basis for enquiries to respond to the first question. Respectfully, as noted above, the question is not whether a hypothetical monopolist could profitably price discriminate.] 


When considering demand-side substitution possibilities, Beach J concluded that at least for some users, ‘road services and sea services are not an effective substitute for rail linehaul services’.[footnoteRef:47] The possibility of supply-side substitution was ruled out, his Honour noting that  ‘there is no evidence that suppliers of services other than rail linehaul services can switch to supplying rail linehaul services, such as would warrant expanding the scope of the product market.’[footnoteRef:48] Given this, it was found that there were three separate markets for the supply of rail linehaul services to those for whom neither road services nor sea services provides an effective substitute for rail linehaul services.[footnoteRef:49] [47:  Pacific National Trial (n 6) at [535].]  [48:  Above, at [398].]  [49:  Above, at [532].] 


Although market definition was a key focus of the appeal in Pacific National, as noted, the issues raised mainly related to the conditions required for effective price discrimination. The Full Court referred to ‘defining a “price discrimination” market’.[footnoteRef:50] With due respect, this is misconceived albeit consistent with terminology used in the 2010 US Merger Guidelines.[footnoteRef:51] What needs to be defined is an antitrust market. Nevertheless, when using the term ‘price discrimination market’, the Full Court appears to be referring to an antitrust market that identifies not only products and geographic boundaries, but also a particular customer group or groups. Thus, despite the reference to a ‘price discrimination market’, the Full Court accurately summarised what was required to define the relevant antitrust market, that is: [50:  Pacific National Appeal (n 6) at [131].]  [51:  See text accompanying n 28.] 

for the purposes of applying s 50 to the ART acquisition, whether Pacific National was competitively constrained by road linehaul services in respect of its entire business, or whether there was a section of that business in respect of which the competitive constraints differed and Pacific National had greater market power to increase prices (or reduce discounts) such that the area should be considered to be a separate market.[footnoteRef:52] [52:  Pacific National Appeal (n 6) at [139]. ] 

[bookmark: _Hlk151454393]C Different customer groups/different markets

Different customers or groups of customers may respond differently to a price increase because for various reasons they view potential substitutes for the focal product differently. The same product may be used in different ways by different customers — for example, garden tools may be purchased by professional gardeners or for home use. Different responses may reflect different tastes or preferences. For example, all tickets sold for a live performance at a theatre provide access to that performance. However, theatre-goers may view seats located in different parts of the theatre differently — some may consider that the location of the seat alters the experience whereas others do not. Another reason why different customer groups may respond differently to an increase in the price of a particular product is because they have different switching costs. For example, if airfares on a particular route increased some consumers may switch to road or rail transport. However, for others who value time more highly, road or rail transport would not be an acceptable substitute.[footnoteRef:53]  Similarly, a new and possibly better product which is a close functional substitute for a long-established, reputable product may exist. However, for some possibly not inconsiderable time, some customers may not regard the new product as a close substitute for the earlier product because they may not be sure, for example, about the ability of the supplier to deliver on time and to specification.[footnoteRef:54] [53:  However, in Re Qantas Airways Ltd [2004] ACompT 9, the Australian Competition Tribunal found that there was likely to be sufficient substitutability to conclude that passengers travelling for business and leisure were in the same market. The Tribunal concluded that ‘the difference in the overall demand characteristics of business and leisure travellers is therefore not so great that a discontinuity in substitution possibilities between business and leisure travellers can be said to exist, justifying the characterisation that the applicants supply air passenger services into two distinct markets in the trans‑Tasman, namely a business traveller market in which the applicants are the primary competitors along with Emirates, and a leisure traveller market in which Virgin Blue and Emirates are also competitors’: at [244].]  [54:  Doctors are often slow to prescribe a new pharmaceutical when they have experience with another product that effectively treats the same medical condition. This may reflect inertia, but it may also result from the need for more information about the effectiveness of the new product.] 


The consequence of these different responses by customers is that if customers collectively are subject to a small but significant, non-transitory increase in price (SSNIP) by a hypothetical monopolist (HM), it is quite likely that the SSNIP would be unprofitable and that the market would be found to be broader.  Instead, assume that there are two groups of customers for the focal product, Groups A and B. Group A consists of buyers who do not consider that there are close substitutes for the focal product and thus would not respond to a SSNIP by the HM. Group B consists of buyers who consider that there are close substitutes for the focal product and who are therefore willing to substitute one or more alternative products in response to a SSNIP. If each group’s WTP is at least roughly known to the HM, this would allow the HM to profitably raise price to a class of targeted customers (Group A) without raising the price to all customers.  This would, in turn, place the customer groups in different markets that are defined not only in terms of products and location, but that also identify particular types of customers.[footnoteRef:55]   [55:  However, as noted in United States v Oracle Corp, 331 F Supp 2D 1098, ‘[c]ustomer preferences towards one product over another do not negate interchangeability. ... [T]he issue is not what solutions the customers would like or prefer … the issue is what they could do in the event of an anti-competitive price...’: at 1131. See also Federal Trade Commission v RR Donnelley & Sons 1990 WL 193674 at [2].] 


In summary, the issue is whether the conduct is anti-competitive, not whether it is price discrimination. It is not necessary to establish before or as part of the market definition process that the conduct is price discrimination. If the form of the conduct affects the competition process, then determining whether it is price discrimination is part of the competition analysis. 

Section IV: Establishing that pricing is discriminatory

Having defined the market/s appropriate for analysing the impugned conduct, it is necessary to establish whether the conduct is anti-competitive. This involves several steps, the first of which is to identify the nature of the conduct, that is, whether it is price discrimination. 

[bookmark: _Hlk151541499]If it has been established during the market definition process that there is a group or groups of customers that may be the target of price discrimination, at the competition analysis stage it will be necessary to consider whether the conditions necessary for a firm to profitably price discriminate are satisfied. The first requirement for establishing all forms of price discrimination is that all customers are supplied with the same product.[footnoteRef:56] To put this into context, it means that the focal product which is the basis for market definition must be the same for all customers even if they are in different markets. [56:  Different customers may be charged different prices because the product they are supplied with is different. For example, the product may be customised for different uses or may include other services (such as credit or delivery charges) and the costs incurred in supplying the product may therefore be different.] 


Second, there must be at least one group of customers whose price elasticity of demand is significantly lower than that of other customers, that is, for whatever reason they do not regard other products as close substitutes and so their WTP is lower. This provides the supplier with a degree of market power which is sufficient to allow it to raise the price charged to these customers relative to others, even if the supplier cannot be said to possess substantial market power in relation to all customers.

[bookmark: _Hlk155598150]Third, there must be no possibility of significant arbitrage from those paying lower prices to those paying higher prices as over time this would cause the differential to disappear.[footnoteRef:57] It is not necessary to show that no arbitrage is possible. Arbitrage on a modest scale may not deter or defeat discriminatory pricing. For example, even though parallel imports are increasing, international grey markets generally do not eliminate significant price differences across countries.[footnoteRef:58]   [57:  The feasibility of arbitrage depends on the type of product and the reason why some customers regard other products as poor substitutes. In relation to the first, if the focal product is a personal service (such as a haircut) arbitrage is not possible. For non-personal services and for goods, arbitrage may be possible, although this will not be the case if the target customers derive satisfaction from purchasing directly from the supplier (eg, some form of security) or due to switching costs, as discussed above. Further, ‘[a]rbitrage may be difficult if it would void warranties or make service more difficult or costly for customers’: United States, Submission to OECD Roundtable on “Price Discrimination” (29–30 November 2016) [3].  Arbitrage between customers may also be impractical if transportation costs are sufficiently high to offset the price differential.]  [58:  Above, at n 56. A grey market is one in which legitimately imported branded goods are sold — usually at significantly discounted prices — outside of the manufacturer's usual channels of distribution. Reasons why grey markets persist despite some arbitrage include: legal challenges to parallel importation, contractual and other strategies designed to tighten control over the supply chain, as well as the perception of many consumers that parallel imports are different to those sold in the local market. See A Duke, ‘The Empire Will Strike Back: The Overlooked Dimension to the Parallel Import Debate’ (2014) 37(3) Melbourne University Law Review 585 at 594–8.] 


In practice, satisfying these textbook conditions for price discrimination is not sufficient. A fourth condition — which builds on the second condition identified above — must also be satisfied: price discrimination can only be implemented profitably if the customer group with the lower price elasticity of demand can be identified by the seller with a reasonably high degree of accuracy and without undue additional expense. Leaving Big Data (see Section V below) to one side for now, one way of overcoming the identification problem is to find a means by which the customers self-identify their WTP. To this end, customers may be provided with an incentive to make choices that reflect their WTP. Depending on the circumstances, the offer of volume discounts or rebates to high volume buyers may cause buyers to consolidate their purchases to the supplier making the offer and away from the supplier’s competitors.[footnoteRef:59] Alternatively, customers may select the circumstances in which they make purchases, thereby enabling higher prices to be charged in given circumstances — examples include early bird specials where customers who purchase at a particular time obtain a lower price or in the case of newly released electronics such as smart phones, a higher price. Certain customers may qualify for a lower price if they can prove that they possess a given characteristic, such as being a student or a pensioner or in the case of software, a non-professional user. However, self-selection may not be necessary when through repeated interactions between the supplier and individual customers over time, the supplier learns enough about its customers’ substitution options to identify — with reasonable accuracy — those to target for price discrimination. This may occur where the price for each individual transaction is negotiated.  [59:  One of the ACCC’s claims in Pfizer Trial (n 5) concerned the volume rebates offered to pharmacies.] 


[bookmark: _Hlk151541571][bookmark: _Hlk151543721]That PN had the ability to distinguish customers with inelastic demand and then negotiate with them to obtain higher prices was central to the ACCC’s case in Pacific National. However, PN claimed that it was not able to accurately identify the customers without substitution options. Further, it claimed that the ability to do so accurately was especially important:

in industries such as the carriage of freight by rail where fixed costs are high (as a percentage of total costs) and so an attempted price increase that fails will result in customer loss.  In those industries, so PN says, any failed attempts to discriminate will result in a relatively large loss of margin.[footnoteRef:60]  [60:  Pacific National Trial (n 6) at [447].] 


The trial judge did not accept PN’s claim, finding that ‘whilst PN and Aurizon have various rate cards, a significant proportion of customer volumes are charged at individually negotiated prices’.[footnoteRef:61]  His Honour accepted that the evidence established that customers ‘with more attractive outside options in negotiation processes are able to extract better discounts’.[footnoteRef:62] It was found that ‘Pacific National can and does engage in significant tailoring of its prices, notwithstanding that it lacks perfect information, faces uncertainty, and cannot perfectly tailor its prices to match its customers’ WTP’.[footnoteRef:63] In other words, negotiation of rates for individual contracts established that price discrimination was occurring already and could occur post-merger. [61:  Above, at [378].]  [62:  Above, at [466].]  [63:  Above, at [485]. To substantially lessen competition if price discrimination is already possible, it would be necessary to show that the merger would in some way increase the breadth or the application of the discrimination.] 


On appeal, PN claimed that the trial judge was incorrect in his conclusion that it had sufficient information to price discriminate against those customers for whom road or sea services are not an effective substitute. Rather, PN claimed that observed differential pricing, which formed the basis of the trial judge’s conclusion that price discrimination was possible, reflected differences in services supplied and/or the cost of supply, that is, the first requirement discussed above was not met.[footnoteRef:64]  The Full Court rejected this. It concluded that there was enough evidence at trial to establish that ‘Pacific National has sufficient information about its customer’s competitive options that it can target higher prices (in effect, lower discounts) to those customers for whom road or sea services are not an effective substitute’.[footnoteRef:65] That is, it could engage in price discrimination. [64:  Pacific National Appeal (n 6) at [132].]  [65:  Above, at [143].] 


[bookmark: _Hlk151545757]Section V: The effects of price discrimination

[bookmark: _Hlk118196640]Although price discrimination may be used to achieve anti-competitive outcomes (eg, the offering of predatory discounts designed to exclude competitors),[footnoteRef:66] it is important to note that price discrimination may not be — and indeed generally is not — motivated by an anti-competitive objective. Rather the aim is to achieve higher profits than would be possible if a single price was offered to all buyers. Further, price discrimination may have beneficial effects. First, it may mean that a monopolist may set lower prices for a group of consumers, such as low-income earners, that would otherwise not purchase the product because the market (monopoly) price exceeds their WTP. This may increase output and reduce/eliminate the deadweight loss caused by monopoly pricing. Second, in a competitive oligopolistic market rival firms may have different views about which consumers to charge a low price and which to charge a higher price. The effects of personalised pricing on competition are complex, but one possibility is that it may trigger increased competition between competing firms, as each firm is better able to target customers of other firms with a competitive price offer.[footnoteRef:67] Third, to the extent that price discrimination increases profits, this may encourage investment in innovation which may stimulate rivals to respond.  [66:  OECD, Personalised Pricing in the Digital Era – Note by the United Kingdom (Report, 28 November 2018) 7.]  [67:  Above, at 6.] 


Nevertheless, price discrimination may have adverse consequences for competition. This Section begins by illustrating how this may occur. It then discusses the treatment of price discrimination in Pacific National and its potential effects in Pfizer. It concludes by briefly considering the possible impact of first degree price discrimination on consumers and the operation of markets.

[bookmark: _Hlk151706203]A Businesses, competition and price discrimination

There are various ways in which price discrimination may damage the competitive process depending on the type of price discrimination. Price discrimination, especially more personalised pricing, may facilitate predatory pricing by reducing the losses incurred from below cost pricing. This is because it avoids the need to cut prices to all customers. It enables just the marginal customers required to bring about the exclusionary effect to be targeted with just the level of prices required to cause them to leave their original supplier. Prices to the predator’s own core customers can be maintained or even increased. This may be a more likely strategy when prices are negotiated with customers.

Discounts or rebates are often offered to customers as a reward for loyalty, a sharing of the benefits that the firm has derived from their loyalty. These discounts/rebates may be a form of price discrimination if they are not reflective of cost savings and they can be used to ‘lock’ customers away from competitors making it difficult for them to achieve minimum efficient scale, thereby damaging the competitive process. Rewards may depend on the customer purchasing a particular volume of the supplier’s product and the extent of the discount may increase as certain volumes are exceeded. Conversely, price penalties may be imposed if certain sales volumes are not achieved. If these thresholds are set sufficiently high for individual customers, to achieve a discount/avoid a surcharge they may need to purchase all or almost all of their requirements from one supplier rather than spreading purchases across several suppliers, effectively ‘locking up’ the customers. [footnoteRef:68] [68:  For example, as was proposed by Pfizer Trial  (n 5).] 


Pricing which is, or is closer, to personalised pricing, also may provide an incentive for the use of anti-competitive exclusionary discounts/rebates. The aim may be to prevent entry or, as in Pfizer, to delay it, and so the discounts/rebates need to be set at a level that will prevent entrants achieving minimum efficient scale within a reasonable time. Alternatively, the aim may be to ‘tame’ existing rivals by making them less competitive in the market. While the desired outcome may be achieved by making a uniform offer to all buyers, information about the WTP of those buyers means that the discount/rebate can be set to reflect buyers’ WTP, and the offer can be limited to the approximate volume of sales needed to achieve the desired outcome. Again, this reduces the cost incurred.

[bookmark: _Hlk113953689]A third way in which the competitive process may be damaged by price discrimination is where a vertically integrated upstream business supplying downstream competitors discriminates in favour of itself (ie, self-preferences), thereby reducing the effective competitive constraint imposed on it by these downstream competitors.[footnoteRef:69] However, whether such conduct is likely to be economically rational is debatable, especially for platform businesses. On the one hand, as Adam et al observed, ‘making sellers on its platform less attractive to buyers goes directly against the fundamental business model of a platform’.[footnoteRef:70] On the other hand, the vertically integrated ‘entity loses some upstream profits but forces competitors to increase downstream prices, which makes the merged entity more competitive in the downstream market. It can increase downstream prices, sell more, or both and increase its profitability’.[footnoteRef:71] In the long run, such a strategy may see competitors exit the market. The difference in price may be described as a vertical price squeeze or a margin squeeze, meaning not simply that rivals are less competitive, but that the price charged leaves insufficient margin for their business to be viable.  Not only does such a pricing strategy foreclose existing rivals, it also creates or raises a barrier to entry.  Depending on the nature of the platform business and the significance of network effects competition for the market may be more relevant than competition in the market, making exclusionary conduct rational. [69:  As distinct from self-preferencing by promoting the platforms’ own products, for example, may be discriminatory but would not usually be described as price discrimination.]  [70:  K C Adam, J Caminade, and C R Knittel, ‘The Intersection of Self-Preferencing and Pricing Practices in the Digital World’ (2022) (June) The Price Point 4 <https://www.analysisgroup.com/globalassets/insights/publishing/2022-price-point-june-2022-monthly-highlight-newsletter.pdf> (accessed 12 July 2024).]  [71:  Above, at 3.] 


[bookmark: _Hlk151711344]B Anti-competitive price discrimination: case Law

In the European Union in MEO v Autoridade da Concorrencia,[footnoteRef:72] Advocate-General Wahl set out the relevant principles for determining whether price discrimination would contravene Art 102 (c) of the Treaty on the Functioning of the European Union, that is, when it would be anti-competitive. In his opinion price discrimination by a dominant firm will be in breach ‘if and only if competition between … trading partners is distorted by that discrimination’.[footnoteRef:73] This means that the customers discriminated against must be in the same market as those not discriminated against — they must be competitors. If it is appropriate to define separate markets for each group, the groups will not be competitors and so price discrimination will not distort competition and will not be anti-competitive.  [72:  C525/16 (EU:C:2017:1020).]  [73:  Above, at [68] (emphasis in original).] 


However, members of the ‘at risk’ group will, by definition, be competitors. All forms of price discrimination potentially apply differently to members of the ‘at risk’ group — with first degree price discrimination prices differing according to individual willingness to pay; for second degree price discrimination, they differ according to prices (discounts/rebates) which differ according to the size of individual purchases; and for third degree price discrimination, prices differ according to whether individuals fit within pre-determined categories. Thus, further price discrimination between members of the ‘at risk’ group has the potential to disrupt the competitive dynamics of the market in which that group operates which may be of concern if that disruption is non-trivial.

Competition concerns may be raised when a vertically integrated firm is able to discriminate against its customers/competitors in a downstream market. In Pacific National, the ACCC argued that a merger would strengthen the ability of the merged entity to engage in price discrimination, and that this would have negative effects on competition. The ACCC claimed inter alia that ‘PN will have, and be reasonably perceived by new entrants to have, the ability and incentive to discriminate against a potential new entrant’[footnoteRef:74] thereby raising barriers to entry. Despite the acceptance that customers lacking close substitutes for the relevant services were in a separate market, it needed to be established that PN as a vertically integrated operator competed with its customers in the relevant downstream market. Maybe it did, but it appears that this was not specifically considered. The ACCC’s argument appears simply to assume that this was the case. [74:  Pacific National Trial (n 6) at [25].] 


[bookmark: _Hlk151966898]Apart from discriminating by negotiating individual prices, another way in which competition may be distorted is through the offer of selective loyalty discounts or rebates to customers with lower WTP which deprive rivals of other customers, for example, because the volume of purchases required to qualify for the discount/rebate require aggregation of purchases. This may reduce the competitive constraint rivals can impose or if they are then unable to achieve minimum efficient scale may foreclose them, while also raising barriers to entry. Tying or bundling facilitated by price discrimination may have similar effects. 

While there have been cases in the European Union which have considered whether price discrimination in the form of loyalty discounts/rebates was anti-competitive,[footnoteRef:75] this has not been the case in Australia. However, the Australian courts recently considered the competitive effects of loyalty discounts/rebates more generally in Pfizer. Pfizer’s patent for the blockbuster drug Lipitor was expiring and entry by generic manufactures following this would see prices decline drastically. Prior to the expiry of the patent, Pfizer implemented several initiatives in anticipation of the entry of generics into the market. These included: [75:  This is, perhaps, unsurprising given the requirement not to discriminate within the common market.] 

· announcing in December 2010 that it would cease supplying prescription pharmaceuticals through wholesalers and would supply prescription pharmaceuticals direct to community pharmacies;
· establishing, in January 2011, an accrual funds scheme in which funds would accrue to each community pharmacy to which it supplied prescription pharmaceuticals based on a percentage of the price of Pfizer pharmaceutical products and to be rebated at a future; and
· making an offer to community pharmacies in January 2012, ‘as to the terms upon which it would supply Lipitor and its own generic atorvastatin (Atorvastatin Pfizer) which, inter alia, tied the rebates that were available from the accrual fund to the quantity of Atorvastatin Pfizer that the pharmacy purchased’.[footnoteRef:76] [76:  Pfizer Trial (n 5) at [6].] 

The ACCC alleged that Pfizer’s conduct cumulatively breached s 46. It was also alleged that the agreements that underpinned the strategy involved exclusive dealing in contravention of s 47 of the CCA. 
Both at trial and on appeal to the Full Court, Pfizer’s strategy was found not to be a breach of s 47. In all but one case where ongoing discounts were offered, Pfizer was held not to have imposed a condition with the attributes of compulsion and futurity, as required by the highly prescriptive definition of exclusive dealing.[footnoteRef:77] Even the imposition of the one condition that possessed those attributes did not involve a breach, as the court held it was not imposed for an anti-competitive purpose.[footnoteRef:78] The s 46 claim failed as it could not be said that Pfizer acted for the purpose of harming competitors. No claim was made concerning price discrimination which perhaps is unsurprising in the circumstances. Nevertheless, Pfizer’s strategy would be likely to distort competition between pharmacies that qualified for the discount/rebate and those that did not for the period prior to entry by manufacturers of generics. Arguably, this may have been too short a period to raise genuine competition concerns. However, part of Pfizer’s strategy was to introduce its own generic version of Lipitor prior to the expiry of the patent which contributed to the volume thresholds to qualify for the rebate. This had the potential to provide Pfizer with an ongoing first mover advantage following expiry, that is, it may have the potential to distort competition beyond the time at which the patent expired. [77:  Pfizer Appeal (n 5) at [577]–[578]. For a more detailed explanation, see A Duke and R L Smith, ‘Protecting Profits Post-Patent Expiry: ACCC v Pfizer, Patents and Competition Law’ (2019) 30(1) Australian Intellectual Property Journal 26 at 37–9.]  [78:  Duke and Smith (n 76) at 37–8.] 

[bookmark: _Hlk158035682][bookmark: _Hlk151708371]C Consumers and price discrimination

Big Data and algorithmic pricing are increasingly providing businesses with the ability to personalise pricing (first degree price discrimination). Does this mean Big Data and, inter alia, the personalised pricing it may make possible are likely to be a competition law focus in the future? In a submission to the OECD, the EU stated that personalised pricing may have negative effects on consumers.[footnoteRef:79] Nevertheless, there has been much debate about whether Big Data and the consequent ability to perfectly price discriminate raises concerns that need to be addressed by competition law and/or whether at least some of the concerns are better dealt with by other laws, such as those that address consumer protection, privacy and discrimination. It has been argued, for example by Carlton, that such ‘exploitative’ effects should not be the concern of competition authorities.[footnoteRef:80]  Findings concerning the effects on competition of personalised pricing are complex, depend on particular factual assumptions, and different economic models produce different predictions about the effects.[footnoteRef:81] [79:  OECD, Personalised Pricing in the Digital Era – Note by the European Union, Best Practice Roundtable (Report, 2018) [23]. ]  [80:  OECD, Price Discrimination – Note by Dennis W. Carlton, Best Practice Roundtable (Report, 29–30 November 2016) [1]. Possibly another issue is whether the objective of competition policy should be expanded to encompass issues of equity given that this may be regarded as an equity issue.]  [81:  For example, see C Townley, E Morrison and K Yeung, ‘Big Data and Personalized Price Discrimination in EU Competition Law’ (2017) 36 Yearbook of European Law 683 at 744–5ff. ] 


In circumstances where Big Data facilitates personalised pricing especially through personal offers, transparency may be reduced. As the much-publicised foray by Amazon into personalised pricing showed,[footnoteRef:82] consumers tend to regard it as unfair. Given this, Bourreau and de Streel suggest that personalised pricing may be indirect, either by providing personal discounts or rebates from a uniform price or by ‘search discrimination’ or steering.[footnoteRef:83] Botta and Wiedemann add decoys, drip pricing, re-offers and fake special offers as other indirect means of personalising prices.[footnoteRef:84] Consumer decision-making does not depend only on the price of the product, it also depends on relative prices, which requires the ability to make price comparisons. Lack of price transparency makes such comparisons difficult and may result in inappropriate decisions resulting in under/over consumption, an outcome which represents a market failure.  [82:  See, eg, M Bourreau and A de Streel, ‘The Regulation of Personalised Pricing in the Digital Era’ (2018) DAF/COMP/WD 150 [5].]  [83:  This refers to consumers being shown different products based on their personal information.]  [84:  M Botta and K Wiedemann, ‘To Discriminate or Not to Discriminate? Personalised Pricing in Online Markets as Exploitative Abuse of Dominance’ (2020) 50 European Journal of Law and Economics 381 at 384-5 ] 


Section VI: Concluding thoughts

In relation to market definition, it is generally accepted that the HMT provides the means to identify the relevant product and geographic dimensions of a market. It is also accepted that in certain circumstances it may be appropriate to identify a separate market for a particular group of customers, that is, a customer market. This may be the case where it is likely that certain customer groups will have significantly different substitution responses to a SSNIP.  However, where price discrimination is alleged, there remains confusion as to whether price discrimination should be established prior to markets being defined or vice versa. In this article, we hope to have developed a convincing case that having identified a group of consumers at risk from conduct, the HMT should be used to determine whether there is a separate antitrust market comprising these customers without reference to the nature of the conduct. 

As Carlton noted, price discrimination is not usually anti-competitive. Nevertheless, it may facilitate anti-competitive conduct (such as predatory pricing) or it may do so when coupled with other conduct (such as tying or bundling). In addition, the increased ability to engage in near perfect first degree price discrimination due to Big Data may adversely affect the operation of markets if it reduces price transparency. It is important, therefore, not only that these risks are recognised, but that the processes for assessing alleged price discrimination, including market definition, are clear and efficient.
