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ABSTRACT

Transparency is a radical expectation in the context of equality law. In a system highly dependent on individual en-
forcement, the lack of transparency in individual claiming dramatically limits the potential of equality law to achieve
systemic change. Overcoming discrimination that is systemic, embedded, and pervasive requires moving beyond
confidential mechanisms for addressing discrimination. Given that the implementation of workplace equality law
occurs in practice at the organisational level, there is a growing need to focus on what employers are actually doing
to achieve equality, and how their practices are accountable to those affected and the broader community. In this
paper, drawing on case studies from the United Kingdom and Australia, I consider how corporate and governmental
transparency might be extended to equality and discrimination, by embedding such obligations within positive
equality duties. I consider how the publication of equality information under the Public Sector Equality Duty in the
UK, and more limited gender pay gap reporting in the UK and Australia, have promoted transparency and addressed
inequality. Considering theories of targeted transparency and action cycles, [ put forward five key criteria to make
transparency via positive equality duties effective. I consider the limitations of existing models, and put forward
suggestions for how transparency might be better embedded and enacted in future positive equality duties.
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1. INTRODUCTION

Transparency is a radical expectation in the context of
equality law. To date, most enforcement of equality law
has occurred behind closed doors. Individual claims are
most often settled via confidential conciliation (Black-
ham and Allen 2019), with parties often bound by strict
nondisclosure agreements. Statutory secrecy obliga-
tions in legislation and budget cuts mean that equality
agencies rarely reveal much about the claims that they
receive or how they are resolved (Allen and Blackham
2019). In a system highly dependent on individual en-
forcement, the lack of transparency in individual claim-
ing dramatically limits the potential of equality law to
achieve systemic change. Secrecy can protect wrongdo-
ers from accountability for their actions, inhibit organi-
sational change, and prevent better processes and ac-
tions from being taken in the future. Overcoming dis-
crimination that is systemic, embedded, and pervasive
(Sturm 2001) requires moving beyond confidential
mechanisms for addressing discrimination.

Given that the implementation of workplace equal-
ity law occurs in practice at the organisational level,
there is a growing need to focus on what employers are
actually doing to achieve equality, and how their prac-
tices are accountable to those affected and the broader
community. Organisations are already required to col-
lect and report on data on various issues. This includes
environmental impact, supply chains, board diversity,
executive remuneration, tax and revenue, and work-
place health and safety. This information is reported to
various stakeholders, including shareholders, employ-
ees and external regulators. Corporate transparency, it
is said, facilitates corporate accountability. Owen (2003,

p. 2) says:

The whole raison d’etre for social and environ-
mental accounting lies in its potential to make
certain aspects of corporate activitore transpar-
ent to external stakeholders, who may then be
empowered to hold corporate management ac-
countable for their actions insofar as they are af-

fected by them.
Law in Context, Vol 37, Issue 2; 2021

Drawing on case studies from the United Kingdom
(UK) and Australia, I consider how corporate and gov-
ernmental transparency might be extended to equality
and discrimination, by embedding such obligations
within positive equality duties. I consider how the pub-
lication of equality information under the Public Sector
Equality Duty in the UK, and more limited gender pay
gap reporting in the UK and Australia, have promoted
transparency and addressed inequality. I consider the
limitations of existing models, and put forward sugges-
tions for how transparency might be better embedded
in future positive equality duties.

2. POSITIVE EQUALITY DUTIES

Positive equality duties are seen as a “fourth generation”
of equality law (Fredman 2011, pp. 299-302; see fur-
ther 2008, chap. 7), having potential to reframe the en-
tire structure and orientation of discrimination law.
Positive equality duties seek to encourage more proac-
tive and preventative approaches to achieving equality
(Dickens 2006, p. 447; 2007, p. 474; Fredman 2012, p.
271), shifting the onus from individuals to organisations
to detect and address unlawful discrimination
(Fredman 2012, p. 266). Positive duties represent a
“radical strategy for tackling deep-seated discrimina-
tion” (Davies 2009, p. 135) that could revolutionise “the
whole landscape of discrimination law” (Fredman 2012,
p. 271). Duties seek to prompt organisations to proac-
tively scrutinise and reform their own operations, with-
out external intervention (Hepple 2011, p. 326). They
can also help promote the mainstreaming of equality, in-
tegrating equality into organisational decision-making
and processes (McCrudden 1998-1999, p. 1699).

While positive equality duties have a number of am-
bitious aims, transparency is a key tool in prompting
proactive organisational approaches to equality
(Government Equalities Office 2010). As noted by the
report of the UK House of Commons Women and Equal-
ities Committee following its inquiry into Older People
and Employment:
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Transparency can drive progress, and facilitate
accountability for change ... if employers were
required to disclose data concerning the age
make-up of their employees it would show
where the issues lie, as an important starting
point in achieving that cultural change (Women
and Equalities Committee 2018a, p. 16).

The collection and analysis of data is a key way in
which organisations can scrutinise their own opera-
tions; it is therefore fundamental for organisations to ef-
fectively self-regulate their own equality outcomes
(Manfredi, Vickers, and Clayton-Hathway 2018, p. 393).

Transparency can be achieved through duties that
compel or encourage employers to reveal certain infor-
mation, such as pay or workforce composition data. This
reflects a form of targeted transparency (as opposed to
broad, governmental transparency). According to Fung
and others:

Targeted transparency aims to reduce specific
risks or performance problems through selec-
tive disclosure by corporations and other organ-
izations. The ingeniousness of targeted trans-
parency lies in its mobilization of individual
choice, market forces, and participatory democ-
racy through relatively light-handed govern-
ment action (Fung, Graham, and Weil 2007, 5).

Here, the risk or performance problem is inequality
or discrimination in how organisations operate, includ-
ing in their employment practices and performance of
their functions. According to Fung and others, targeted
transparency is particularly warranted where infor-
mation asymmetries risk perpetuating discrimination
or social inequalities (Fung, Graham, and Weil 2007, pp.
40-41).

Incorporating transparency into employer pro-
cesses can substantially improve the quality of the pro-
cesses themselves. For example, in their empirical study
of equal pay audits in the UK, Deakin and others found
that transparency was fundamental for securing the ef-

fectiveness of equal pay audits (S. Deakin, McLaughlin,
and Chai 2011, p. 123). Where audits were conducted in
secret, they tended to be narrow in scope, and had less
awareness of drivers of gender inequality. By contrast,
transparent pay audits “led to a deeper analysis of the
causes of the pay gap and related gender issues” (S.
Deakin, McLaughlin, and Chai 2011, p. 123). Further, the
results of transparent processes can be “assessed and
challenged”, and can lead to meaningful engagement
and deliberation by and with stakeholders (S. Deakin,
McLaughlin, and Chai 2011, p. 123).

By compelling organisations to release certain data,
positive duties require organisations to both collect and
analyse relevant data. Without such duties, organisa-
tions can be reluctant to prioritise data collection and
reporting: for some, being ignorant of a problem ab-
solves the organisation of responsibility for addressing
it.1 For others, particularly in times of crisis and auster-
ity, data collection and reporting is not seen as an organ-
isational priority, at least without regulatory prompting.
Without an obligation to gather and analyse data, em-
ployers may be unaware there is even a problem within
an organisation (Government Equalities Office 2015, p.
13).

The limited take-up of voluntary reporting is well il-
lustrated by the experience of the UK in relation to
workforce age composition reporting. In February 2017,
a UK-based initiative commenced asking employers to
commit to increasing the number of people in their
workforce aged 50 to 69, and to report on the age com-
position of their workforce (Women and Equalities
Committee 2018a, p. 16). Employers were asked to re-
port by the end of 2017. By the time the Women and
Equalities Committee prepared its inquiry report in
June 2018, a grand total of 10 employers had published
their workforce data (Women and Equalities Committee
2018a, p. 16). When I attempted to locate these publica-
tions in July 2020, the website had been removed (per-
haps implying that reporting had not increased overly
in subsequent years).

1 In relation to gender pay gap reporting, 2% of UK respondents who did not conduct gender pay gap reviews cited fear of what they
would find as a reason for not conducting the review (Winterbotham et al. n.d., 24).

Law in Context, Vol 37, Issue 2; 2021
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The UK had a similar experience of voluntary gender
pay gap reporting. There has traditionally been a reluc-
tance in the UK to impose mandatory gender pay gap re-
porting on UK employers. In the 2000s, there was in-
stead a focus on encouraging voluntary equal pay audits
within organisations, by focusing on the business case
for equality, promoting tool kits and resources, and re-
warding good practice (S. Deakin, McLaughlin, and Chai
2011, p. 117). This voluntary approach had limited im-
pact in practice: a telephone survey conducted in Sep-
tember 2014 with 855 private and voluntary sector UK
employers with 150 or more staff found that 31% of re-
spondents had conducted or were conducting a formal
gender pay gap review (Winterbotham et al. n.d., p. 22),
and 41% currently analysed pay data to explore the gen-
der pay gap (Winterbotham et al. n.d., 20). Of those who
had not conducted a formal pay gap review, the vast ma-
jority (89%) said this was because they already pro-
vided equal pay (Winterbotham et al. n.d., p. 24). How
this could be known without a pay gap review or data
analysis is entirely unclear.

Of employers who had conducted a pay review, only
13% had reported this data: 10% had reported this data
internally, and 7% had reported externally
(Winterbotham et al. n.d., p. 29). Overall, only 4% of all
surveyed employers had voluntarily reported on their
gender pay gap, either internally or externally
(Winterbotham et al. n.d., p. 29); this was despite 63%
of respondents saying that ensuring there was no gap
between men’s and women’s pay was a high or fairly
high priority for their organisation (Winterbotham et al.
n.d., p. 14). Two-thirds of respondents (66%) had
adopted or planned no approach at all for reducing their
organisations’ gender pay gap (Winterbotham et al. n.d,,
14). Thus, voluntary measures appeared largely ineffec-
tual across the vast majority of UK employers.

While UK employers might be uniquely reticent in
this area, it is more likely that promoting transparency
cannot be a voluntary initiative: employers do not have
the will or the inclination to be proactive in this space
without regulatory intervention. In the 2014 survey of
UK employers in relation to gender pay gap reporting,
for example, respondents cited an employee complain-
ing or taking legal action (37%) and complying with

Law in Context, Vol 37, Issue 2; 2021

legislation (13%) as key factors that might prompt them
to examine their gender pay gap (30% said this question
was notrelevant to them, as they already had equal pay)
(Winterbotham et al. n.d., p. 26).

Requiring data to be collected, analysed and re-
leased focuses organisational attention on equality and
discrimination within an organisation. Andy Briggs, the
CEO of Aviva UK Insurance, as the UK Government Busi-
ness Champion for Older Workers, therefore gave evi-
dence to the Women and Equalities Committee that “ul-
timately, my experience of working in business is that if
things are measured and published, it does get greater
focus within a business” (Women and Equalities
Committee 2018a, p. 17). Fear of releasing data that
casts organisations in a negative light, and subsequent
reputational impacts (‘shaming’), can also be an im-
portant prompt for change (see Blackburn and Hart
2003, pp. 63-64; Wooten and James 2004; James and
Wooten 2006; J. Barnes and Burke 2012, pp. 171-72, p.
189). The UK Women and Equalities Committee there-
fore recommended that, to address age discrimination
at work, “the Government introduce mandatory regula-
tions to require all public-sector employers, and private
and voluntary sector employers with more than 250
staff, to publish the age profile of their workforce”
(Women and Equalities Committee 2018a, p. 17). The
UK government, however, would not accept this
recommendation without further evidence of need for
such transparency:

The Government sees the value in companies
being transparent about the age make up of
their workforce. The Civil Service already does
this, as do many leading employers. ... In terms
of introducing mandatory regulation, Govern-
ment would need more evidence about the effi-
ciency and impact of such a measure to see
whether it could justify placing an additional
burden on employers. By way of comparison,
the introduction of mandatory gender pay gap
reporting was estimated to have a net annual
cost to business of £3.8m (at 2014 prices)
(Women and Equalities Committee 2018b, p. 4).

Thus, while increased transparency has great poten-
tial to focus and direct organisational attention to
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addressing inequality, it is not always seen as economi-
cally or politically beneficial given the costs involved
(Fung, Graham, and Weil 2007, p. 43).

3. DESIGNING EFFECTIVE POSITIVE DUTIES

While transparency through positive duties has great
potential to promote equality, the release of information
in and of itself is not enough. Positive duties need to be
designed in a way that maximises the impact of trans-
parency in achieving equality. Fung and others argue
that targeted transparency policies have five key char-
acteristics, which I have adapted for our purposes:

1. Mandated public disclosure

2. By private or public organisations

3. Ofstandardized, comparable, and disaggregated in-
formation

4. Regarding specific (equality) practices

5. To further a defined public purpose (here: the pur-
suit of equality) (Fung, Graham, and Weil 2007, 6).

Fung and others argue that enacting a general policy
into specific transparency requirements entails a fur-
ther five features:

1. A specific policy purpose (such as addressing ine-
quality)

2. Specified information disclosers (and possibly users)

A defined scope of information to be disclosed

A defined information structure and vehicle (that s,

information metrics, how information should be

disclosed, how often, and in what format)

5. An enforcement mechanism (Fung, Graham, and
Weil 2007, p. 39).

>

Where transparency policies achieve their aims,
they do so through an “action cycle”, which Fung and
others see as having five steps (again, which [ have
adapted):

1. Information users perceive and understand dis-
closed information

2. And therefore choose more equality-advancing op-
tions.

3. Information disclosers perceive and understand us-
ers’ changed choices

4. And therefore improve their practices
5. That in turn reduce the risks of inequality (Fung,
Graham, and Weil 2007, p. 6).

This is depicted in FIGURE 1.

Targeted
transparency
policy
Discloser's
mandated
information
User's Discloser's
perceptions responses
and and
calculation behaviour
Hsed Discloser's
AElS perceptions
actions and
behaviour a"d.
calculations

FIGURE 1: Targeted Transparency Action Cycle

This action cycle is not only grounded in consump-
tion but also in broader engagement by information us-
ers, who can include consumers, investors, and employ-
ees (Fung, Graham, and Weil 2007, p. 48). Thus, these
policies exert market-based, organisational and politi-
cal pressure for change (Fung, Graham, and Weil 2007,
p. 49). One challenge in applying this model to the public
service in particular, however, is that people tend to
have limited choice when engaging with government;
there is only one government agency that provides so-
cial security payments, for example. Fundamental is-
sues for the action cycle in the context of transparency
positive equality duties, then, are (1) whether equality
information will be sufficiently influential on user deci-
sion-making to change user behaviour; and (2) whether
users will have sufficient ‘choice’ in this context to influ-
ence organisational decision-making (see, eg, Fung,
Graham, and Weil 2007, p. 174).

Law in Context, Vol 37, Issue 2; 2021
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A range of established actors could be seen as key
information users in the equality context. For listed
companies, shareholders can play a key role in address-
ing discrimination and promoting equality. The pres-
ence of shareholders may increase organisational visi-
bility and the importance of reputation, providing an in-
centive for companies to adopt best practice in equality
matters (Felstead et al. 2002, p. 57; Wood, de Menezes,
and Lasaosa 2003, pp. 223). Deakin and others (2012,
pp. 131-32) found that workplaces listed on the stock
market were more likely to have formal equal oppor-
tunity policies that mentioned gender, though they were
no more likely to actually monitor or review their activ-
ities for potential discrimination.

Trade unions and collective employee bodies can
also play a key role in this area. The presence of trade
unions may increase external scrutiny of an organisa-
tion and its equality practices (Felstead et al. 2002, p.
57). Unionised workplaces are more likely to have for-
mal equal opportunity policies (Hoque and Noon 2004,
p. 488; Kersley et al. 2006, p. 239), monitoring and re-
view activities (Kersley et al. 2006, p. 248), and a “stra-
tegic approach” to equality issues (H. Barnes, Smeaton,
and Taylor 2009, p.p. 35, 80). However, the decline in
union membership and the coverage of collective activ-
ity makes this form of scrutiny increasingly problematic.

While Fung and others’ model might need adapting
before being applied to equality transparency policies,
it draws our attention to five key criteria to make trans-
parency via positive equality duties effective.

First, there is a need for information quality. Quality
in this context has a number of elements. To be effective,
transparency must be based on “detailed and material
information” (Landau and Marshall 2018, p. 329) which
is “broadly comparable in quality, detail and vocabulary”
(Landau and Marshall 2018, p. 330) to facilitate bench-
marking across and between organisations and indus-
tries. More generally, organisations need to report the
right information: that is, data on measures that are
meaningful and relevant to promoting equality. In rela-
tion to equality law, for example, data rarely considers
intersectional experiences (Women and Equalities
Committee 2018a, p. 15; Manfredi, Vickers, and Clayton-

Law in Context, Vol 37, Issue 2; 2021

Hathway 2018, p. 394), even though these are key to un-
derstanding how people actually experience discrimi-
nation in practice (Blackham and Temple 2020). The
data that is reported also needs to be accurate, and col-
lected using systems that are robust and have integrity.
In relation to equality information, employees, potential
employees and service users may be reluctant to reveal
sensitive personal information; this is likely to limit the
comprehensiveness and accuracy of the data held by or-
ganisations (Manfredi, Vickers, and Clayton-Hathway
2018, p. 394). Manfredi and others therefore argue that
there is a need to build trust among such individuals, to
ensure the data that is gathered is a reliable and accu-
rate basis on which to evaluate and review policies and
procedures (Manfredi, Vickers, and Clayton-Hathway
2018, p. 394).

Second, and relatedly, information needs to be read-
ily accessible and made available to information users;
disclosure then helps to address the information asym-
metry between organisations and those to whom they
are accountable (Landau and Marshall 2018, p. 329;
Fung, Graham, and Weil 2007, p. 40). It is only when in-
formation is easily accessible that it can enter into users’
calculus and inform their actions (Fung, Graham, and
Weil 2007, 54): “the cost of acquiring and using new in-
formation must be low enough to justify users’ efforts in
relation to expected benefits” (Fung, Graham, and Weil
2007, p. 56). Accessibility in this context means that in-
formation should not be buried on a website or in an ap-
pendix to an annual report. Rather, information needs
to be distributed directly to relevant stakeholders, in a
format that makes data accessible, comprehensible and
meaningful. Further, there is a need for the centralised
aggregation, analysis and reporting of data across or-
ganisations and industries, to facilitate effective bench-
marking and public scrutiny of information. Thus, as
Fung and others argue, transparency needs to be ‘user-
centred’ (Fung, Graham, and Weil 2007, p. 11).

Third, information users should be consulted and en-
gaged with in the process of gathering, evaluating, and
responding to organisational data. Revealing infor-
mation alone is not enough: disclosure must be part of
an ‘action cycle’ in which stakeholders are engaged in



ISSN: 1839-4183

analysing, critiquing, and feeding back information to
the organisation. This embeds user responses into or-
ganisational decision-making (Fung, Graham, and Weil
2007, p. 11), with the ultimate aim of achieving organi-
sational change (Landau and Marshall 2018, p. 329).
Thus, disclosure is part of an active process of engage-
ment with community actors and stakeholders. Im-
portantly, too, this process of engagement must reach
the right participants, with conscious efforts made to
not exclude more marginal voices (Manfredi, Vickers,
and Clayton-Hathway 2018, pp. 394-95). As Manfredi
and others argue, consultation must have both reach
and depth, be participatory, and focus on deliberation
and openness (Manfredi, Vickers, and Clayton-Hathway
2018, p. 398).

Fourth, there need to be accessible, efficient and ef-
fective procedures in place to monitor, scrutinise and
enforce positive duties if they have not been complied
with. How best to enforce a positive duty is one of the
more contentious issues in contemporary equality law,
especially given individuals rarely enforce their own in-
dividual rights to be protected from discrimination (See,
eg, Blackham 2020). Positive duties - including duties
aimed at increasing transparency - are aimed at achiev-
ing systemic and cultural change, including through the
mainstreaming of equality. Ideally, this might mean
there is no need for enforcement: if information is em-
bedded and mainstreamed in organisational decision-
making, addressing inequality will become part of how
an organisation operates, without external prompting.
More realistically, enforcement will be required to en-
sure targeted transparency is effective (Fung, Graham,
and Weil 2007, p. 45).

The question for positive duties is: who should be
tasked with their enforcement? As positive duties are
largely aimed at structural change, individuals may not
have a sufficient interest in such matters to take the lead
on enforcement. Equally, it is not always possible for
statutory equality agencies, with limited budgets and
staffing, to monitor the behaviour of every organisation
which is subject to a duty. That said, Fung and others see
“[m]onitoring nonreporting or misreporting and then
levying penalties for those who violate disclosure

requirements” as essential to the success of these re-
gimes (Fung, Graham, and Weil 2007, pp. 45, 179). To
some extent, and in some contexts, a requirement to
consult or engage with key stakeholders may operate as
an enforcement mechanism, especially where organisa-
tions are engaging with established collective actors like
unions. Further, the process of collecting and analysing
data might operate to prompt a form of internal self-reg-
ulation by organisations themselves (Manfredi, Vickers,
and Clayton-Hathway 2018, p. 371). Even in this context,
there needs to be a mechanism for resolving disputes
that cannot be solved at the local level, or addressing
cases where organisations simply fail to engage or en-
gage fully with the process of transparency. Finding an
effective balance between individual, collective, agency
and organisational self-enforcement is a key challenge
for positive duties.

Fifth, Fung and others argue that transparency poli-
cies need to be sustainable, and grow in use and scope
over time (Fung, Graham, and Weil 2007, p. 11). Trans-
parency policies are the result of political compromises,
that limit their initial scope and impact (Fung, Graham,
and Weil 2007, p. 11). Policies need to be continuously
refined and improved to rectify identified gaps in infor-
mation and compliance. Thus, there is a need for the on-
going evaluation and refinement of positive duties
(Fung, Graham, and Weil 2007, p. 179).

Itis clear, then, that building transparency, data col-
lection and reporting into positive equality duties is po-
tentially a key mechanism for achieving organisational
change. However, the devil is in the detail: requiring
data to be reported is not sufficient to achieve meaning-
ful change. We must be attuned to the extent to which
positive duties achieve data quality, data accessibility
and meaningful engagement in practice. It is to these
questions to which I turn in the next section.

4. POSITIVE EQUALITY DUTIES AND TRANSPAR-
ENCY IN PRACTICE

4.1 UNITED KINGDOM

The Great Britain Public Sector Equality Duty (PSED) re-
quires public authorities or people exercising public

Law in Context, Vol 37, Issue 2; 2021
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functions to, in exercise of their functions, have “due re-
gard” to the need to:

e eliminate discrimination, harassment, victimisation
and conduct prohibited by the Equality Act 2010
(UK);

e advance equality of opportunity between persons
who share and do not share a protected characteris-
tic; and

o foster good relations between persons who share
and do not share a relevant protected characteris-
tic.2

The general PSED is complemented by specific du-
ties, which are designed to facilitate compliance with
the general duty. These specific duties differ across Eng-
land, Wales, and Scotland.

The GB PSED was based on the statutory duty in
Northern Ireland under the Northern Ireland Act 1998 s
75(1), which requires a public authority to:

[[In carrying out its functions relating to Northern
Ireland have due regard to the need to promote
equality of opportunity-

(a) between persons of different religious belief, po-
litical opinion, racial group, age, marital status
or sexual orientation;

(b) between men and women generally;

(c) between persons with a disability and persons
without;

and

(d) between persons with dependants and persons
without.

The publication of information is seen as a fundamental
feature of positive duties in the UK. Grosser and Moon
(2008, p. 181) write that “it is implicit in the Public Sec-
tor Duty that increased transparency afforded by moni-
toring and reporting would improve gender equality”. A

2 Equality Act 2010 (UK) s 149.

2012 Equality and Human Rights Commission (EHRC)
report on the publishing of equality information noted a
number of benefits of making equality information ac-
cessible, including that it encouraged public authorities
to: identify equality challenges; find ways to mitigate
adverse impacts on particular groups; come to under-
stand how policies and practices impact on different
groups; set equality objectives based on robust evi-
dence; and have baseline data to evaluate the impact of
different initiatives (EHRC 2012, p. 4).

Under the Equality Act 2010 (Specific Duties) Regu-
lations 2011 (UK) SI 2011/2260, public authorities must
publish information to demonstrate their compliance
with the PSED,3 including by publishing information re-
lating to employees who share a relevant protected
characteristic (but only where the public authority has
150 employees or more).* However, the EHRC found in
2012 that only 50% of public authorities had published
sufficient equality information on their staff and ser-
vices to meet their obligations under the duty; and only
78% had taken some steps to publish equality infor-
mation (EHRC 2012, pp. 5-6, 8). Thus, the EHRC report
raises concerns about the effectiveness of the PSED, and
the specific duties in particular, in ensuring the publica-
tion and reporting of information.

In Wales, the Equality Act 2010 (Statutory Duties)
(Wales) Regulations 2011 (Wales) S1 1064/2011 (W155)
includes specific duties relating to the collection and
publication of information. Public authorities must
make such arrangements as they consider appropriate
to identify, collect, and publish information that relates
to compliance with the PSED,5 and collect and publish
information about the protected characteristics of all
their employees.6 Public authorities must “take all rea-
sonable steps” to ensure that information which they
are required to publish is accessible by persons who
share one or more protected characteristics.? Going

3 Equality Act 2010 (Specific Duties) Regulations 2011 (UK) SI 2011/2260, reg 2(1).

4 Ibid reg 2(4)-(5).

S Equality Act 2010 (Statutory Duties) (Wales) Regulations 2011 (Wales) SI 1064/2011 (W155) reg 7.

® 1bid reg 9.
" Ibid reg 6.

Law in Context, Vol 37, Issue 2; 2021
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further than in England, Welsh public authorities must
also make such arrangements as they consider appro-
priate to assess the likely impact of policies on compli-
ance with the PSED, monitor the impact of policies on
compliance with the PSED, and publish reports on their
assessments.8 Further, Welsh authorities and Ministers
must report on progress towards complying with the
general duty.?

The specific duties in Scotland also have a particular
focus on reporting. Under the Equality Act 2010 (Specific
Duties) (Scotland) Regulations 2012 (Scot) SI
2012/162,19 public authorities in Scotland must report
on “mainstreaming”, by publishing reports every two
years on the progress made to make the PSED “integral
to the exercise of its functions so as to better perform
that duty”. 11 Scottish authorities must also publish
equality outcomes, and report on progress to achieve
those outcomes every two years;12 and are required to
assess the impact of proposed or revised policies, con-
sidering evidence relating to persons who share a pro-
tected characteristic, and publish the results.13 Authori-
ties must also gather and publish information on the
composition of their workforce, and recruitment, reten-
tion and development of employees, with respect to
protected characteristics.1* This information must be
used to “better perform the equality duty”.1s The Scot-
tish Ministers must also take steps to gather infor-
mation on the protected characteristics of members of

8 1bid reg 8.
° lbid reg 16, 17.

public authorities, and to provide that information to
the listed authority.16 The listed authority must then use
the information to better perform the equality duty.!”

Gender pay gap information must be published for
authorities with 20 or more employees,18 as must an
equal pay statement relating to occupational segrega-
tion and pay differentials based on gender, race and dis-
ability.19 Published information must be accessible to
the public.20 Again, these specific duties are far more
comprehensive than those in England. They also have a
far stronger focus on reporting on mainstreaming,
which is absent in England.

It appears that the more detailed reporting require-
ments in Scotland are prompting fairly high compliance
with the specific duties. In a 2015 survey of public au-
thority compliance with the specific duties, the EHRC in
Scotland found that 96% of public authorities published
a mainstreaming report and reported on progress made
to achieve their equality outcomes; 95% published gen-
der pay gap information; and 89% published some em-
ployee information (though this varied across the pro-
tected characteristics) (Equality and Human Rights
Commission Scotland 2015a). Thus, compliance was
fairly high across the Scottish authorities, though there
was scope to improve the quality of information pub-
lished (Equality and Human Rights Commission
Scotland 2015b).

10 The 2012 Regulations were amended in 2015 to expand the listed authorities: The Equality Act 2010 (Specific Duties) (Scotland)
Amendment Regulations 2015 (Scot) SI 2015/254; and in 2016: The Equality Act 2010 (Specific Duties) (Scotland) Amendment Regula-
tions 2016 (Scot) SI 2016/159.

11 Equality Act 2010 (Specific Duties) (Scotland) Regulations 2012 (Scot) SI 2012/162 reg 3. This reflects a broader Scottish commit-
ment to mainstreaming (Scottish Government 2015). See Breitenbach (2004) in relation to gender.

12 Equality Act 2010 (Specific Duties) (Scotland) Regulations 2012 (Scot) SI 2012/162 reg 4.

13 |bid reg 5.

14 |bid reg 6.

15 1bid reg 6(2).

16 |bid reg 6A; as amended by The Equality Act 2010 (Specific Duties) (Scotland) Amendment Regulations 2016 (Scot) SI 2016/159 reg
4,

17 1bid.

18 |bid reg 7; as amended by The Equality Act 2010 (Specific Duties) (Scotland) Amendment Regulations 2016 (Scot) SI 2016/159 reg 5,
6 (previously 150 employees).

19 |bid reg 8.

20 |bid reg 10.

Law in Context, Vol 37, Issue 2; 2021



ISSN: 1839-4183

In a follow up survey conducted in 2017, 93% of
public authorities had published a mainstreaming re-
port, and 94% had published equality outcomes (EHRC
2017). Only 90% reported on progress made to achieve
their equality outcomes, down from 96% in 2015. Fur-
ther, only 57% reported using evidence in developing
their outcomes, and 52% reported involving people
who share a relevant protected characteristic in devel-
opment outcomes. It is possible, though, that some au-
thorities gathered evidence and involved communities
without explicitly reporting it. Overall, though, compli-
ance remains fairly high across the Scottish public au-
thorities.

Similar, though less detailed, reporting obligations
are imposed on authorities in Northern Ireland who
must consult on?! and submit a scheme to the Equality
Commission of Northern Ireland (ECNI) showing how
they propose to fulfil their obligations under the equal-
ity duty,22 including in relation to assessing compliance,
consulting, monitoring any adverse impact of policies
and publishing the results, and ensuring public access to
information and services.z3

In terms of developing an action cycle to advance
transparency, the English PSED does not include any
duty to consult on equality matters.24 In Wales, however,
the Equality Act 2010 (Statutory Duties) (Wales) Regula-
tions 2011 (Wales) SI 1064/2011 (W155) include spe-
cific duties relating to consultation and involvement.
Public authorities must comply with engagement provi-
sions in developing equality objectives, 2> identifying

2LNI Actsch 9, s 5.
22 hid sch 9, s 2(1), 4(1).
23 |bid sch 9, s 4(2).

relevant information for publication,2¢é carrying out an
assessment,2” and making or revising a Strategic Equal-
ity Plan.28 These engagement provisions require the in-
volvement of persons who share one or more of the pro-
tected characteristics, and who have an interest in the
way that the authority carries out its functions; and in-
volving and consulting other persons as the authority
considers appropriate, in carrying out an activity.2% Con-
sultation is at the heart of the Welsh approach to gov-
ernance,3? and the specific duties extend that to equality
issues (Foster 2015, p. 156). Consultation is also built
into the enforcement of the NI duty, where authorities
must consult on3! the scheme for fulfilling their obliga-
tions under the equality duty,32 and include information
in that scheme on how they will consult on equality mat-
ters.33 Thus, the devolved nations offer some insights
into how consultation and engagement could be inte-
grated into the specific duties, including to promote a
transparency action cycle.

In relation to enforcement, the PSED can be en-
forced by both the EHRC and judicial review in the civil
courts (not Employment Tribunals); it creates no cause
of action at private law.3* The PSED is designed so that
these enforcement mechanisms should generally not
need to be exercised: as Manfredi and others have ar-
gued, ‘the PSED is designed as second-generation regu-
lation, which aims to achieve a culture of compliance, ra-
ther than relying on coercive court proceedings’
(Manfredi, Vickers, and Clayton-Hathway 2018, p. 370).
The PSED is grounded in “responsive proceduralized
self-regulation, in which compliance is based on

24 This may be compared with the previous duties for race, gender and disability equality, which all included some engagement compo-

nent.

%5 Equality Act 2010 (Statutory Duties) (Wales) Regulations 2011 (Wales) SI 1064/2011 (W155) reg 4.

% |bid reg 7.
27 |bid reg 8.
28 |bid reg 15.
29 |bid, reg 5.

% These provisions are like those that were in the original draft of the English regulations (Hepple 2011,pp. 326-27).

3INI Actsch 9, s 5.

32 |bid sch 9, s 2(1), 4(1).
33 Ibid sch 9, s 4(2).

34 EgA s 156.
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developing the capacity of institutions to address ine-
quality” (Manfredi, Vickers, and Clayton-Hathway 2018,
p- 371). By changing organisational systems and pro-
cesses, and restructuring organisational decision-mak-
ing, it is hoped that organisations will achieve equality
aims by changing their internal operations (Manfredi,
Vickers, and Clayton-Hathway 2018, p. 371), consistent
with reflexive law (Blackham 2019). Critics of the PSED
have argued that its focus on procedure has led to a “box
ticking” mentality and an excessive focus on procedur-
alism, which has been exacerbated by judicial review’s
focus on process not outcome (Manfredi, Vickers, and
Clayton-Hathway 2018, pp. 374-75; Fredman 2012, pp.
275-76).

In 2013, a review was conducted of the PSED.
Manfredi and others examined the evidence presented
to that review, to evaluate how the duty was operating
in practice (Manfredi, Vickers, and Clayton-Hathway
2018). They found that public authorities who partici-
pated in the review often reported that they had im-
proved their data collection and monitoring systems in
response to the PSED (Manfredi, Vickers, and Clayton-
Hathway 2018, p. 381). This helped to identify disad-
vantaged groups, and often led to a review of services to
achieve more equitable outcomes (Manfredi, Vickers,
and Clayton-Hathway 2018, p. 381). Manfredi and oth-
ers also identified a number of examples of good prac-
tice in relation to consultation, and found that this par-
ticipative dimension helped to empower non-govern-
ment organisations to hold government authorities to
account (Manfredi, Vickers, and Clayton-Hathway 2018,
pp. 379-81).

4.2 AUSTRALIA

Positive duties are less widespread in Australian equal-
ity law, and do not typically focus on transparency or

35 Equal Opportunity Act 2010 (Vic) s 15(2).
3 |bid s 15(6).
37 |bid s 15(3).
3 |bid s 15(4).

reporting. However, positive duties are in place in some
Australian states and territories.

4.2.1 VICTORIA

In Victoria, those who have a duty not to discriminate
under the Equal Opportunity Act 2010 (Vic) (including
employers), “must take reasonable and proportionate
measures to eliminate that discrimination, sexual har-
assment or victimisation as far as possible”.35 What is
“reasonable and proportionate” depends on:

e the size of the business;

e the nature and circumstances of the business;
e available resources;

e Dbusiness and operational priorities; and

e practicability and the cost of the measures.36

This duty is not subject to individual enforcement;3?
rather, it may be the subject of an investigation by the
Victorian Equal Opportunity and Human Rights Com-
mission (VEOHRC).38

Victorian public authorities are also under a duty
under s 38(1) of the Charter of Human Rights and Re-
sponsibilities Act 2006 (Vic), which makes it “ unlawful
for a public authority to act in a way that is incompatible
with a human right or, in making a decision, to fail to
give proper consideration to a relevant human right”.
The human rights protected by the Charter include the
right to: enjoyment of human rights without discrimina-
tion,39 equal protection of the law without discrimina-
tion, and equal and effective protection against discrim-
ination.#® ‘Discrimination’ is defined as that within the
scope of the Equal Opportunity Act 2010 (Vic).#! The
Charter duty cannot be pursued independently as a
cause of action, and a breach of the Charter does not

39 Charter of Human Rights and Responsibilities Act 2006 (Vic) s 8(2).

“ |bid s 8(3).
“1 |bid s 3(1).
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sound in damages.*? However, under s 39(1) of the
Charter, it appears that there is standing to make a com-
plaint for breach of the Charter, if it is linked with an-
other complaint for the same relief via a non-Charter
cause of action.

When originally drafted, the lack of individual en-
forcement in the Charter was seen as an asset. Accord-
ing to Williams, the Charter was more about changing
the culture of government than about enforcement and
litigation (Williams 2006, p. 899). The Charter was de-
signed to be preventative, and to make human rights a
mandatory part of decision making - that is, to main-
stream human rights (Williams 2006, p. 893). Thus, it
was focused on achieving dialogue about human rights
(Williams 2006, pp. 901-2), and requiring decision
makers to think and act in a way that respected rights
(Schleiger 2011, p. 30). The Charter duty would require
public authorities to justify their decision making, ra-
ther than to overturn their decisions, even if was not
what a judge would have decided in the circumstances
(Schleiger 2011, p. 31). Thus, the Charter provided an
incentive for public authorities to think and act trans-
parently, in way that respected human rights (Schleiger
2011, p. 31). Through increased transparency, it was
hoped there would be more public satisfaction with the
work of government (Schleiger 2011, p. 31). While
transparency was a key aim in developing the Charter,
there was no subsequent requirement to be proactively
transparent or report specific data: accessibility and
transparency are only achieved by challenging govern-
ment actions in superior courts (Brett Young 2015, p.
11). In practice, the VEOHRC has found this to be “inac-
cessible and inadequate” (VEOHRC 2015, p. 1).

A new era of using transparency to achieve equality
might be emerging in Victoria. In February 2020, the
Victorian Parliament passed the Gender Equality Act
2020 (Vic) (GE Act), which seeks to promote gender
equality across the Victorian public service. The GE Act
creates a number of new duties and processes that are
designed to promote gender equality across public

%2 |bid s 39(3).
43 Gender Equity Act 2020 (Vic) s 5(1).

Law in Context, Vol 37, Issue 2; 2021

sector organisations, universities and local councils
with more than 50 employees (“defined entities”43),
which will commence on 31 March 2021.

More specifically, the GE Act imposes a new duty to
promote gender equality on these organisations, requir-
ing them to: (a) consider and promote gender equality;
and (b) take necessary and proportionate action to-
wards achieving gender equality in developing policies
and programs and delivering public services (s 7). This
duty does not give rise to individual enforcement rights,
or create grounds for review or affect the validity of any
act (s 8).

Further, the GE Act requires defined entities to:

e undertake workplace gender audits, to assess gender
equality and inequality in the entity’s workplace (s
11).

e develop and implement Gender Equality Action
Plans, drawing on the results of a workplace audit,
and including strategies for achieving workplace
gender equality (s 10).

e undertake gender impact assessments when devel-
oping or reviewing any policy, or public program or
service, to ensure they take into the account the
needs of people of all genders (s 9).

e make ‘reasonable and material progress” towards
workplace gender equality indicators (ss 16(1)), in-
cluding

o gender composition of all levels of the work-
force;
gender composition of governing bodies;
equal remuneration for work of equal or com-
parable value;

o sexual harassment;
recruitment and promotion practices;
availability and utilisation of terms, conditions
and practices relating to family violence leave,
flexible working arrangements, and working
arrangements supporting employees with fam-
ily or caring responsibilities;
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o gendered segregation within the workplace;
and
o any other prescribed matters (s 3).

e publicly report on progress every two years (s 19),
including on gender impact assessments under-
taken, progress towards the Gender Equality Action
Plan, and progress to meeting the workplace gender
equality indicators and any targets or quotas (s
19(3)).

The Minister may also issue guidelines in relation to the
allocation of funding (s 48) and procurement (s 49).

The GE Act explicitly seeks to make progress to-
wards gender equality transparent, through the publi-
cation of Gender Equality Action Plans and progress re-
ports (s 20). Further, it requires organisations to gather,
analyse, report on and integrate data into their decision-
making, including data on intersectional inequality (ss
9(2)(c), 11(2)(c)). The GE Act explicitly requires defined
entities to base their gender workplace audit on gender-
disaggregated data and, if available, data about Aborigi-
nality, age, disability, ethnicity, gender identity, race, re-
ligion and sexual orientation (s 11(3)). Thus, the Act
may encourage defined entities to adopt a more data-
driven and intersectional approach to workforce man-
agement.

The GE Act also includes consultation as an essential
feature of its procedural requirements, explicitly requir-
ing defined entities to consult when preparing Gender
Equality Action Plans (s 10(2)(b)) and to publish Gen-
der Equality Action Plans on their website and notify
relevant stakeholders of the publication (s 12(3)). On
paper, then, the GE Act appears to make basic provision
for an ‘action cycle’ in relation to gender equality, in-
volving stakeholders in analysing, critiquing, and feed-
ing back information (Landau and Marshall 2018, 329).
It remains to be seen how entities embrace these

4 Anti-Discrimination Act 1998 (Tas) s 104(2).

provisions, and the effectiveness of these provisions in
practice.

Importantly, then, the GE Act also provides for the
centralised monitoring and aggregation of reports and
plans, and enforcement of obligations, via the newly
formed Public Sector Gender Equality Commissioner (s
28). The Commissioner is required to keep a register of
Gender Equality Action Plans (s 14(1)), aregister of pro-
gress reports (s 21), and may publish Gender Equality
Action Plans (s 14(2)). The Commissioner may issue
compliance notices for a failure to publish a Gender
Equality Action Plan or progress report, or a failure to
make progress (s 22). If compliance notices are not com-
plied with, the Commissioner may accept written en-
forceable undertakings (s 27), recommend ministerial
action, publicly name the entity, or apply for a Tribunal
order directing compliance (s 26). As noted above, the
centralised collection and analysis of data is particularly
important in promoting transparency. Further, having a
dedicated body for monitoring, enforcing and promot-
ing compliance is likely to be essential for the effective
adoption of this legislation.

4.2.2 TASMANIA

A positive duty is also imposed on Tasmanian organisa-
tions by s 104 of the Anti-Discrimination Act 1998
(Tas). Under that duty, an organisation must “take rea-
sonable steps to ensure that no member, officer, em-
ployee or agent of the organisation engages in discrimi-
nation or prohibited conduct”.#4 Further, organisations
must ensure that their members, officers, employees
and agents are aware of conduct prohibited by the Act,
notified of any Tribunal order resulting from an inquiry,
and do not engage in, repeat or continue such conduct.4
Failure to comply with this duty means an organisation
is liable for any contravention of the Act which is com-
mitted by its members, officers, employees and agents.46

4 Anti-Discrimination Act 1998 (Tas) s 104(1). It is unclear whether this latter requirement only relates to the conduct which is the

subject of a Tribunal order.

4 Anti-Discrimination Act 1998 (Tas) s 104(3). This presumably relaxes the requirement for a claimant to establish vicarious liability

and/or agency.
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Again, this duty is less focused on transparency or the
publication of information.

4.2.3 AUSTRALIAN CAPITAL TERRITORY

A duty is also in operation in the Australian Capital Ter-
ritory under the Human Rights Act 2004 (ACT). Under s
40B(1), it is unlawful for a public authority: (a) to act in
a way that is incompatible with a human right; or (b) in
making a decision, to fail to give proper consideration to
arelevant human right.

Human rights include, under s 8(3) of the Act, “the
right to equal and effective protection against discrimi-
nation on any ground”. Unlike in Victoria, individual en-
forcement is possible in the ACT: s 40C enables individ-
uals to start Supreme Court proceedings against a public
authority if they would be a “victim” of the contraven-
tion of the duty. The Supreme Court may grant any ap-
propriate relief except damages.*” While the ACT duty
seeks to mainstream equality, there is no broader obli-
gation to publish information to promote transparency.

4.3 GENDER PAY GAP REPORTING

In addition to general obligations under positive duties,
more specific obligations are imposed in the UK and
Australia in relation to gender pay gap reporting.

4.3.1 UNITED KINGDOM

The Equality Act 2010 (UK) includes two provisions rel-
evant to pay transparency. First, s 77 protects “relevant
pay disclosures” - that is, disclosures “made for the pur-
pose of enabling the person who makes it, or the person
to whom it is made, to find out whether or to what ex-
tent there is, in relation to the work in question, a con-
nection between pay and having (or not having) a par-
ticular protected characteristic”.48 A term of work which
seeks to prevent a relevant pay disclosure is unenforce-
able.*9

Section 78 of the Equality Act 2010 (UK) makes pro-
vision for regulations requiring publication of gender
pay gap information, for employers with at least 250
employees. While this was originally due to commence
in 2013, the Coalition Government decided in 2010 not
to implement the provision as planned (S. Deakin,
McLaughlin, and Chai 2011, p. 118). Annual gender pay
gap reporting was (finally) introduced for UK employ-
ers by the Equality Act 2010 (Specific Duties and Public
Authorities) Regulations 2017 (UK) SI 353/2017 and
Equality Act 2010 (Gender Pay Gap Information) Regula-
tions 2017 (UK) SI 172/2017. Unlike the PSED, this ap-
plies to both the public and private sectors (for employ-
ers with over 250 employees), and will likely cover
around 50 per cent of UK employees (GOV.UK 2017c).
Reports need to include mean and median gender pay
gap figures for hourly pay, the proportion of men and
women in each pay quartile, and mean and median gen-
der pay gaps for any bonuses paid, as well as the pro-
portion of men and women receiving bonuses (GOV.UK
2017c; 2017a). Employers are also “encouraged” to
publish an action plan detailing steps that will be taken
to address the gender pay gap (GOV.UK 2017c), and a
supporting narrative that ‘helps anyone reading the
statement to understand your organisation’s view of
why a gender pay gap is present and what the organisa-
tion intends to do to close it' (GOV.UK 2017b). Annual
pay gap reports must be uploaded on a company web-
site that is accessible to employees and the public (and
left up for three years) and to a government website.
The government website - the Gender Pay Gap Service -
offers users the ability to search by organisation or sec-
tor, and to download a spreadsheet which will be popu-
lated with employer data.50

While there are no specific penalties for failing to
comply with the reporting requirements, non-compli-
ance is an unlawful act falling within the EHRC’s existing
enforcement powers. The EHRC sent enforcement

47 Human Rights Act 2004 (ACT) s 40C(4). The time limit on such claims is a year, unless the Court orders otherwise: s 40C(3).

4 Equality Act 2010 (UK) s 77(3).

4 Ibid s 77(1)—(2).

50 Available at https://gender-pay-gap.service.gov.uk/.
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letters to 1,456 companies on 9 April 2018 for failing to
file gender pay gap information; enforcement action
was also taken against 100 companies which submitted
questionable data (Barr and Perraudin 2019). However,
one statistician estimated in May 2018 that 10-15% of
the 10,504 organisations that submitted data had en-
tered incorrect information (Marriott 2018). In 2019,
the EHRC wrote to 47 organisations who failed to re-
port; started investigations. It entered into formal
agreements with one organisation for a failure to report,
with four organisations for a failure to report on time;
and started an investigation into the adequacy of one or-
ganisation’s data. Following this enforcement action, all
employers complied with reporting requirements
(Equality and Human Rights Commission 2021).

Even with these errors and gaps in reporting, it ap-
pears gender pay gap reporting is having a significant
impact in practice. Blundell (2021), for example, argues
that women’s strong preference against high pay gap
employers has forced some organisations to close their
pay gap by as much as 1.6%. Duchini, Simion and Turrell
(2020) argue that pay transparency has increased the
probability that women are hired in above-median-
wage occupations by 5%.

4.3.2 AUSTRALIA

In Australia, the reporting obligations in relation to gen-
der equality are imposed by the Workplace Gender
Equality Act 2012 (Cth) (WGE Act), which applies to
non-public sector employers 5! and higher education
providers with 100 or more employees. Employers are
required to report on topics including equal pay, gender
composition of the workforce, gender composition of

governing bodies, flexible work arrangements, consul-
tation in relation to gender equality, and sex-based har-
assment and discrimination (including relevant policies
and training that are in place) against minimum stand-
ards.52 The reports are public and must be signed by the
organisation’s Chief Executive Officer.53 Employers who
fail to lodge a report or provide misleading information
in areport will be deemed to be non-compliant and may
be named by the Workplace Gender Equality Agency
(WGEA).54 Ultimately such an employer may be pre-
vented from contracting with the Commonwealth gov-
ernment. In her second reading speech, the Minister for
the Status of Women, Julie Collins, said that through
these measures, the Bill will “allow for more transpar-
ency in reporting” and that it “improves the transpar-
ency and fairness of the compliance framework and con-
sequences for noncompliance”.55

The WGE Act signified a shift in thinking about gen-
der equality - earlier legislation required only proce-
dural compliance (namely reporting) without any
benchmarking against standards or penalties for non-
compliance other than being named in a report. Many
employers failed to report at all. Under the new WGE Act,
businesses have more certainty about when and what
they need to report on, and are able to measure their
progress over time. According to the Minister, the data
gathered by the WGEA would mean it “will know exactly
what is happening, and where, in Australian workplaces
regarding gender equality practices and outcomes”.56

The WGEA'’s dataset, which consolidates the infor-
mation reported by employers, captures data relating to
around 40 per cent of Australian employees (Workplace
Gender Equality Agency 2017a, 5). This data is made

51 The Australian Public Service Commission is required to collect data about the composition of the Commonwealth public service:
Public Service Act 1999 (Cth), s 44. This is published in its annual State of the Service report: see https://www.apsc.gov.au/initiatives-
and-programs/workforce-information/research-analysis-and-publications/state-service (accessed 8/4/19). Commonwealth government

agencies are also required to take measures to increase female workforce participation: see Equal Employment Opportunity (Common-

wealth Authorities) Act 1987 (Cth).

52 Workplace Gender Equality Act 2012 (Cth) ss 3, 13. See further Workplace Gender Equality (Matters in Relation to Gender Equality

Indicators) Instrument 2013 (No 1) (Cth).
%3 Workplace Gender Equality Act 2012 (Cth) s 13.
%4 Ibid ss 13A, 16, 19B, 19C, 19D.

5 Commonwealth, Parliamentary Debates, House of Representatives, 1March 2012, 2440 (Julie Collins).
56 Commonwealth, Parliamentary Debates, House of Representatives, 1March 2012, 2440 (Julie Collins).
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accessible and available in three key ways. First, individ-
ual organisational reports are available online at the
WGEA’s website (Workplace Gender Equality Agency
2017b): between January 2014 and 2016, these public
reports were downloaded over 30,000 times
(Workplace Gender Equality Agency 2017a, 8). Second,
the WGEA offers compliant reporting organisations ac-
cess to a confidential and customised Competitor Anal-
ysis Benchmark Report, which highlights organisational
performance relative to others. This is thought to help
organisations identify and set realistic goals for im-
provement and track their progress over time. In 2015-
16, of organisations that were offered a report, 37.1%
accessed the material.5” However, these benchmark re-
ports are only offered to organisations themselves, and
not to employees, unions, and the general public. This
may impede the potential to create a market for equal
employment opportunities in Australia (Smith and
Hayes 2015, p. 195). Third, the WGEA has created a Data
Explorer, which allows the public to access aggregated
reported information, and analyse trends by industry
(Workplace Gender Equality Agency n.d.). The Data Ex-
plorer had 20,053 unique users between 1 July 2018
and 30 June 2019 (Workplace Gender Equality Agency
2019, pp. 20-21).

Overall, the WGEA model reflects a comprehensive
approach to consolidating organisational reporting, and
making information accessible and useable. However,
the WGEA reporting process is limited in scope, as it
only covers large private sector employers and higher
education providers, and only relates to sex (and not
other protected attributes). The WGEA has recom-
mended that consideration be given to at least allowing
for voluntary reporting by excluded employers (that is,
those in the public sector or with less than 100 employ-
ees), to enhance the national dataset and “create a much
fuller and accurate picture of gender -equality”
(Workplace Gender Equality Agency 2017a, p. 23). Fur-
ther, the AHRC’s 2016 Willing to Work report recom-
mended that the mandate of the WGEA be expanded, to
become the Workplace Gender Equality and Diversity

Agency, to allow monitoring and reporting across all at-
tributes (AHRC 2016, p. 14).

The WGEA model appears to have been successful at
securing organisational reporting: comparatively few
organisations have failed to comply with their reporting
obligations, as represented in Table 1 (Workplace Gen-
der Equality Agency 201743, p. 24). The slight increase in
non-compliance in 2015-16 represents a shift in the
WGEA’s approach to non-reporting: in the first two
years, the WGEA engaged repeatedly with late and non-
reporters to secure compliance (Workplace Gender
Equality Agency 2017a, p. 24). These efforts have been
reduced since the 2015-16 reporting year, resulting in
a larger number of non-compliant organisations. These
numbers are no longer specifically reported in WGEA’s
2018-19 annual report; however, as at 24 July 2020,
WGEA included 124 organisations on its non-compliant
list out of 4,841 reporting organisations in 2018-19
(2.56% ) (Workplace Gender Equality Agency 2020).

TABLE 1: Non-compliant organisations (Source: WGEA)

Reporting pe- Non-compliant | Reporting or- % non-compli-
riod organisations ganisations ant

2013-14 44 4456 0.99

2014-15 44 4686 0.94

2015-16 74 4707 1.57

5. DISCUSSION AND CONCLUSION

Organisational transparency offers dramatic potential
to recast the way in which we address inequality. Par-
ticularly in relation to gender equality, with the passing
of the GE Act in Victoria and the establishment of the
WGEA at the federal level, there is renewed potential for
an active cycle of transparency, reporting, engagement,
and action. These two jurisdictions also offer an im-
portant model for how information might be centrally
aggregated, analysed and fed back to organisations. The
issue, of course, is that the Victorian measures only ap-
ply to the public sector, and the WGEA only covers large
private sector employers and universities. In the UK,
positive duties only apply to public entities, though

> Workplace Gender Equality Agency. 2016. ‘Annual Report 2015-16°, 20. This statistic was not reported in 2018-19.
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gender pay gap reporting has been extended to all large
organisations in the public and private sectors.

Extending transparency measures and reporting to
all employers does not make logical sense: for small em-
ployers, with only a handful of employees, data analysis
is at best unhelpful and unnecessary. However, covering
both the public and the private sector is a logical expan-
sion of existing regimes. Further, extending coverage to
employers with at least 100 employees (as is the case at
the federal level in Australia) or even 50 employees (as
in Victoria) would be a sensible step, particularly given
widespread employment by medium-sized enterprises
in both Australia and the UK.

The existing limited scope of positive duties - apply-
ing exclusively to the public sector in the UK and Victo-
ria - reflects the public/private dichotomy in equality
law. As Thornton (1991) has argued, equality is only ac-
cessible in the public sphere; however, as public ser-
vices are increasingly privatised, and the public/private
divide is increasingly meaningless, this is problematic.

While transparency has significant potential in this
area, we must pay concerted attention to how these
measures are implemented and adopted. In other areas
of law and policy, increased transparency has not al-
ways achieved its aims in practice. For example, in the
context of modern slavery, Landau and Marshall (2018)
argue that supply chain transparency is increasing the
awareness of various stakeholders of issues of modern
slavery, and prompting the adoption of organisational
policies and processes. However, transparency legisla-
tion in that context does not make any particular action
or inaction illegal, and the legislation is limited in scope
to just cover the largest businesses (Landau and
Marshall 2018, p. 326). Further, the quality of reporting
can be variable (Landau and Marshall 2018, p. 327), and
the regulatory regime risks prompting “superficial or
cosmetic forms of compliance” - a tick box mentality
(Landau and Marshall 2018, p. 328). Thus, Landau and
Marshall (2018, p. 325) argue that transparency is just
“one among many tools that can be used to promote
greater corporate accountability for labour exploitation
in domestic and transnational supply chains”. The ques-
tion, then, is whether transparency is enough to prompt

meaningful change; and what if, for example, people are
willing to tolerate inequality, and transparency does not
prompt action?

Transparency can also be fragile: in the UK, for ex-
ample, gender pay gap reporting was suspended in
2019-20 due to the COVID-19 pandemic; a further 6-
month extension on enforcement action was granted in
2021 (Government Equalities Office 2021). This may
mean organisations have even less incentive to consider
the gendered impact of COVID-19 on their workforce. As
the UK House of Commons Women and Equalities Com-
mittee (2021, p. 37) argued, in seeking the urgent rein-
statement of gender pay gap reporting: “this should
have been a time for more - not less - transparency”.

Recognising these challenges, this paper has put for-
ward five key criteria for ensuring the efficacy of trans-
parency effected via positive equality duties. There
must be a focus on (1) information quality and (2) acces-
sibility, including via central aggregation and bench-
marking; (3) consultation and engagement with infor-
mation users; (4) effective procedures to monitor, scru-
tinise and enforce positive duties and (5) a focus on
making policies sustainable, so they grow in use and
scope over time. As we seek to advance transparency to
encompass all protected characteristics - beyond exist-
ing provisions on gender equality and gender pay gap
reporting - these are important principles to keep in
mind.

It is clear, too, that transparency should not sup-
plant other forms of regulation, but can be a useful com-
plement to them (Fung, Graham, and Weil 2007, pp. 37,
176). Further, there is a need for rigorous research to
monitor and evaluate transparency measures as they
are implemented in practice. A particular challenge for
equality law is achieving meaningful engagement of
stakeholders with organisational reporting. While there
are engagement mechanisms in place for some jurisdic-
tions, it is unclear the extent to which this ‘action cycle’
is being achieved in practice. Overall, then, the substan-
tial potential of transparency to advance equality may
not yet be achieved in practice. Future regulatory re-
form must remain attuned to the need to promote the
active cycle of engagement between organisations and
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stakeholders, and the need to promote accessible,
meaningful, and detailed information disclosures.
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