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Three Issues in the Law of Contractual

Discretion

Jason NE Varuhas*

Abstract—The new law of contractual discretion is developing apace. This article
addresses three major issues in this dynamic field. First, the article propounds an
analytical framework for understanding the nature and practice of reasonableness
review in the contractual setting, based on doctrinal exegesis of the full run of cases
on contractual discretion. Significantly, the analysis demonstrates that review of
contractual discretion is characterised by a ‘variable intensity’ approach: the inten-
sity with which courts scrutinise exercises of discretion is dependent on a series of
contextual factors. Second, the article analyses the genus of the implied term, which
imposes legal constraints on contractual decision-makers, arguing that the term is
properly conceptualised as a term implied in law. Third, the article addresses the re-
medial consequences of non-compliance with implied fetters, identifying three dif-
ferent remedial models in the case law. The article challenges the common assertion
that damages are the invariable remedy, arguing that an impugned exercise of dis-
cretion may be void or voidable.

Keywords: contract law, discretion, judicial review, implied terms, remedies,
Wednesbury.

1. Introduction

Contracts often confer discretionary powers on one party which, when exer-

cised, affect not only their own interests but also those of the other party.

Such powers arise across myriad contractual contexts. For example, loan

agreements may confer discretion on the lender to amend interest rates, and

employment contracts may empower the employer to grant a bonus and de-

cide quantum. This article takes ‘discretion’ to denote ‘decisional choice’. In

contrast to application of legal rules, the decision-maker is not working to-

wards a notional right answer; rather, they may choose amongst outcomes.
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It has been recognised for some time that contractual discretions are not

unfettered. Courts generally imply a term to limit such powers. However,

since the Supreme Court’s landmark 2015 decision in Braganza, the case law

on the implied term has gained new momentum, resulting in a growing and

fast-evolving body of jurisprudence.1 One of the most significant features of

that decision was importation of the Wednesbury ground, developed in admin-

istrative law, into the contractual setting.

This article addresses three major issues in this developing field: the nature

of reasonableness review under the implied term; the genus of the term; and

remedies. These issues have in common that they are critical to full under-

standing of the new law of contractual discretion, but have not been the sub-

ject of detailed examination.

The article first proffers an account of the nature and practice of

Wednesbury as applied to contractual discretion. Doctrinal exegesis reveals that

reasonableness—a seemingly unitary standard—is applied by courts with ‘vari-

able intensity’. The article identifies and rationalises contextual factors which

affect whether a court will apply greater or lesser scrutiny to a given exercise

of contractual discretion. The article also demonstrates that, contrary to com-

mon claims that Wednesbury is an amorphous standard, the case law is charac-

terised by specific subprinciples which ground intervention on the Wednesbury

basis. Together, these features form an analytical framework for understanding

the Wednesbury doctrine in the contractual setting.

Second, we currently lack a clear understanding of the term’s basic nature:

is it a term implied in law or fact? The matter has not been seriously analysed

in case law, while most commentators assume the term is implied in fact. This

article challenges that view: as the term has evolved, all of its significant fea-

tures indicate it is a legal implication.

Third, it is often assumed that non-compliance with the term is to be

treated as an ‘ordinary’ breach of contract, necessarily sounding in damages.

This article demonstrates that damages are not the invariable remedy: several

remedial models are evident in the cases. Specifically, an impugned decision

may be void or voidable. In such cases, damages may not be available.

Section 2 introduces the implied term. The article goes on to examine the

Wednesbury limit (section 3), the genus of the implied term (section 4) and

remedies (section 5).

2. Introducing the Implied Term

Over the last 40 years there has been a steady rise in cases in which courts

have implied terms to fetter contractual discretions.2 For much of this time,

1 Braganza v BP Shipping Ltd [2015] 4 All ER 639.
2 Cases tend to take the starting point of modern legal development as The Vainqueur Jose [1979] 1 Lloyd’s

Rep 557, albeit implied fetters were recognised prior: eg Weinberger v Inglis [1919] 1 AC 606.

2 Oxford Journal of Legal Studies
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the case law developed in drips and drabs, was somewhat fragmented, charac-

terised by a generally restrained judicial approach, and the term was formu-

lated slightly differently from case to case, albeit with little consequence; there

was limited consideration of the term’s normative foundations, and interrela-

tionship with other fields.3 However, Braganza marked a turning point in the

case law, and its maturation. The Supreme Court analysed prior cases as

forming a distinct jurisprudence, authoritatively formulated the term, and

addressed its rationale and connection with administrative law. The case law

has since gained new momentum.

Turning first to the rationale, prior cases stated that the concerns motivating

the implication of constraints were that discretionary power should not be

abused4 and that one party should not be subject to the other’s whim.5 In

Braganza, Lady Hale endorsed these rationales, articulating two reasons why a

risk of abuse arises.6 The first may be described as ‘legal’ inequality. Because

one party has legal power to unilaterally affect the other’s interests, the latter

is vulnerable to abuse of that power. The risk is real because the decision-

maker typically has a ‘conflict of interest’; for example, a supplier with power

to vary the contract price has incentives to set an exorbitant price, and the

other party shall be bound. Second, in addition to the basic inequality that

goes with all legal powers to bind another, certain contractual relationships are

characterised by a more general ‘factual’ inequality, such as economic or social

disparity, which may heighten the risk of abuse. In Braganza, Lady Hale

invoked the example of employment. It is increasingly recognised that employ-

ment relationships are lopsided, with the employee beholden to the employer

for their livelihood.7

In some jurisdictions, such as Canada, legal constraints on discretion are

conceptualised as instantiations of a general doctrine of good faith.8 But

English law has not recognised, nor grounded the Braganza term in, such a

general doctrine.9 Rather, Braganza is a tailored solution to a specific

problem: abuse of discretion. This reflects the English courts’ general

preference for incrementalism—developing ‘piecemeal solutions in response

to demonstrated problems of unfairness’—ahead of general organising

3 This contrasts with the more developed law governing domestic bodies: Evangelou v McNicol [2016]
EWCA Civ 817, [48].

4 Socimer International Bank Ltd (in liq) v Standard Bank London Ltd [2008] Bus LR 1304, [66]; The Product
Star [1993] 1 Lloyd’s Rep 397, 404; Clark v Nomura International Plc [2000] IRLR 766, [41].

5 Product Star (n 4) 404; Weinberger (n 2) 636; Mid-Essex Hospital Services NHS Trust v Compass Group UK
and Ireland Ltd [2013] EWCA Civ 200, [136].

6 Braganza (n 1) [18].
7 Malik v BCCI SA [1998] AC 20, 37–8, 45–6; Johnson v Unisys Ltd [2003] 1 AC 518, [19]–[20], [35]–

[37], [72], [77]; R (Unison) v Lord Chancellor [2017] UKSC 51, [6].
8 Bhasin v Hyrew [2014] 3 SCR 494; Wastech Services Ltd v Greater Vancouver Sewerage and Drainage District

2021 SCC 7.
9 Horkulak v Cantor Fitzgerald International [2005] ICR 402, [30]; Compass (n 5) [105]; MSC Mediterranean

Shipping Co SA v Cottonex Anstalt [2016] 2 CLC 272, [45] (contrast [2015] 1 CLC 14, [97]). Note, however,
that Braganza-like principles form part of the duty of good faith recognised in the pensions context: IBM UK
Holdings Ltd v Dalgleish [2014] Pens LR 335 (IBM HC); [2018] ICR 1681 (IBM CA).
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principles.10 This difference in rationale likely explains differences between the

English and Canadian case law. Specifically, that English courts are relatively11

more open to drawing on administrative law in fashioning the implied term

likely follows from the rationale of protection from abuse of power having

clear synergies with the basic mission of judicial review.

This rationale manifests in the legal requirements stated authoritatively in

Braganza, as comprising the implied term: powers must be exercised honestly,

genuinely, in good faith, and consistently with contract terms, and not arbi-

trarily, capriciously or unreasonably, nor for improper purpose. The status of

other grounds, such as procedural fairness, remains to be authoritatively

decided.12

In Braganza, the court acknowledged the growing alignment of these

requirements with administrative law principles. Prior decisions had observed

similarities between principles applied in each setting, but counselled that any

analogy be treated with caution and that principles should not be equated.13

Other decisions were more hostile to public law analogies.14 However, as the

law developed through the 1990s and 2000s, it became increasingly difficult

to see daylight between certain principles. Most prominently, an ‘unreason-

able’ decision, for the purposes of the implied term, was typically defined as

one so unreasonable (or ‘extreme’ or ‘perverse’) that no reasonable decision-

maker could reach it.15 Unsurprisingly, experienced public law judges began

to more directly analogise with the Wednesbury standard.16 Reflecting these

synergies, even in cases where courts disavowed public law analogies, they

ended up drawing on, and even incorporating, administrative law jurispru-

dence,17 or adopting approaches indistinguishable from public law.18 These

synergies were ultimately recognised in Braganza, where it was observed that

lower courts had been understandably reluctant to deploy the fully-developed

rigour of judicial review, but had struggled to articulate what the difference

10 Cottonex (n 9) [45], citing Interfoto Picture Library Ltd v Stiletto Visual Programmes Ltd [1989] QB 433,
439. Moreover, it would be difficult to rationalise good faith being one of a number of duties imposed by the
Braganza term and simultaneously the rationale for all duties.

11 Contrast the approach in Canada: Wastech (n 8) [68] (‘I think it best to note at the outset that I do not
refer to reasonableness in an administrative law sense’).

12 But see Braganza (n 1) [26], [63]; Evangelou (n 3) [49]; Shearson Lehman Hutton Inc v MacLaine Watson
& Co Ltd [1989] 2 Lloyd’s LR 570, 624–31; Dymoke v ADMP UK Ltd [2019] EWHC 94; Rothery v Evans
[2021] EWHC 577. Though the case law is still developing, it may be that whether procedural fairness is ap-
plicable and/or the extent of duties of fairness, depends on the type of contract. Contrast UK Acorn Finance Ltd
v Markel (UK) Ltd [2020] EWHC 922, [75]–[76] (commercial contract), and Burn v Alder Hey Children’s NHS
Foundation Trust [2021] EWCA Civ 1791, [35], [44]–[48] (employment contract).

13 eg Product Star (n 4) 404; Horkulak (n 9) [28].
14 Lymington Marina Ltd v MacNamara [2007] EWCA Civ 151, [37]–[38], [45], [69].
15 eg Ludgate Insurance Company Ltd v Citibank NA [1998] Lloyd’s Rep IR 221, [35]–[36]; Gan Insurance Co

Ltd v Tai Ping Insurance Co Ltd (No 2) [2001] 2 All ER (Comm) 299, [73]; Clark (n 4) [40]; Product Star (n 4)
404.

16 Paragon Finance Plc v Nash [2002] 1 WLR 685, [41] (Dyson LJ). See also Socimer (n 4) [66]; Clark (n 4)
[40]; IBM HC (n 9) [442]; Peregrine Fixed Income Ltd v Robinson Department Store Public Co Ltd [2000] CLC
1328, [39]; Shearson (n 12) 624–8.

17 JML Direct Ltd v Freesat UK Ltd [2010] EWCA Civ 34, [13], [22], [24]–[28].
18 J Morgan, ‘Against Judicial Review of Discretionary Contractual Powers’ [2008] LMCLQ 230, 231–4.
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was—or, one may add, the reasons for resistance.19 Importantly for future

legal development, Lady Hale observed that there are obvious parallels be-

tween review of contractual and statutory discretions, and signs the duties cast

by the implied term are drawing ever closer to judicial review principles.20

But the court went further, directly reading administrative law principles

into the implied term. Prior to Braganza, there had been stuttering recognition

of unreasonableness ‘analogous to Wednesbury’.21 Braganza dropped the ana-

logy: Lady Hale simply stated Wednesbury should now be applied. She

recorded that unreasonableness, as applied in contract, had not been ‘a precise

rendition’ of Lord Greene MR’s test.22 But following the ‘transplant’ effected

by Braganza, both limbs of Wednesbury now apply.23 A decision-outcome must

not be ‘so unreasonable’. But in addition, a decision-maker, in the process of

deciding, must exclude irrelevant matters and consider relevant matters.24

Thus, Wednesbury has been ‘imported’:25 ‘exercise of contractual discretion is

to be judged by the same principles as the exercise of public law discretions’.26

Crucial to understanding reasonableness review is the courts’ conception of

the judicial role in applying the implied term. The court performs a ‘reviewing

function’.27 Its focus is generally upon the integrity of the process by which the

decision is made, rather than the decision’s substance28—language which ech-

oes judicial review. As such, the court is generally involved in examining the

defendant’s conduct in exercising the power or mental processes leading to the

decision.29 The court acts in a supervisory capacity.30 It must not substitute

itself for the decision-maker, as it was the parties’ intention to bestow the

decision-power on them.31 The court’s only function ‘is to decide on the legal

limits to the [decision-maker’s] discretion and whether the [decision-maker]

has acted within or outwith the limits’.32

Importantly, in applying the term, the courts seek to balance the reposi-

tory’s decision-making autonomy with legal control;33 the decision-maker

must have room to exercise choice. To this end, courts invoke a distinction

19 Braganza (n 1) [20].
20 ibid [19], [28].
21 Paragon (n 16) [41]. But note examples of even stronger alignment: Shearson (n 12) 624–8.
22 Braganza (n 1) [24].
23 ibid [30].
24 Thus, a substantively reasonable decision may be unlawful if reached taking into account irrelevant mat-

ters: Faieta v ICAP Management Services Ltd [2017] EWHC 2995, [28].
25 Patural v DB Service (UK) Ltd [2015] EWHC 3659, [61]; Williamson v Formby [2019] EWHC 2639,

[23.5].
26 No 1 West India Quay (Residential) Ltd v East Tower Apartments Ltd [2018] EWCA Civ 250, [37]–[38]

(emphasis added); Evangelou (n 3) [47]–[48].
27 Hannover Life Re of Australasia Ltd v Jones [2017] NSWCA 233, [86]–[99].
28 See eg the emphasis on process in Braganza (n 1) [29]–[30], [55], [57]; see also Hayes v Willoughby

[2013] 1 WLR 935, [14].
29 Hayes (n 28) [14]; Virk Pty Ltd (in liq) v YUM! Restaurants Pty Ltd [2017] FCAFC 190, [164], [175],

[187].
30 Williamson (n 25) [26]–[28].
31 Braganza (n 1) [18]–[19], [29]; Gan (n 15) [76]; IBM CA (n 9) [45], [224]–[233]; Acorn (n 12) [62].
32 Keen v Commerzbank AG [2007] ICR 623, [39]–[40].
33 Evangelou (n 3) [48].
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between Wednesbury and objective reasonableness.34 They illustrate the distinc-

tion, as public lawyers often have, through comparison with tort. Courts dis-

tinguish: (i) the supervisory conception of reasonableness, where the

repository as primary decision-maker may choose from a range of options,

with courts policing the outer limits of that range; from (ii) objective reason-

ableness applied to assess breach in negligence, where the court, as primary

decision-maker, forms its own determinative view of what would have been a

proper precaution.35

Conceptually, the distinction is clear-cut. But it may be blurred in applica-

tion, leading some judges to prefer the idea of a ‘spectrum’ to a binary distinc-

tion between objective reasonableness and Wednesbury.36 On the one hand,

objective reasonableness may be applied in a manner deferential to another’s

assessment, or courts may be cautious to reach a conclusion of objective un-

reasonableness where they lack expertise.37 Further, reasonableness, as an ob-

jective qualifier, may incorporate examination of decision-processes, including

whether relevant matters were considered.38 On the other hand, as we shall

see, courts have more recently applied Wednesbury stringently, reflective of an

emergent variable intensity approach, emboldened by the Supreme Court’s

authoritative endorsement of reasonableness. Post-Braganza, courts emphasise

the ‘potency’ of constraints on discretion.39 Further, on certain facts, only one

outcome may be reasonably open,40 or it may make no difference whether ob-

jective reasonableness or Wednesbury is applied.41

3. Wednesbury

Thus, the Supreme Court has authoritatively confirmed Wednesbury as a core

principle of the implied term. This public law transplant has generated much

interest. Yet, we have so far lacked a full understanding of the nature and

practice of reasonableness review in the contractual setting. This section

addresses this gap by offering an account of the Wednebsury doctrine, as

applied to contractual discretion. The discussion references administrative law

at points, not least given the increasing influence of public law thinking in this

field, but the principal concern is to understand the contract jurisprudence on

its own terms.

34 Braganza (n 1) [22]–[23]. See also Paragon (n 16) [41]; Socimer (n 4) [66]; Ludgate (n 15) [36]; Clark (n
4) [40]; Lymington (n 14) [42]–[45], [69]; Gan (n 15) [76]; Lehman Brothers International (Europe) (in admin) v
ExxonMobil Financial Services BV [2016] EWHC 2699 (Comm), [269]–[280].

35 Socimer (n 4) [66]; Fondazione Enasarco v Lehman Brothers Finance SA [2015] EWHC 1307, [53]; Virk (n
29) [164], [178], [186].

36 Lymington (n 14) [42].
37 Waaler v Hounslow LBC [2017] 1 WLR 2817, [37], [39]; West (n 26) (Wednesbury principles drawn on in

applying objective reasonableness).
38 Waaler (n 37) [33]–[47].
39 Evangelou (n 3) [47].
40 Hills v Niksun Inc [2016] EWCA Civ 115, [26]–[30], [35].
41 Shurbanova v Forex Capital Markets Ltd [2017] EWHC 2133, [102], [135].
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The section demonstrates that an intelligible order is immanent in the law.

Reasonableness is applied with ‘variable intensity’. The intensity with which

courts scrutinise exercises of discretion depends on several contextual factors,

which are identified and analysed herein. The section also distils from the jur-

isprudence a series of reasonableness subprinciples, which ground judicial

intervention on the Wednesbury basis. Together, these doctrinal features form a

framework of principle which governs application of Wednesbury to contractual

discretion.

A. Variable Intensity

It is accepted today that the reasonableness standard in administrative law is

not unitary, but applied variably.42 Given the increasing influence of public

law concepts and thinking in contract, but also the generality and malleability

of reasonableness as a standard, it would be surprising not to find variable ap-

plication in contract too.43 Courts in other jurisdictions have explicitly con-

templated a variable approach. In Australia, Edelman J, in Minerology, having

observed developments towards a variable approach in administrative law,

doubted whether the implied term provided for an invariable standard.44 He

thought reasonableness may not necessarily be tethered to adjectives such as

‘outrageousness’ or ‘so unreasonable’.45 Rather, intensity of scrutiny may be

context-dependent. Building on these dicta, Australian courts observe it is one

thing to recognise a reasonableness control; the more difficult issue is deter-

mining the applicable standard of reasonableness, which depends on several

factors.46

English courts have less directly addressed the variability of reasonableness,

albeit express judicial statements recognising variable intensity are increasingly

common, not least in Braganza. Yet, it is possible, by analysing the full run of

discretion cases, to identify an emerging framework of variable review.

Specifically, one can isolate contextual factors which colour the intensity of ju-

dicial scrutiny applied on given facts. These factors are thus crucial to explain-

ing the case law and understanding how judges apply reasonableness. There

are four key factors: contractual context; nature and scope of the discretion;

decision-maker’s capacities; and interests of the party subject to the discretion.

42 M Elliott and JNE Varuhas, Administrative Law (5 edn, OUP 2017) ch 8, particularly [8.2.2]; D Knight,
Vigilance and Restraint in the Common Law of Judicial Review (CUP 2018) chs 4–5.

43 Indeed, some have made normative arguments for a variable approach (albeit without recognition that
such an approach already characterises the case law, as discussed herein): E Lim and C Chan, ‘Problems with
Wednesbury Unreasonableness in Contract Law: Lessons from Public Law’ (2019) 135 LQR 88.

44 Minerology Pty Ltd v Sino Iron Pty Ltd (No 6) [2015] FCA 825, [1014]–[1015] (upheld: [2017]
FCAFC 55).

45 ibid; Financial Ombudsman Services Ltd v Pioneer Credit Acquisition Services Pty Ltd [2014] VSC 172,
[49]–[50]; Hannover (n 27) [121].

46 Bupa HI Pty Ltd v Andrew Chang Services Pty Ltd [2018] FCA 2033, [119]–[123].
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(i) Contractual context
Perhaps the most important factor conditioning the intensity of reasonableness

review is contractual context, which comprises the terms and purpose of the

contract and, most fundamentally, the type of contract.

Building on those totemic decisions recognising employment contracts as a

discrete genus,47 Lord Hodge in Braganza recalled: they are ‘relational’, in-

volve a personal relationship and are characterised by an implied obligation of

trust and confidence.48 In turn, the nature of employment ‘may justify a more

intense scrutiny of the employer’s decision-making process’ than applied in

commercial contexts.49 On the facts, the special nature of employment rein-

forced that a high threshold, in terms of proof, was required to be met before

BP (the employer) could conclude, pursuant to a contractual fact-finding

power, that Mr Braganza (the employee) had committed suicide while on

duty, given the stigma and broader social and economic consequences such

finding would carry for his family.50 Lady Hale similarly observed the import-

ance of contractual context, agreeing that employment and commercial con-

texts are distinct; the overarching obligation of trust and confidence shapes

the employer’s approach to their decision-making task.51

That different contractual relationships are characterised by discrete logics,

which colour reasonableness review, is a recurring theme of discretion cases.

As illustrated by Braganza, a cluster of concerns reinforce stricter scrutiny in

employment contexts. In the employment setting, the ‘legal’ inequality associ-

ated with all discretions arises within a relationship characterised by a more

general ‘factual’ power disparity, which exacerbates the risk of abuse. Put an-

other way, greater scrutiny is warranted the greater the extent to which the

implied term’s rationale is engaged. Further, the employment relationship is

defined by overarching duties of considerateness,52 meaning comparatively

more may be expected of decision-makers, including that power be exercised

in a manner sensitive to employee interests, such considerate decision-making

helping to sustain the valuable employment relationship.

As recognised in Braganza, other types of contracts implicate distinct con-

cerns, leading to a different approach. In commercial settings, involving eco-

nomically powerful and well-advised parties such as Barclays or ExxonMobil,

the reasonableness standard ‘is not . . . rigorous’, decision-makers may have

‘considerable latitude’, and the circumstances in which intervention may be

warranted are ‘extremely limited’ and would have to be ‘extreme’.53

47 Malik (n 7); Johnson (n 7).
48 Braganza (n 1) [54], citing Johnson (n 7) [20], Keen (n 32) [43]. Taking the nature of employment as the

starting point, see similarly Horkulak (n 9) [25], [47]; Keen (n 32) [42]–[45], [110]; IBM CA (n 9) [45].
49 Braganza (n 1) [55].
50 ibid [61].
51 ibid [32].
52 See eg Spring v Guardian Assurance Plc [1995] 2 AC 294, 335B.
53 eg Barclays Bank Plc v Unicredit Bank AG [2014] EWCA Civ 302, [24]; Gan (n 15) [76]; Ludgate (n 15)

[35]–[36]; Lehman (n 34) [287]; Lehman Brothers Finance AG (in liq) v Klaus Tschira Stiftung GmbH [2019]
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Several reasons underpin a lighter touch approach in commercial settings.

First, such relationships are not characterised by the sort of factual power dis-

parity that characterises employment. Nor are they defined by overarching

duties of trust and considerateness, but rather by a market logic of self-

interest. Courts readily conceptualise commercial contracts as instruments of

wealth-maximisation; in turn, they are reluctant to saddle parties with onerous

obligations, lest they impede efficient market activity.

Second, courts shall be less inclined to intervene where commercially-savvy,

well-advised parties are well-placed to negotiate terms protective of their inter-

ests.54 In contrast, in the employment context, it is well-established that the

traditional conception of contract as an agreement between free and equal par-

ties is inapplicable.55 Similarly, there shall be greater cause for scrutiny of dis-

cretion exercised under boilerplate contracts, which are not the product of

meaningful negotiation.56

Third, the restrained approach to review in commercial settings reflects the

well-worn concern for certainty in market dealing. Courts will not readily en-

gage in detailed scrutiny of the decision-process as this would encourage litiga-

tion, which could ‘cut across the desire for speed and commercial certainty’.57

Rather, by maintaining a high threshold for intervention, courts provide a

high degree of certainty, as successful challenges will be uncommon. For

opponents of the implied term, even the modest uncertainty associated with

policing plainly oppressive exercises of power is intolerable.58 But certainty is

not the only game in town. Implicit in the judicial willingness to apply

Wednesbury in commercial settings is a normative calculation that whatever un-

certainty is generated, it is justified by those concerns underpinning the

implied term.

Fourth, market disciplines, such as market players’ concerns for reputation,

fostering profitable relationships and avoiding tit-for-tat retaliation, may re-

duce risks of opportunism.59 In turn, incentive effects, at least in markets not

characterised by significant market failure, reinforce that courts need not scru-

tinise decision-making as closely in commercial settings. Of course, that courts

have impugned exercises of discretion under commercial contracts, finding the

high threshold of intervention met, reinforces that market dynamics are not in-

variably sufficient to overcome incentives for gratuitous exercises of power.

Thus, courts have adjusted their approach to reasonableness given the pecu-

liarities of contractual relationships. These developments are consonant with

EWHC 379, [174], [178]–[179]; Acorn (n 12) [66], [76]. But even commercial decision-makers do not have
‘carte blanche’: Barclays [24]; Klaus [175].

54 Barclays (n 53) [21].
55 See Johnson (n 7) [19]–[20], [35]–[37], [72], [77].
56 See Burger King Corp v Hungry Jack’s Pty Ltd (2001) 69 NSWLR 558, [163].
57 Klaus (n 53) [174].
58 Morgan (n 18) 236–7.
59 H Collins, ‘Discretionary Powers in Contracts’ in D Campbell and others (eds), Implicit Dimensions of

Contracts (Hart Publishing 2003).
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trends in other contractual contexts, where courts perform a ‘supervisory’

role.60 Courts have held that their approach to the penalties doctrine may de-

pend on the type of contractual relationship. Where the contract is one negoti-

ated by properly-advised parties of comparable bargaining power, the ‘strong

initial presumption’ is that parties are the best judges of their interests, and

courts will be slow to impugn a clause as penal.61 But, where one party can

dominate the other in choice of contract terms, and there is consequently a

greater risk of oppression, courts may more closely scrutinise a challenged

clause.62 Thus, the type of relationship does not affect whether the penalties

doctrine applies, but colours ‘application of the rule’.63

(ii) Nature and scope of power
The nature and scope of contractual powers has proven significant. In

Braganza, Lord Hodge said, ‘[t]he scope for scrutiny differs according to the

nature of the decision’.64

First, if the power is one to exclude a prima facie entitlement, the burden is

reversed: the defendant must prove their decision was not unreasonable.65 It

also seems exercise of such power will be subject to closer scrutiny,66 especial-

ly where vested rights are involved. If a right could be defeated with little or

no justification, it would be empty—‘a sort of mirage’.67

Second, if the power calls for broad value-judgements, ‘there is little scope

for intensive scrutiny’.68 Thus, political parties have ‘very wide’ contractual

discretion to select candidates, exercise of which involves weighing ‘a wide

range of considerations’ and ‘subtle judgments’; as such, only ‘something ex-

ceptional’ could render a decision irrational.69 Review being ‘context-specific’,

greater scrutiny could be expected where political parties exercise disciplinary

powers or purport to exclude accrued rights.70

Caution in reviewing qualitative judgements is also evident in the reticent

judicial approach to scrutinising broad employer powers to grant discretionary

bonuses; the threshold for intervention is ‘very high’, requiring an ‘overwhelm-

ing case’.71

60 See further S Rowan, ‘Abuse of Rights in English Contract Law: Hidden in Plain Sight?’ (2021) 84 MLR
1066, considering the Braganza implied term and penalties doctrine together.

61 Cavendish Square Holding BV v Talal El Makdessi [2015] UKSC 67, [35], [75].
62 ibid [35], [257].
63 ibid [257], [34]–[35] (emphasis added).
64 Braganza (n 1) [56]. See also BT Plc v Telefonica O2 UK Ltd [2014] UKSC 42, [37]; IBM CA (n 9) [40].
65 Braganza v BP Shipping Ltd [2012] EWHC 1423, [93], confirmed: Braganza (n 1) [36]–[37].
66 Alluded to in Braganza (n 1) [56]–[57]; see also [36].
67 Mallone v BPB Industries Ltd [2002] ICR 1045, [44]; Horkulak (n 9) [30], [46]–[47]; Watson v

Watchfinder.co.uk Ltd [2017] EWHC 1275, [98].
68 Braganza (n 1) [56]–[57].
69 Rothery (n 12) [170]–[177].
70 ibid [156], [173], [175], [177].
71 Keen (n 32) [51]–[59]; Faieta (n 24) [40].
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Several considerations support restraint. The refusal to grant a discretionary

bonus does not involve denial of an accrued entitlement. Such benefits are

putative.72

A broadly-framed power evinces an intent that the repository have maximal

decisional autonomy to make a judgement call. If courts too readily intervene,

they risk frustrating that intent.73 With broadly-framed powers, there may be

no objective standards or textual cues against which to judge reasonableness,74

so there is a risk judicial intervention will reflect a mere difference of opinion.

As Lord Reed has observed of judicial review, much depends on ‘the extent to

which the powers . . . have limits or purposes which the courts can identify

and adjudicate upon’.75 For a broadly-framed power, identification of such

limits may prove elusive, so the range of permissible decisions is correspond-

ingly widened.76 In the same vein, contract cases emphasise reasonableness

must be judged in light of the discretion’s terms and purpose.77

Further reinforcing restraint, courts may lack the institutional competence

to assess an employer’s evaluation of employee performance in a specialist in-

dustry,78 where market conditions are fluctuating,79 while there is typically a

fixed pool earmarked for bonuses, so impugning one allocation could distort

the overall allocation. In Braganza, Lord Neuberger stated as a general prin-

ciple that greater respect should be afforded to decision-makers with relevant

expertise or experience,80 while the concept of ‘due deference’ is recognised in

the contract cases.81 Equally, the greater the court’s familiarity with the given

inquiry, the more confident it may be in identifying error.82

Third, an important feature of Braganza and its progeny is a greater judicial

willingness to intervene where a power solely involves fact-finding. Lord

Hodge considered courts are much better placed to review a decision over

whether a state of affairs existed, compared to a broadly-framed discretion.83

Indeed, the Braganza majority came close to forming their own opinion of

whether there was sufficient proof to conclude Mr Braganza had committed

72 Mallone (n 67) [28], [41].
73 Weinberger (n 2) 617 (fine judgements for decision-maker). Decision-makers must enjoy freedom to exer-

cise judgement: Lehman (n 34) [278]; Paragon (n 16) [47]; Westlb Ag v Nomura Bank International Plc [2010]
EWHC 2683, [60].

74 eg Horkulak (n 9), where there was no point of reference for calculating the bonus: [47]. Contrast Clark
(n 4) [36]–[41].

75 AXA General Insurance Ltd v HM Advocate [2012] 1 AC 868, [142].
76 ibid [143].
77 Telefonica (n 64) [37]; Product Star (n 4) 404; Lehman (n 34) [281]; Watson (n 67) [105]–[115]; BHL v

Leumi ABL Ltd [2017] EWHC 1871, [34]–[43]. But note that while ‘purpose’ informs application of reason-
ableness, reasonableness and improper purpose remain conceptually distinct grounds of review. Contrast the
idiosyncratic position in Canada, where unreasonableness is equated to improper purpose: Wastech (n 8) [64]–
[88].

78 Keen (n 32) [39]–[40]; Braganza (n 1) [57] (court in ‘much better position’ to scrutinise fact-finding than
employee performance); Lehman (n 34) [286].

79 Keen (n 32) [59].
80 Braganza (n 1) [106].
81 Williamson (n 25) [27], [51], [65].
82 Hannover (n 27) [120].
83 Braganza (n 1) [56]–[57].
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suicide.84 Unsurprisingly, experienced administrative lawyers have queried this

approach,85 given courts on judicial review are generally reluctant to question

a decision-maker’s fact-finding.

But there are reasons that explain the Braganza majority’s less restrained ap-

proach. In judicial review proceedings, cross-examination, expert evidence and

disclosure are uncommon. Whereas they are commonplace in ordinary pro-

ceedings. Therefore, courts are well-placed to probe the factual bases of con-

tractual decisions in a way that is not possible in review proceedings—while,

in terms of competence, judges are expert fact-finders. Importantly, a power

to determine a state of affairs is not a true discretion: the power does not de-

note choice. Rather, there is a truth of the matter. As such, there is not the

same rationale for affording decision-makers leeway on the basis that they

enjoy scope to choose among options.86

A further reason in administrative law for caution in reviewing fact-finding

is that it may inappropriately draw judges into the merits. This is an under-

standable concern when fact-finding is one aspect of exercise of a discretion.

Taking an example from contract, in deciding whether to award a bonus, the

employer will conduct fact-finding, but that exercise is shaped by the evalu-

ative/normative criteria the employer considers relevant to granting a bonus,

and the employer’s decision flows from applying those decisional criteria to

the facts. This renders it difficult to disentangle the normative/evaluative from

the factual aspects. But where the power is straightforwardly one to determine

the existence of a state of affairs, there is no evaluative aspect, beyond estab-

lishing the fact of the matter: there are no merits to be pre-empted, as such.

Thus, in Braganza, BP solely had power to establish whether Mr Braganza’s

death was due to suicide; if so, the consequence, that his widow would be

deprived of a death benefit, followed by operation of law.

In contrast to the majority, Lord Neuberger suggested a more cautious ap-

proach to reviewing fact-finding. He stressed the court was not performing an

originating fact-finding function.87 Rather, he saw the court’s role as analo-

gous to that of an appellate court reviewing a lower court’s factual findings,

affording deference given the lower court’s formal findings will be necessarily

incomplete and will not convey the judge’s overall impression. With respect,

the analogy is questionable. First, lay contractual decision-makers do not typ-

ically issue formal findings or have a duty to provide reasons,88 and if findings

are incomplete they can be supplemented by the defendant’s evidence.

Second, a judge reviewing a contractual fact-finder’s decision is not in the

same position as an appellate court reviewing a lower court’s findings. A judge

reviewing a decision-maker conducts a full trial and hears witnesses, whereas

84 See similarly M Bridge, ‘The Exercise of Contractual Discretion’ (2019) 135 LQR 227, 231.
85 Patural (n 25) [60] (Singh J).
86 Rothery (n 12) [176]. See also Wastech (n 8) [77].
87 Braganza (n 1) [105].
88 Lymington Marina Ltd v MacNamara [2006] 2 All ER (Comm) 200, [96].
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appellate courts do not. Indeed, a judge may be better placed to find facts than

the lay decision-maker, given procedural powers, assistance of counsel, their

experience, training and neutrality. Thus, consonant with the majority ap-

proach in Braganza, there are good reasons for courts not to approach fact-

finding powers in the same way as true discretions.

Lord Neuberger was more generally sceptical of the extent to which con-

textual variables should affect the intensity of review. For example, he consid-

ered a sound decision-process is a sound decision-process whether in a

commercial or an employment context.89 His view seems tied to the power at

issue in Braganza: good fact-finding is good fact-finding. However, even in re-

lation to such a decision-power, Lord Neuberger identified institutional ex-

pertise as a relevant factor;90 that factor varies with the decision-maker.

Further, the majority judgments suggest, contra Lord Neuberger, that context-

ual variables are relevant to reviewing fact-finding. Lord Hodge considered the

overarching duty of trust and confidence meant employers should adopt a

more rigorous approach to fact-finding where the outcome would have serious

implications for the employee’s family—a point echoed by Lady Hale.91

Whereas in commercial contexts courts are more accepting of decisions based

on ‘imperfect’ information or ‘mistakes’,92 recognising there may be good rea-

sons for affording leeway, such as where decisions must be made quickly to

enable transactions in a fast-moving market.93

(iii) Capacities
A further variable affecting depth of judicial scrutiny is the decision-maker’s

capacities: what one might realistically expect, in terms of the thoroughness of

decision-making, may depend on the defendant’s resources. Underpinning this

factor is arguably a concern to maintain fair balance between parties—specific-

ally, not to overburden decision-makers by imposing standards that are diffi-

cult or unduly costly to abide.94

Consonant with prior jurisprudence,95 all Justices in Braganza considered it

would be wrong to hold a lay decision-maker to the standards of factual

decision-making expected of a trial judge.96 Nonetheless, the majority were

unwilling to equate the capacities of the defendant, BP, with those of a natural

person. Both Lady Hale and Lord Hodge, in elaborating an intensive ap-

proach to review, emphasised that BP is a large company with ready access to

legal advice, and ‘should be able to face scrutiny’.97 Other courts have refused

89 Braganza (n 1) [104].
90 ibid [106].
91 ibid [32], [36], [61].
92 LBI EHF v Raiffeisen Zentralbank Österreich AG [2017] 1 CLC 653, [33]; Klaus (n 53) [178].
93 Lehman (n 34) [286]–[287].
94 Lymington (n 14) [43]; Williamson (n 25) [47].
95 Vainqueur Jose (n 2) 577.
96 Braganza (n 1) [31], [57], [106] (echoed at first instance in Braganza (n 65) [91]); Rothery (n 12) [174].
97 Braganza (n 1) [39], [57].
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to water down standards where the decision-maker is ‘a large sophisticated or-

ganisation’,98 whereas less may be expected of small voluntary organisations.99

But where a breach is found, a lack of training or resources shall be no

defence.100

(iv) Interests
Courts have, in calibrating reasonableness review, considered how an exercise

of discretion impacts the interests of the party subject to the decision. Early

on, courts abstained from considering such impacts, even if draconian.101 The

law has moved on. In Braganza, Lord Hodge observed that one factor rein-

forcing a strict approach was the ramifications a finding of suicide would carry

for Braganza’s family, including deprivation of the death benefit; Lady Hale

similarly emphasised these ‘serious consequences’.102 Lord Hodge linked this

factor’s salience to the special character of employment, reinforcing that the

significance of the other party’s interests may depend on other contextual fac-

tors, particularly type of contract.

Thus, in contexts characterised by a paradigm of considerateness, such as

employment and tenancy,103 courts readily accept the decision-maker should

have regard for the other party’s interests. In contrast, within relationships

characterised by a logic of commercial self-interest, the factor is less promin-

ent, and decision-makers may have primary regard to, and prioritise, their

own interests, especially where the discretion’s very purpose is to enable the

decision-maker to safeguard their interests.104 However, even in commercial

settings, there is an outer limit beyond which decision-makers cannot press

their interests: ‘abusive self-interest’ is impermissible,105 and one of the indicia

of such is a decision that seriously burdens the other party.106

In specific contexts, such as insurance and charterparty, courts have vari-

ously held the decision-maker must act ‘fairly as between both parties’ not

‘disregarding the [other party’s] interests’,107 and in the ‘common interest of

themselves and the other party’.108 But in no context have courts mandated

selflessness; the implied term does not impose fiduciary obligations.109

98 BHL (n 77) [41].
99 Dymoke (n 12) [63].

100 See Acorn (n 12) [110].
101 Weinberger (n 2) 632, 645.
102 Braganza (n 1) [36], [61].
103 eg Horkulak (n 9) [67]–[68]; Waaler (n 37) [43]–[45].
104 See eg Barclays (n 53) [15]–[21]; Paragon (n 16) [46]–[47]; see also Socimer (n 4) [111]–[112]; Westlb (n

73) [60]; Lehman (n 34) [287]; PAG Ltd v RBS Plc [2018] 1 WLR 3529, [169].
105 Socimer (n 4) [116].
106 See nn 166–9 below.
107 Tillmanns & Co v SS Knutsford Ltd [1908] 2 KB 385, 406; Gan (n 15) [70] (doubting whether the

decision-maker can act solely with their ‘sectional interests in mind’); Distillers Co Bio-Chemicals (Aust) Pty Ltd v
Ajax Insurance Co Ltd (1974) 130 CLR 1, 12, 23–32; Hannover (n 27) [50].

108 Groom v Crocker [1939] 1 KB 194, 203, 223, 226–8; Gan (n 15) [54].
109 Prudential Staff Pensions Ltd v Prudential Assurance Co Ltd [2011] Pens LR 239, [146]; Burger King (n 56)

[187]; PAG (n 104) [169]; Wastech (n 8) [112].
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Though, the more a decision-maker must consider the other party, the more

the distinction between law and equity may be blurred.

How the relative importance of interests, and specifically the presence of

basic interests, should affect reasonableness review is an issue which requires

further judicial consideration. But as the law stands, it seems the presence of

important interests will affect application of reasonableness, at least in certain

contexts. Various important interests may be prejudiced by contractual deci-

sions, including reputation,110 earned benefits,111 one’s livelihood,112 pen-

sions,113 access to injury insurance,114 freedom of expression or religion,115 or

the ability to vote in party elections.116 There are different ways the presence

of such interests could affect review, and different approaches are evident in

the cases.

On one approach, the potential for the decision to impact important inter-

ests is something a reasonable decision-maker must pay ‘due regard’117 to,

and ask themselves whether the prejudice is justifiable. This approach is syn-

onymous with the ‘anxious scrutiny’ variant of Wednesbury.118 Such approach

is consonant with a supervisory conception of review focused on decision-pro-

cess:119 the decision-maker is required to consider and weigh the relevant inter-

ests, but if they have done so, the ultimate balance struck may only be

impugned on the ‘so unreasonable’ standard.120 However, according to this

approach, courts may require more to be convinced the balance struck is rea-

sonable, the more important the affected interests. Thus, in employment set-

tings, courts require stronger justifications for decisions denying accrued rights

than those denying inchoate benefits.121 Significantly, authority tells against

application of anxious scrutiny in commercial contexts, reinforcing the import-

ance of type of contract. Thus, in banking contexts, where ‘[b]ankers, as com-

mercial men, have a keen instinct for where their own interests lie’ and the

capacity to protect those interests, and affected interests are merely those in

110 Groom (108) 223; Bartlett v ANZ Banking Group Ltd [2016] NSWCA 30, [32].
111 Mallone (n 67).
112 Bartlett (n 110).
113 Equitable Life Assurance Society v Hyman [2002] 1 AC 408; IBM CA (n 9).
114 Hannover (n 27).
115 Consider the Folau case <https://www.abc.net.au/news/2019-12-04/rugby-australia-israel-folau-mediation-

settlement/11765866> and the Trump social media ban <https://www.bbc.com/news/world-us-canada-
57365628>. See also N McBride, ‘“All Watched Over by Machines of Loving Grace”? The Inevitable Conflict
Between Contract Law and Free Speech in Cyberspace’ in P Davies and M Raczynska (eds), Contents of
Commercial Contracts (Hart Publishing 2020).

116 Evangelou (n 3).
117 Distillers (n 107) 29.
118 R v MOD, ex parte Smith [1996] QB 517.
119 JNE Varuhas, ‘Administrative Law and Rights in the UK House of Lords and Supreme Court’ in P Daly

(ed), Apex Courts and the Common Law (University of Toronto Press 2019) 245–50.
120 In the contract setting, see Horkulak (n 9) [30]. See also Acorn (n 12) [96] (questions of weight for

decision-maker, subject to ‘so unreasonable’ limit).
121 Mallone (n 67) [28], [41]. See also the emphasis placed on loss of entitlements in Braganza (n 1) [36],

[61].
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profit-making, courts have resiled from requiring decision-makers to balance

their interests against the other party’s.122

A more intrusive approach, beyond anxious scrutiny, would be for the court

itself to strike the appropriate balance between competing interests, according

to structured proportionality. But, as courts observe, this approach is conten-

tious, as courts would encroach far more extensively on the repository’s deci-

sional autonomy, to the point that this approach, involving objective

balancing, may be irreconcilable with a supervisory role.123

Critically, an objective approach risks undermining the parties’ intention

that it should be the decision-maker who strikes the balance—not the court.

However, in certain contractual contexts, not characterised by a pure para-

digm of freedom of contract, courts may not attach as much weight to party

intention as a constraint on their role. The normative force of appeals to party

intention is diminished where discretion arises within an unequal relationship

where the weaker party is effectively a rule-taker. For instance, courts acknow-

ledge employment is not a paradigm of ‘party autonomy’ in which ‘free and

equal’ parties are able to ‘negotiate whatever terms they liked’.124

Thus, we return to a core theme: context matters. Courts are most reluctant

to apply an objective approach, which strongly protects affected interests, in

commercial settings, observing such approach would be too ‘onerous’, and

that ‘[t]his is the world of sophisticated investors not that of consumer

protection’.125

However, beyond commercial contexts, there are hints of objective balanc-

ing. In the IBM litigation concerning pensions, Warren J, at first instance,

found the employer had engendered in scheme beneficiaries reasonable

expectations that policies would not change.126 He held, under the guise of

Wednesbury, that these expectations could not be reneged on unless there was

a significant change in financial circumstances.127 He effectively determined

for himself whether there was sufficient justification for reneging, applying a

‘necessity’ principle synonymous with proportionality: any departure from the

expectation must be the least necessary to protect the decision-maker’s legit-

imate interests.128

Ultimately, the Court of Appeal rejected this approach: it went beyond a

supervisory approach, according to which the decision-maker, not the court,

conducts balancing, and verged on the judge substituting his view for that of

122 Barclays (n 53) [17], [21]; PAG (n 104) [169].
123 See Lehman (n 34) [278]; Mercuria Energy Trading PTE Ltd v Citibank NA [2015] EWHC 1481, [120].

On tensions between proportionality and the supervisory role, see JNE Varuhas, ‘Taxonomy and Public Law’ in
M Elliott and others (eds), The Unity of Public Law? (Hart Publishing 2018) 68–9, 74.

124 Johnson (n 7) [35]–[37], [72], [77].
125 Socimer (n 4) [122], [117]; Lymington (n 14) [43]. See also references at n 123 above.
126 IBM HC (n 9).
127 ibid [381], [433], [438], [441], [445]–[446], [1510].
128 ibid [1526](iv), (viii), (ix), (xi); see also [1506]–[1536]; IBM CA (n 9) [217], [221]–[223], [231]–[232],

[463](ii).
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the decision-maker.129 Instead, the Court of Appeal effectively endorsed anx-

ious scrutiny. The reasonable expectation should principally be protected pro-

cedurally, as a mandatory consideration,130 and the decision-maker must have

some justification for reneging, to be scrutinised according to the ‘so unreason-

able’ Wednesbury standard (rather than objectively).131 Nonetheless, where the

expectation has a strong basis, such as a direct promise (which was not the

case in IBM), Wednesbury may be applied more strictly,132 and intriguingly the

court contemplated the possibility that substantive protection, akin to Warren

J’s approach, might apply.133 Similarly, it is in promise cases—where the nor-

mative foundation of a legitimate expectation is strongest—that courts on judi-

cial review have been most open to applying proportionality to determine

whether an expectation can be resiled from lawfully.134

Other legal requirements, from within and without contract law, may re-

quire judicial balancing. The penalties doctrine incorporates a type of propor-

tionality test,135 which could potentially apply as an independent fetter on

discretions, to proscribe the discretionary setting of sums disproportionate to

the defendant’s legitimate interests. Conversely, the implied term, by imposing

a reasonableness limit on a discretion to set a sum, may save the empowering

clause from being characterised as penal.136 Aspects of the restraint of trade

doctrine also resemble proportionality. The doctrine potentially applies direct-

ly to limit discretions, such as powers to place staff on gardening leave, or

could possibly inform application of Wednesbury.137

Human rights law provides the prime example of structured proportionality

being applied to protect basic interests. The Human Rights Act 1998 is un-

likely to directly bind contractual decision-makers given courts have inter-

preted the Act’s scope restrictively where contract is in play.138 However,

positive obligations may require courts to apply proportionality as a substan-

tive limit on contractual discretion; that is, human rights might have ‘horizon-

tal effect’. For example, the rights to privacy139 and freedom of religion140 in

the European Convention on Human Rights impose positive duties on the

state, including courts, to protect rights from third-party interference. If a con-

tractual decision-maker (the third party) exercises discretion in a way that

infringes the other party’s privacy, the courts would be required by

129 IBM CA (n 9) [224]–[229], [231]–[232], [245], [268], [337], [339], [463](ii)–(iii). Questions might also
arise as to how a doctrine of substantive legitimate expectations would interrelate with promissory estoppel.

130 ibid [229], [232], [268], [273].
131 ibid [45], [57], [226]–[229], [232], [245], [247], [321].
132 ibid [271]; IBM HC (n 9) [457]–[458].
133 IBM CA (n 9) [268]–[273], [463](v).
134 Elliott and Varuhas (n 42) 210–15, 193–8.
135 Cavendish (n 61).
136 BHL (n 77) [44](2).
137 JM Finn & Co Ltd v Holliday [2013] EWHC 3450, [57]–[74]; Faieta (n 24) [42].
138 YL v Birmingham City Council [2008] 1 AC 95.
139 Von Hannover v Germany (2005) 40 EHRR 1.
140 Eweida v UK (2013) 57 EHRR 8.
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Convention requirements to ensure effective rights-protection, which includes

protection from disproportionate interferences.141 The malleable reasonable-

ness doctrine provides an obvious vehicle for courts to give effect to these

requirements. There is also the possibility of a more general ‘spill-over’ effect:

human rights values may inform common law development, including applica-

tion of Wednesbury. The impetus for cross-fertilisation will be greater within

contractual relationships, such as employment, that lend themselves to analysis

through a human rights lens.142

B. Reasonableness Subprinciples

Thus, variable application has emerged as a fundamental feature of reason-

ableness review. But there is a further dimension of Wednesbury critical to full

understanding of the doctrine as applied in contract. The Wednesbury ‘so un-

reasonable’ formulation is often criticised as open-ended.143 But, as in public

law,144 the ‘headline’ formulation is not the be all and end all of Wednesbury.

More specific subprinciples are evident in the jurisprudence, which guide judi-

cial intervention and promote predictability.145 As explained below, these prin-

ciples interact with the contextual factors discussed above, so one cannot have

a full understanding of either variable intensity or the Wednesbury subprinci-

ples without understanding the other.

I have identified eight subprinciples.

First, the claimant bears the burden of proving unreasonableness.146 But if

the claimant shows a prima facie case of unreasonableness, for example be-

cause they were treated inconsistently, the defendant comes under an eviden-

tial burden to explain the decision and how it was reached; if they fail to do

so, the claimant shall succeed.147

Second, a decision based on one irrational reason and one sound reason

will not be impugned if the same decision would have been reached absent

the irrational reason.148

Third, lack of genuine intellectual engagement with the decision-making ex-

ercise will likely render a decision unreasonable.149 This requires a matter that

calls for exercise of discretion to be considered150 and a decision taken after

141 ibid [79]–[84], [93]–[95], [109]; Von Hannover (n 139) [57]–[60].
142 V Mantouvalou, ‘Are Labour Rights Human Rights?’ (2012) 3 ELLJ 151.
143 eg Morgan (n 18) 236.
144 P Daly, ‘Wednesbury’s Reason and Structure’ [2011] PL 238.
145 See also Lim and Chan (n 43) 110–12, identifying three principles, although certain principles seem to

confuse reasonableness with distinct grounds.
146 IBM CA (n 9) [57]; Patural (n 25) [63]–[64]; Niksun (n 40) [23].
147 IBM CA ibid [47]–[57]; Keen (n 32) [110]–[111]; Niksun (n 40).
148 West (n 26) [37]–[42]; JML (n 17) [24]–[28]. See also Faieta (n 24) [63]; Braganza (n 1) [31]; Acorn (n

12) [66], [108]; Dymoke (n 12) [75].
149 See Watson (n 67) particularly [94], [116]–[124]; Westlb (n 73) [48] (there cannot be ‘an unconscious ex-

ercise of discretion’); Dymoke (n 12) [67.5] (no ‘process of reasoning’); Acorn (n 12) [95] (decision-maker must
have an open mind).

150 Tillmanns (n 107) 58; see also Price v Bouch (1986) 53 P & CR 257, 261.
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consideration of and on the basis of facts giving rise to the claim.151 Some

cases hold that inquiries are required to ascertain salient facts,152 while an ill-

informed decision or one based on misplaced assumptions will likely be

impugned,153 although slight misdirections are forgivable.154 If the defendant

cannot provide evidence of how the decision was reached, or reasons, this may

favour a conclusion of unreasonableness.155 Reasoning provided ex post may

trigger a suspicion that there was no good reason for the decision when

made.156

Fourth, there is an emergent consistency principle. If a person receives a

bonus far lower than those similarly placed, the defendant must justify the dis-

parate treatment.157

Fifth, a decision that appears drastic or inexplicable, such as reducing a

benefit to nil, is likely unreasonable, unless good reasons are proffered.158

Sixth, in the employment and pensions contexts, a decision-maker’s repre-

sentations as to how discretion will be exercised may generate ‘reasonable

expectations’, which must be considered when exercising the discretion, and

there must be some justification for resiling.159 Emergence of this principle in

employment and pensions contexts reflects that such relationships are charac-

terised by an overarching legal concern for trust and confidence, which is fos-

tered by parties keeping their word.

Whether an expectation is ‘reasonable’, and thus legally salient, may depend

on: whether the expectation was positively engendered by the defendant, and

whether any representation by the defendant was clear and unequivocal, and

took the form of a direct promise;160 contractual provisions;161 surrounding

circumstances, including whether it was known the claimant would rely on a

given representation;162 and market practices.163 It remains unclear whether

the claimant must know of the representation.164

151 Gan (n 15) [67]; Lymington (n 14) [71]. See also Acorn (n 12) [93]–[108].
152 Product Star (n 4) 404–6; Government of The Republic of Spain v North of England SS Co Ltd (1938) 61

Lloyd’s Rep 44, 58; Renard Constructions Pty Ltd v Minister for Public Works (1992) 26 NSWLR 234, 259–60; cf
Lymington (n 14) [45]; Acorn (n 12) [78] (noting that even where inquiries are not legally required, failure to
undertake them exacerbates the risk that relevant considerations may not be taken into account).

153 Lymington (n 14) [71]; Product Star (n 4) 405–7; Renard (n 152) 279.
154 Braganza (n 1) [31].
155 IBM CA (n 9) [57]; Niksun (n 40) [25]–[26], [35]; Mallone (n 67) [42], [44]; Lymington HC (n 88) [96];

cf Weinberger (n 2) 626, 635, 641, 643. Absence of reasons not necessarily dispositive: Keen (n 32) [111].
156 Keen (n 32) [112]; Watson (n 67) [122].
157 Keen (n 32) [111]; Patural (n 25) [45]–[64]; Paragon (n 16) [31], [33]; Faieta (n 24) [66]; Product Star (n

4) 405 (vessel owners’ refusal to discharge at port because it was ‘dangerous’, inconsistent with owners porting
other vessels at same port).

158 eg IBM HC (n 9) [385]. The principle is also suggested by the results in Clark (n 4); Mallone (n 67).
159 See nn 126–34 above. See also Prudential (n 109) [146]; Patural (n 25) [67]–[74]; Brogden v Investec Bank

Plc [2014] IRLR 924, [115]–[117]; Niksun (n 40) [33].
160 IBM CA (n 9) [254], [258]–[260], [266]–[273]; IBM HC (n 9) [450]–[478]; Prudential (n 109) [146];

Brogden (n 159) [116]–[117]; Patural (n 25) [73]; Niksun (n 40).
161 Patural (n 25) [71].
162 IBM HC (n 9) [451], [1513], [1526](iii); IBM CA (n 9) [270].
163 Patural (n 25) [71].
164 IBM HC (n 9) [476]–[477]. Compare the position in administrative law: Elliott and Varuhas (n 42) 198–

200.
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Seventh, if the defendant adopts a policy to govern exercise of

discretion but deviates from it without reason, this may be indicative of

unreasonableness.165

Eighth, decisions seriously prejudicing the claimant accompanied by no real

explanation are likely unreasonable.166 Even in contexts where courts afford

decision-makers significant latitude, decisions must have ‘some basis’.167 Thus,

a commercial decision-maker may adopt a decision that significantly prejudi-

ces the claimant if made for genuine commercial reasons.168 But even a com-

mercial decision-maker, who may legitimately press their interests, cannot

adopt extreme or seriously lopsided decisions, such as setting ‘exorbitant’ pri-

ces ‘way above’ reasonable rates of return.169

The foregoing principles are bases on which courts may find a decision un-

reasonable, whereas the contextual factors identified in section 3A affect how

strictly these principles are applied. Thus, where there is a prima facie case of

unreasonableness, for example because a decision is seriously prejudicial,

how closely courts scrutinise purported justifications may vary according to

the type of contract, the breadth of the discretion and the importance of

affected interests. Similarly, the expected degree of decision-making rigour,

including whether the decision-maker must actively investigate salient facts,

and any permitted margin of inaccuracy in fact-finding may depend on the

type of contract, the decision-maker’s capacities and what is at stake for the

claimant.

4. Conceptualising the Implied Term: Fact or Law?

Despite the growing body of case law on the Braganza term, we continue to

lack an understanding of the basic nature or genus of the implied term.

Specifically, is it a term implied in fact or law? And are there reasons to favour

one conceptualisation over the other?

A term implied in fact or ‘ad hoc’ term is an individualised term

implied into a particular contract to give effect to the inferred intentions

of the parties, in light of that contract’s express terms and context. Such

terms are only implied where strictly necessary for business efficacy, or

‘obvious’. In contrast, a term implied in law is a standardised term

imposed by general law into all contracts of a class, unless excluded ex-

pressly. Such terms address general questions concerning the relationship

between classes of contracting parties. They are not based on party

165 See eg Bartlett (n 110) [54].
166 Mallone (n 67) [41]–[43]; Niksun (n 40) [33], [35].
167 Lymington (n 14) [42] (emphasis added); Barclays (n 53) [22] (outright refusal to consent likely unreason-

able); IBM CA (n 9) [57]; PAG (n 104) [169]; Williamson (n 25) [51]; Dymoke (n 12) [62].
168 Paragon (n 16) [41], [46]–[47]; Faieta (n 24) [61]–[76]. See also Rothery (n 12) [187].
169 Barclays (n 53) [19]; Paragon ibid [31]; IBM HC (n 9) [369]; Distillers (n 107) 23–32. See also Burger

King (n 56) [183] (decision to end valuable rights for minor breach unreasonable).
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intention, but are justified by broader concerns of fairness, reasonable-

ness and public policy that transcend the interests of parties to any given

contract.170

While, in other jurisdictions, the Braganza-style term has been analysed as

one implied in law,171 English courts have sent mixed signals and not squarely

addressed the matter in depth. Prima facie, one might think authority favours

the factual approach, drawing on hints in case law. In Braganza, Lady Hale

appeared to contemplate the term could differ from one contract to the

next,172 and in analysing a prior decision the term was explained as giving ef-

fect to the parties’ ‘reasonable expectations’.173 Some lower court decisions

have applied the tests for factual implication.174 Commentators typically as-

sume or assert the term is implied in fact,175 though some have recognised the

ambiguities inhering in the cases.176

This section challenges the assumption that the term is a factual implica-

tion. Deeper analysis shows the term bears all the hallmarks of a legal implica-

tion. As such, there is a disconnect between what some judges say, or their

reasoning suggests, and the term’s significant features. This is a source of con-

fusion, which should be resolved by formally recognising the term for what its

core features show it to be: a term implied in law.

It might be thought the term’s genus makes little difference.

Notwithstanding formal classification, courts have tended to imply it routinely.

But if implied in fact there is always room for a court to refuse to imply the

term or water it down, especially given the tests for factual implications are so

vague and contested, and impose a strict necessity requirement. That the tests

for ad hoc terms may not be made out is one reason Australian courts have

given for approaching the term as a legal implication.177 Furthermore, the

concept of ‘business efficacy’, relied on to imply terms in fact, does not mesh

with the term’s judicially-stated rationale: protection from abuse of power.

Business efficacy may be the very reason the defendant sought to include

unfettered discretion. Indeed, those critical of the implied term argue it cannot

be justified on the basis of business efficacy; this leads them to conclude the

170 Societe Generale v Geys [2012] UKSC 63, [56]; Crossley v Faithful & Gould Holdings Ltd [2004] ICR 1615,
[36].

171 Burger King (n 56) [164]; Vodafone Pacific Ltd v Mobile Innovations Ltd [2004] NSWCA 15, [191]; Renard
(n 152) 260ff; cf Hannover (n 27) [115]. And note the Canadian position: Westech (n 8) [89]–[95] (duty to exer-
cise powers in good faith ‘a general doctrine . . . that operates irrespective of the intentions of the parties’ and
cannot be excluded).

172 Braganza (n 1) [31]
173 ibid [21].
174 Paragon (n 16) [36]; Lymington (n 14) [37]; Compass (n 5) [82]; Gan (n 15) [46]–[47], [62], [93]; UBS

AG v Rosa Capital Ventures Ltd [2018] EWHC 3137, [52]–[58].
175 Bridge (n 84); J Morgan, ‘Resisting Judicial Review of Discretionary Contractual Powers’ [2015] LMCLQ

483, 483. See also Lim and Chan (n 43) 102–3.
176 E McKendrick, ‘Judicial Control of Contractual Discretion’ in J Bernard-Auby and M Freedland (eds),

The Public Law/Private Law Divide (Editions Pantheon-Assas 2004); H Collins, ‘Implied Terms in the Contract
of Employment’ in M Freedland and others (eds), The Contract of Employment (OUP 2016) 481, 489; Collins
(n 59) 245, 253.

177 Central Exchange Ltd v Anaconda Nickel Ltd (2002) 26 WAR 33, [52].
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term should be expunged.178 But there is another conclusion to be drawn,

which has the strength of being consistent with the continued existence of the

term: it is a legal implication. The more the term expands to include new

principles such as relevant considerations or legitimate expectations, the more

difficult it will be to justify as necessary for business efficacy or obvious. It is

also artificial to premise the term on party intent when it is routinely implied

into discretions explicitly stated to be ‘absolute’ or to depend solely on the de-

cision-maker’s subjective assessment.179

More generally, given the normative pull of party autonomy and free-market

thinking within contract, there is a danger that if implication is left to case-by-

case decision-making, some judges will resist implying the term. It is not diffi-

cult to find resistance:180 ‘If the parties believe that the market would welcome

the term proposed . . . they have only to persuade the market to adopt it for

the future. I wonder whether they would succeed.’ Such statements raise the

spectre of inconsistency, but also reinforce the uncertainty that goes with an

ad hoc approach. Ironically, certainty is cherished by supporters of market-

based conceptions of contract. A factual approach would not only directly

undermine the judicially-stated rationale of protection from abuse of power by

leaving some parties vulnerable to the untrammelled whim of decision-makers,

but the uncertainty associated with an ad hoc approach creates opportunities

for gaming. A more powerful, well-advised party will have incentives to assert

the term does not arise, while the less powerful party will often lack resources

to back Rolls-Royce litigation, and have to lump the decision-maker’s asser-

tion, and potentially oppressive decision, even though the true position is that

fetters apply.

One possible argument for conceptualising the term as implied in fact is

that it is implied into a range of types of contract—employment, banking etc.

A standard term may not be responsive to the peculiarities of different set-

tings. However, there are several responses. First, the requirements imposed

include principles, such as non-arbitrariness or improper purpose, that are so

basic that any discretionary power should presumptively abide them.181

Second, the same term has been implied in myriad contexts with no doubts

raised over its workability. Reflecting this consistent practice, in Braganza the

term was referred to as ‘the contractual implied term’, and Wednesbury was

178 Morgan (n 18) 231; Morgan (n 175) 486.
179 Mallone (n 67) [12] (‘absolute discretion’); Niksun (n 40) [5] (‘absolute discretion’; ‘solely decided by’);

Faieta (n 24) [6] (‘absolute discretion’); Westlb (n 73) [8]–[9] (‘sole and absolute discretion’); Horkulak (n 9)
[11] (‘sole discretion’); Clark (n 4) [40] (‘unfettered or absolute’); Evangelou (n 3) [49] (‘ostensibly broad
powers’); Ludgate (n 15) [15] (decision dependent on subjective judgement); Clark v BET Plc [1997] IRLR 348
(‘absolute discretion’); Hyman (n 113) 416A, 460F (power in ‘widest possible terms’); Acorn (n 12) [57] (‘ap-
parently absolute terms’); Groom (n 108) (‘absolute conduct and control’).

180 Gan (n 15) [99], also [92], [97]; Monk v Largo Foods Ltd [2016] EWHC 1837, [52]–[65]; Lymington (n
14) [37], [45], [69]; Lehman (n 34) [284]–[287]; Cathay Pacific Airways Ltd v Lufthansa Technik Ag [2020]
EWHC 1789, [183(e)–(f)]; TAQA Bratani Ltd v Rockrose UKCS8 LLC [2020] EWHC 58, [53].

181 eg Hyman (n 113) 460F–G (‘no legal discretion, however widely worded . . . can be exercised for purposes
contrary to those of the instrument by which it is conferred’ (emphasis added)).
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characterised as ‘the test’ of rationality.182 Subsequent courts refer to ‘the

Braganza duty’.183 Third, to the extent different contexts warrant variation of

approach, this is accommodated in the way the term is applied. Doctrinal exe-

gesis revealed the emergence of a context-sensitive approach. Such approach

is possible because concepts such as reasonableness are general enough to per-

mit varied application. If the same principles have been applied in administra-

tive law to thousands of statutory powers addressing myriad subject-matters, it

is difficult to argue they cannot be adapted to different contractual settings.

The most important argument for conceptualising the term as implied in

law, however, is that it bears all the hallmarks of such a term.

First, the term’s rationale lies in wider considerations that transcend any

one contractual matrix. That rationale, stated authoritatively in Braganza, is

that power not be abused; where one party has a power affecting both parties’

interests, there is a risk of abuse. From this general justification, it follows

logically that the term should be implied into every such discretion, because

each is characterised by the same basic risk. This is consonant with adminis-

trative law, where review principles presumptively regulate every statutory dis-

cretion unless expressly excluded.184 And, indeed, this has been the practice

in contract. The same or a similar term has routinely been implied into con-

tracts concerning loans, asset valuation, employment, charterparty, insurance,

landlord–tenant, share options, telecommunications, franchises and trading

platforms. Consistent implication of the term across an array of contexts is

suggestive of a standard approach, and courts refer to the term as ‘standard’

and imposing ‘standard limits’.185 Of course, the risk of abuse is heightened in

certain contexts. But this is addressed through context-sensitive application.

Importantly, the more review is characterised by a general framework, as

detailed in section 3, the more it shall resemble an autonomous enterprise

proceeding according to general law.

A fundamental feature of standard terms is that they are a legal incident of

a particular class of contract. The courts have articulated a relevant class in re-

lation to the Braganza term: any contract under which one party is bestowed

with a discretion involving the making of an assessment or choosing from a

range of options, affecting both parties’ interests.186 The Court of Appeal has

said: ‘In any contract under which one party is permitted to exercise such a

discretion, there is an implied term.’187 And where courts have not implied

182 Braganza (n 1) [28], [30] (emphasis added).
183 Watson (n 67) [102] (emphasis added); BHL (n 77) [40], [111], [113]; Shurbanova (n 41) [81]; Cathay (n

180) [154]. Even before Braganza, courts approached the term on the basis that the same term had been
implied in each case recognising it: Horkulak (n 9) [30]; Compass (n 5) [83].

184 But there may be other constraints, such as non-justiciability.
185 Socimer (n 4) [106], [111].
186 Compass (n 5) [83]; Braganza (n 1) [18]; see also Socimer (n 4) [60]–[68]; Monk (n 180) [52]; Product

Star (n 4) 404; JML (n 17) [14]; Horkulak (n 9) [30].
187 Compass (n 5) [83]. See also JML (n 17) [14]; Horkulak (n 9) [27], [30]; Keen (n 32) [12]; Evangelou (n

3) [24], [47]; Acorn (n 12) [63]; Williamson (n 25) [23.5].

Three Issues in the Law of Contractual Discretion 23

D
ow

nloaded from
 https://academ

ic.oup.com
/ojls/advance-article/doi/10.1093/ojls/gqac003/6527028 by U

niversity of M
elbourne Library user on 14 April 2022



the term, they have reasoned that the given contract does not fit the articu-

lated class.188 For legal implications, the given class is typically framed by ref-

erence to a type of contractual relationship, such as employer–employee,

rather than by reference to a particular type of clause within the contract,

such as a clause conferring discretion. However, a contract conferring discre-

tion can be said to give rise to a type of contractual relationship: one where

one party possesses discretionary power over the other. In any case, there is

no ‘rule’ as to how a relevant class must be defined. Rather, courts have sig-

nificant flexibility.189 The class is logically dictated by the normative concerns

underlying the Braganza term: all contracts that confer discretion to affect

both parties’ interests give rise to a risk of abuse, so constraints are implied

into every such contract.

Also symptomatic of the Braganza term being implied in law is that it applies

unless explicitly excluded, and shall be ‘extremely difficult’ to exclude, requiring

‘very clear language’.190 If the term were ad hoc, the analytical starting point

would not be that the term applies unless excluded; rather, courts would apply

tests of factual implication to determine whether the term should be implied

into a specific contract, given its terms and context.191 The reality is that as the

jurisprudence has matured, courts hardly ever apply tests of factual implication

in any serious way.192 Rather, the term applies ‘as a result of the authorities’,193

corresponding with the general approach to legal implications. Even if the term

began life as a factual implication, its now routine implication and core features

suggest it has crystallised into a legal implication.194 Thus, whereas older deci-

sions may be tied to ‘their own particular facts’, Braganza is an authority ‘of

general application’, stating ‘the general law’.195

A theme of the jurisprudence concerning legal implications is that such

terms are often recognised to protect vulnerable parties, within relationships

of power imbalance, such as employment or tenancy.196 Concerns over power

disparity are systemic within given types of relationship, thus terms apply to

the entire class. Similarly, the concern that power may be abused is common

to all contractual relationships characterised by one party having discretion to

affect both parties’ interests; the Braganza term is ‘standard’ because it goes

to the ‘very essence’ of the ‘relationships’ it governs.197 Another recurring

188 Compass (n 5) [83]–[95]; Cathay Pacific (n 180) [150]–[183]; UBS (n 174) [49]–[58]; Kwik Lets Ltd v
Khaira [2020] EWHC 616, [61]–[67].

189 E Peden, ‘Policy Concerns Behind Implication of Terms in Law’ (2001) 117 LQR 459, 460–4.
190 Compass (n 5) [83]; Telefonica (n 64) [37]; Cottonex 2015 (n 9) [97]; Keen (n 32) [12].
191 See Liverpool City Council v Irwin [1977] AC 239, 259E–F.
192 There are exceptions, however: eg Watson (n 67) [97]–[104]; UBS (n 174) [52]–[53].
193 Clark (n 4) [40]. See Telefonica (n 64) [37]; Socimer (n 4) [66]; Abbott v RCI Europe [2016] EWHC 2602,

[46]; Product Star (n 4) 404 (‘the authorities show’); Faieta (n 24) [28] (‘on the authorities’).
194 See Commonwealth Bank of Australia v Barker [2014] HCA 32, [28] (‘an implication in law may have

evolved from repeated implications in fact’).
195 Acorn (n 12) [68].
196 eg Malik (n 7) 37–38; Johnson (n 7) [19], [35], [72], [77]; Crossley (n 170) 1629H.
197 Socimer (n 4) [106].
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theme is that terms in law often reflect contemporary societal expectations

with which contracting practice has not caught up.198 The Braganza term can

similarly be explained as giving effect to an emergent societal expectation,199

that all power, whether private or public, be commensurate with ideas of fair

dealing.200 In this regard, legal implications, by ensuring contracting keeps

pace with societal expectations, help to maintain the legitimacy of the institu-

tion of contract within society. There may be valid questions over how courts

determine social expectations, and whether they are equipped to do so, but

these are general concerns with standard terms and are not peculiar to the

Braganza term. Even those who normatively favour classifying the term as ad

hoc acknowledge that the shift, evident in Braganza, towards a rationale based

on broader concerns is difficult to reconcile with the term being a factual

implication.201

Lastly, if the term is implied in law, there may nonetheless be exceptions to

the general class. First, some cases suggest the term may not apply if statute

(or some other mechanism)202 provides adequate protection.203 But care must

be taken; the term confers default contractual rights, and the ‘principle of le-

gality’ holds ordinary rights can only be ousted by express statutory words or

necessary implication. Thus, that a contract arises in a regulated environment

is not sufficient basis for disapplying the term, though it might colour its

application.204

Second, there are doubts whether the term should apply to decisions to ter-

minate.205 A firm conclusion cannot be reached here. However, one concern

is that there are pre-existing tests governing when the power to terminate

arises, which balance parties’ interests; superimposing the Braganza principles

could cut across that balance. On the other hand, given the repeated concern

in discretion cases that no party should be subject to another’s whim, and

given termination can have drastic consequences and be used oppressively,

there may be a good case for further controls, especially as there is presently

little regulation of exercise of the power to terminate.206 Legitimate concerns

over protecting the innocent party’s freedom to choose could be accommo-

dated through light-touch review, which would allow for significant decisional

autonomy while imposing very basic standards. In administrative law, the

198 Malik (n 7) 46; Johnson (n 7) [35], [77]; Lister v Romford Ice and Cold Storage Co Ltd [1957] AC 555,
591–2.

199 See Patural (n 25) [61] (term demonstrative of common law’s capacity to meet ‘needs of modern
society’).

200 G Borrie, ‘The Regulation of Public and Private Power’ [1989] PL 552, 558–9.
201 Bridge (n 84) 231.
202 UBS (n 174) [54]–[55]; Kwik (n 188) [64]; Compass (n 5) [91]–[94]. The presence of other safeguards

may alternatively colour the approach to review: Al-Mishlab v Milton Keynes Hospital NHS Foundation Trust
[2015] EWHC 3096, [19].

203 Paragon (n 16) [34].
204 ibid; Telefonica (n 64) [36]–[38]; Dymoke (n 12) [60]–[61].
205 See the discussion of authorities in Monk (n 180) [54]–[60]; TAQA (n 180) [44]–[53].
206 Endorsing these arguments, see Cottonex 2015 (n 9) [97] (but see Cottonex 2016 (n 9) [45]).
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‘super-Wednesbury’ standard has been developed for such sensitive contexts,

restricting intervention to cases of mala fides or improper motive.207

A third possible exception arises from an enigmatic line of cases in which

courts have refused to imply the term as the parent clause confers an ‘absolute

contractual right’.208 This label is often invoked in conclusory fashion and it is

unclear how powers so characterised differ from other discretions, or why the

term’s rationale—protection from abuse of power—is inapplicable. Suggested

differences include that such powers confer binary choice rather than a range

of choice, and are framed broadly.209 The arguments are flimsy. An employer

may have a broadly-framed binary choice whether to confer a defined bonus,

yet the term applies, while fact-finding powers implicate no choice, only one

truth of the matter, yet the term applies. Another suggested difference is that

absolute rights are designed to serve the decision-maker’s interests.210 But it is

well-recognised, as in the case of lenders’ powers to vary interest rates, that

even where discretion is included for the decision-maker’s benefit, and may le-

gitimately be exercised for self-interest, it may not be exercised abusively.211

Indeed, where discretion is included to serve the decision-maker’s interests,

that is precisely where the temptation for abuse may be greatest. It is also said

that absolute rights, when exercised, do not affect the other party’s interests,

and thus do not fall within the class of contract to which the Braganza term

applies.212 Where deployed, this argument has been unconvincing, as where a

decision-maker decided to suspend payments under a settlement agreement;

the court’s view that this did not affect the payee’s interests is perplexing.213

Given the distinction between ‘absolute rights’ and other discretions is one

without difference, it is unsurprising that recent appellate decisions have

rejected arguments based on ‘absolute rights’, cautioning against the concept’s

blunt invocation.214 Significantly, in PAG, the Court of Appeal rejected the ar-

gument specifically in relation to a broadly-framed power which conferred bin-

ary choice and was inserted for the decision-maker’s benefit.215 While the

Court acknowledged a commercial decision-maker may act for self-interest, it

refused to accept a decision-maker is free to act vexatiously or maliciously.

The decision would appear to signal the end for the ‘absolute rights’ concept.

Yet despite PAG some lower court216 decisions continue to rely on the

207 R v SOS for the Environment, ex parte Nottinghamshire CC [1986] AC 240; R Hooley, ‘Controlling
Contractual Discretion’ (2013) 72 CLJ 65, 87–9 (proposing a light-touch approach). But note the rationale for
super-Wednesbury in administrative law lies in considerations generally inapplicable in contract, such as the deci-
sion’s macro-political character.

208 eg Compass (n 5) [83], [91]; Monk (n 180) [54]–[60], [64]; Shurbanova (n 41) [91]–[97].
209 Compass (n 5) [83], [91]; Monk (n 180) [64](iv); Shurbanova (n 41) [93]–[95]; Kwik (n 188) [59]–[60].
210 Kwik (n 188) [61], [63]; Cathay Pacific (n 180) [183](d); UBS (n 174) [56].
211 See nn 105, 168–9 above.
212 Kwik (n 188) [67].
213 ibid.
214 Equitas Insurance Ltd v Municipal Mutual Insurance Ltd [2020] QB 418, [103]–[118], particularly [113];

PAG (n 104) [168]–[169].
215 PAG (n 104).
216 Cathay Pacific (n 180); Kwik (n 188); TAQA (n 180); UBS (n 174).
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concept, specifically to afford commercial decision-makers untrammelled dis-

cretion. It is difficult not to see continued invocation of ‘absolute rights’ so as

to afford commercial decision-makers a free hand as subversion of the policy

against abuse of discretion enunciated in Braganza, in favour of absolutist

commitments to free market and party autonomy concerns.217

5. Remedial Consequences

What are the remedial consequences where a decision-maker fails to comply with

the implied term? Neither courts nor commentators have addressed the question

in depth. There are assertions in the literature that breach of the term sounds in

damages, like any other breach of contract, so ‘little needs to be said’ of rem-

edies,218 and that there is no mechanism for quashing decisions in contract.219

However, it is difficult to reconcile these statements with the fact judges have

voided exercises of discretion. The reality is that there is an open question as to

the proper remedial approach to non-compliance with the implied term. There

are at least three possible remedial models that could be adopted, each of which

finds some reflection in the jurisprudence and each of which raises discrete issues.

A. Model 1: Damages

Courts have often treated non-compliance with the implied term as a standard

contractual breach sounding in damages. However, this approach suffers sev-

eral problems.

First, such approach often requires the court to stand in the decision-mak-

er’s shoes and determine how the power should rationally have been exercised.

For example, where a discretionary bonus is denied unreasonably, at the dam-

ages stage the court decides whether a bonus should have been awarded and

quantum. This is difficult to reconcile with the supervisory conception of the

court’s role and a normative concern with good decision-making processes, ra-

ther than pre-empting outcomes. Courts state repeatedly that it is ‘not open’ to

them to ‘retake’ the decision, which is for the repository and ‘no one else’.220

Further, decisions whether to award discretionary bonuses, and how much,

are paradigm examples of decisions courts feel ill-equipped to assess given

they implicate broad value-judgements.221 Yet, where proceedings result in the

court ordering the defendant to pay a specific sum, the decision-power is ef-

fectively overridden, as is the parties’ intention that the repository exercise the

discretion. This disjuncture was brought squarely into focus in Horkulak:

217 These concerns are explicitly invoked in Cathay Pacific (n 180) [183](e); TAQA (n 180) [46], [53].
218 S Kós, ‘Constraints on the Exercise of Contractual Powers’ (2011) 42 Victoria University of Wellington

Law Review 17, 29.
219 Bridge (n 84) 230.
220 IBM CA (n 9) [339]; Gan (n 15) [76]; Williamson (n 25) [26]–[28].
221 See n 71 above.
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Potter LJ said that determining damages ‘will involve the court in assessing

the employee’s bonus . . . thus putting itself in the position of the employer’,222

despite earlier stressing the court must not supplant the decision-maker.

A second problem with damages is that such remedy does not affect the val-

idity of the original decision. In law, the decision continues to exist, and could

logically continue to have legal effects.

A third problem concerns application of the basic measure of damages.

Contract damages are generally assessed on the expectation measure; that is,

the court awards the monetary equivalent of what the claimant expected to re-

ceive under the contract. However, the Braganza-style term only imposes

requirements about certain qualities a proper decision should have. The term

creates no entitlement to or expectation of a particular outcome; there are any

number of possible outcomes a reasonable decision-maker could reach. It is

difficult therefore to see what benchmark expectation damages could be

assessed against. Indeed, in bonus cases, lower-court judges have struggled to

assess quantum,223 while appellate courts acknowledge serious difficulties

where the discretion is ‘at large’, and where there is no ‘signpost’ or ‘point of

reference’ for quantification or past bonuses to analogise to.224 In other cases,

damages have been denied as the claimant was unable to prove their loss, it

being impossible to settle on one figure rather than any other.225

Where the expectation measure proves difficult, other measures may be

applied. One possible measure is loss of a chance.226 But where the amount of a

bonus is discretionary, similar difficulties arise: loss of a chance of which sum?

Alternatively, the reliance measure could be applied. Damages would correlate to

monies the claimant expended in anticipation of a lawfully-made decision, which

are rendered wasted when an unlawful decision is made. But the claimant must

prove they would not have expended the monies but for the implied promise of a

reasonably-made decision, rather than the expectation of a specific decision-out-

come—which may prove difficult. And in many contexts, including bonus cases,

the claimant is unlikely to have outlaid monies in anticipation of performance.

Even if these issues are overcome, it is open to the defendant to prove the monies

would have been lost even if the implied term had been complied with.227

B. Model 2: Voidness

An alternative approach is that where a court finds non-compliance with the

implied term, the decision would be void ab initio; the purported decision

222 Horkulak (n 9) [56], approving Clark (n 179) 775. For similarly irreconcilable statements, see Westlb (n
73) [32]. There are also examples of specific performance being granted to mandate specific outcomes, effect-
ively overriding the decision-maker’s discretion: Watson (n 67) [126].

223 See Horkulak (n 9) [93].
224 ibid [47], [72].
225 Westlb (n 73) [55]–[57]. See also Dymoke (n 12) [70]–[73].
226 eg Dymoke (n 12).
227 Commonwealth v Amann Aviation Pty Ltd (1991) 174 CLR 64, 86–90.
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would not constitute a valid decision, as it was not made in accordance with

requirements necessary for validity. The decision-maker could then be

enjoined to remake the decision lawfully.228 This approach meets concerns

with treating damages as the primary remedy: it avoids the court supplanting

the decision-maker’s role, and the flawed decision is deprived of legal effect.

There is ample precedent supporting voidness as a remedial consequence in

contract. It is well established in domestic tribunal cases that decisions229 or

rules230 inconsistent with procedural fairness are void. Thus, where a member

of a society is deprived of membership absent due process, the decision is

void: it is ‘as if no act had been done to deprive him’, so in law he never

ceased being a member.231 Indeed, in Ridge, which established the modern ad-

ministrative law of procedural fairness, the Law Lords derived the conse-

quence of voidness for breach of natural justice from domestic tribunal

cases.232 Further, exercises of discretion contrary to the Braganza-style term

have been held void and of no effect. In Westlb and The Product Star, the

courts held ‘the discretion was never exercised’,233 and in Hannover, a defect-

ive decision was of no effect.234 Courts routinely employ language suggestive

of voidness as a consequence, such as ‘purported’, ‘valid’ and ‘invalid’.235 In

Sim, the court held a teacher is under no obligation to comply with their

employer’s unreasonable administrative directions.236 One way of explaining

this is that an unreasonable direction is a nullity. A procedurally defective no-

tice of dismissal is void,237 as are other types of notice given contrary to legal

requirements.238 At common law, where a covenant against assignment with-

out consent is qualified by a proviso that consent cannot be withheld unrea-

sonably and consent is unreasonably withheld, there is no right to damages:

the tenant can simply make the assignment.239 The same approach is adopted

where a decision-maker, acting contrary to the Braganza term, withholds con-

sent to stock options being taken.240 And a refusal to approve purely contrac-

tual sublicences was ‘set aside’ and ‘invalid’ for non-compliance with the

implied term.241

228 Williamson (n 25) [52]; Dymoke (n 12) [69].
229 R v Disciplinary Committee of the Jockey Club, ex parte Aga Khan [1993] 1 WLR 909, 933; Breen v AEU

[1971] 2 QB 175, 191–2, 193; Stevenson v URTU [1977] ICR 893, 905–6.
230 Enderby Town FC Ltd v FA Ltd [1971] Ch 591, 606.
231 Wood v Woad (1874) LR 9 Ex 190, 198.
232 Ridge v Baldwin [1964] AC 40, 80–1, 86–93, 117–25, 136. And see R (Majera) v Secretary of State for the

Home Department [2021] UKSC 46, [32]–[33], [35].
233 Product Star (n 4) 407; Westlb (n 73) [48].
234 Hannover (n 27) [10].
235 eg Socimer (n 4) [61]; Mallone (n 67) [3], [46]; Telefonica (n 64) [17]; Product Star (n 4) 405, 407; West (n

26) [38]; Westlb (n 73) [58]; Lehman (n 34) [276]; Fondazione (n 35) [140]; IBM CA (n 9) [232]; Shearson (n
12) 621–24, 632; Bartlett (n 110) [46].

236 Sim v Rotherham MBC [1987] 1 Ch 216, 249–52.
237 Gunton v Richmond-Upon-Thames LBC [1981] 1 Ch 448, 462D, 469D–E, 471C, 474.
238 Westlb (n 73) [50]; Lehman (n 34) [266].
239 West (n 26) [18].
240 Watson (n 67) [126].
241 Lymington (n 14) [37], [65].
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Contract therefore has the resources to recognise voidness as a remedy.

However, an important drawback of this model is that, as a matter of logic, it

is difficult to see how damages could be awarded. If a purported decision

never existed, it cannot constitute a breach of contract, which is a prerequisite

to awarding damages.242

Nonetheless, it does not follow that a money remedy could never be

granted. For example, the money award in Braganza was consistent with the

contractual decision being void. Mrs Braganza was contractually entitled to a

prescribed benefit upon Mr Braganza’s death in the course of employment.

The entitlement could be excluded if BP, Mr Braganza’s employer, established

he had committed suicide. BP’s decision to this effect was found to be unsup-

portable. The consequent order243 that BP pay the benefit is explicable as an

order for payment of an agreed sum, where there was no valid decision

excluding the benefit.

Similarly, in Mallone, an employer’s decision to reduce a former employee’s

stock options to nil was ‘invalid’ and ‘of no effect’ for non-compliance with

the Braganza-style term.244 Absent valid alteration of his benefits within a

given time, which had now passed, Mallone was contractually entitled to his

mature options; in principle, he thus had a right to damages equivalent to the

value of those stocks.245

The Product Star presents a further scenario where damages may be awarded

despite the contractual decision being a nullity.246 A vessel’s owners were in

prima facie breach of a charterparty for failing to discharge at a prescribed

port. They sought to avoid liability by relying on a clause granting them dis-

cretion not to dock if it was too dangerous. The court held the decision not to

dock lacked rational foundation. As such, the discretion was ‘never exer-

cised’,247 so damages were awarded for the breach involved in not discharging

as required.

In other circumstances where a decision is void, a claim for restitution

might be open. For example, BHL was a successful claim for restitution of

funds paid pursuant to an irrational decision setting a high fee.248 The unjust

factor was mistake: the claimant paid the sums under a mistaken belief that

they were obliged to pay the high fee. The court did not consider the legal sta-

tus of the impugned decision. But the judgment only makes sense if the

impugned decision were void—if legally effective, how could there be a mis-

take of law?

242 Wood (n 231). See also Ridge (n 232) 89–90.
243 Braganza (n 1) [43].
244 Mallone (n 67) [46], [48].
245 ibid [46]–[57].
246 Product Star (n 4).
247 ibid 407.
248 BHL (n 77).
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C. Model 3: Voidable

A third possibility is that a judicial finding of non-compliance with the implied

term does not render the impugned decision void but voidable, meaning a

court could choose between voiding the decision or leaving it intact and

awarding damages for breach.

The advantages over Model 2 include that the court can tailor the remedial

response to the case, maintain a balance between the parties’ interests through

remedial choices and avoid the consequences of voidness where unattractive.

The principal drawback is introduction of a measure of uncertainty as to re-

medial outcome, which may be particularly unwelcome in commercial set-

tings. However, the decision whether to void could be structured to reduce

uncertainty and facilitate consistency. For example, courts could recognise a

starting presumption that non-compliance results in voidness, motivated by

concerns with damages as the principal remedy (discussed above), with enum-

erated exceptions. This approach would promote transparency, a value not al-

ways apparent in remedial decision-making in judicial review, which is not

characterised by a consistently-applied framework, resulting in an unruly juris-

prudence.249 Open acceptance that practicalities may necessitate an outcome

other than nullity would avoid the confusion that characterises judicial review,

where courts maintain that unlawfulness invariably results in voidness, despite

the proposition being obviously unworkable and not borne out in practice.250

Thus, in IBM, Warren J observed that, ‘as with all extreme propositions’, a

cautious approach should be taken to the view that all unlawful exercises of

discretion invariably result in invalidity.251 He favoured flexibility: in some

cases, it would not be ‘just or proportionate to strike down the exercise of

power’; in others, the result may be ‘partial’ rather than ‘total’ invalidity; and

in yet others, ‘monetary compensation’ would be preferable to ‘unravelling’

the decision.252 Other judgments also suggest that invalidity and damages are

discrete remedial possibilities.253

On this approach, one situation where invalidation may be an appropriate

response is where the decision would otherwise have ongoing effects within a

long-run contractual relationship, making it important to deprive the decision

of legal force. Voiding a decision might also be appropriate in the context of a

wide discretion that requires broad value-judgements to choose among a range

of options. Ceteris paribus, it would be preferable to void the decision and refer

the matter back to the repository, to exercise their discretion lawfully—rather

than a court, within a damages inquiry, speculating how the discretion would

249 See D Feldman, ‘Error of Law and Flawed Administrative Acts’ (2014) 73 CLJ 275; JNE Varuhas,
‘Remedial Reform Part 1: Rationale’, UK Const L Blog (3 November 2021) (available at https://ukconstitutio
nallaw.org/).

250 ibid.
251 IBM HC (n 9) [372].
252 ibid [372], [462].
253 Compass (n 5) [136].
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have been exercised, absent objective parameters, and overriding the decision-

maker’s right to choose.

On the other hand, damages may be apt in some cases. Consider a situation

where a decision-maker, pursuant to a narrowly-framed discretion, has a bin-

ary choice whether to confer a defined benefit, which has been conferred on

every person similarly-placed to the claimant, and the only basis for denying

the claimant the benefit was an irrelevant consideration. In such circumstan-

ces, there is a prima facie case for conferring the benefit, based on consistency;

no rational basis for refusal if the matter were referred back; and unlike discre-

tionary bonus cases, assessing damages does not involve the court in the

value-laden task of deciding the appropriate sum, as the benefit is contractual-

ly-defined. Other examples where courts may resist voiding, and referring

back the decision, include where the contract has ended or there are ongoing

reasons to doubt the decision-maker’s bona fides.

6. Conclusion

The post-Braganza case law is developing apace, giving rise to important doc-

trinal and conceptual issues. This article addressed three central issues.

First, the article interrogated the nature and practice of Wednesbury review.

The intensity of review is context-sensitive, being dependent on four key varia-

bles: the contractual context; the nature and scope of the power; the decision-

maker’s capacities; and the interests of the party subject to the discretion. A

series of subprinciples, or indicia of unreasonableness, guide when judges will

intervene on the Wednesbury ground. Together, these doctrinal features com-

prise an emergent analytical framework governing Wednesbury review in the

contractual setting.

Second, the article argued that the implied term is best conceptualised as a

standard term implied into every contract which confers a discretion on one

party that implicates both parties’ interests. Claims that fetters on discretion

are case-by-case factual implications are increasingly out of step with funda-

mental features of contemporary case law.

Third, the article challenged the common assertion that damages are the in-

variable remedy for non-compliance with the implied term. First, damages as

a remedy for breach of the term raise problems of principle and pragmatism.

Second, other remedial models are evident in the jurisprudence, including the

remedial consequences of voidness and voidability. These models meet con-

cerns raised by the damages remedy, but raise others. Voidness as an invari-

able consequence may be too blunt a remedial tool. By comparison,

voidability has the advantage of finesse, but may suffer drawbacks associated

with discretionary remedialism.
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