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In recognition of the multitude of possible gender identities, Facebook provides its members with a list of fifty-six options, in addition to male and female, from which they can choose up to ten to have recorded in their profiles.[footnoteRef:2] For those who are uncertain or confused or just plain curious, another  enterprising cyber forum provides an on-line quiz, offering the reassurance of instant diagnosis of your gender identity after a series of questions have been answered about such matters as what makes you cry and whether you need someone else’s constant attention.[footnoteRef:3] My own result was that I was ‘male’ with higher stereotypically female traits than stereotypically male traits; clearly lacking was the vast range of options offered by Facebook.  [2: ‘Here Are All the Different Genders You Can Be on Facebook’, Future Tense: The Citizen’s Guide to the Future, (New York, 13 February 2014) <http://www.slate.com/blogs/future_tense/2014/02/13/facebook_custom_gender_options_here_are_all_56_custom_options.html>. The gender identity choices are not provided as a full list, but a drop-down menu of options is provided once you type the first letter into an empty text field. Interestingly, there is no option to craft your own gender identity if it is not on the list, nor can you leave the field blank.]  [3:  See ‘Wild Quiz: What’s your Gender Identity’, at UnBoxifyMe, http://unboxifyme.com/wild-quiz-whats-your-gender-identity/.] 

Following Facebook’s lead, I argue in this paper that it is important to recognize that everyone has a ‘gender identity’ - including those who identify as cisgendered[footnoteRef:4] – and that there is a dynamic relationship between the body and identity which gives rise to multiple possible alignments, which can change over time, or even from moment to moment. Consequently, the tendency for gender identity to be understood as dualistic (m/f) and treated as a category that applies only to transgendered people (and sometimes perhaps to intersex people) needs to be resisted, but without obscuring the specificity and diversity of the human rights abuses more likely to be suffered by those who are, or are perceived to be transgendered, such as trans-phobic violence and the denial of individual freedom to define and redefine one’s own gender identity as life unfolds.[footnoteRef:5] I am concerned that feminist and queer human rights advocates have been working in isolation and at odds with each other on issues of gender [identity][footnoteRef:6] and my argument is that this needs to change if we are ever to develop a more liberatory and inclusive conception of gender in international (and domestic) law.  [4:  ‘Cisgender’ refers to those whose sex  assignment at birth conforms to their self-identity as a man or woman. The term is often used to mean the opposite of ‘transgender’. See, for example, Paula Blank, ‘Will “Cisgender” Survive?’ The Atlantic (Washington, 24 September 2014) <http://www.theatlantic.com/entertainment/archive/2014/09/cisgenders-linguistic-uphill-battle/380342/>.  However, this understanding relies on a separation of body and mind, that is inconsistent with performative understandings of gender, and continues to treat gender as a binary system, rather than as plurality and fluidity. Thanks to an anonymous reviewer for drawing my attention to this important point.]  [5:  See further, ‘The International Bill of Gender Rights’, as adopted at the International Conference on Transgender Law and Employment Policy (ICTLEP), Houston, Texas, 17 June 1995,  <http://my.execpc.com/~dmmunson/billrights.htm>. ]  [6:  My use of the square brackets signals a challenge to those who would distinguish ‘gender’ from ‘gender identity’ – something that I will later explain in more detail. The separation between feminist and queer work is also of concern in advocacy for sexuality rights. See Dianne Otto, ‘Between Pleasure and Danger: Lesbian Human Rights’ (2014) European Human Rights Law Review 618.] 

[bookmark: _Ref430707093]My genealogy of recent developments in international human rights law, associated with gender identity, starts with an account of the crucial role that feminists played in challenging the biological determinism that underpins international law’s historical treatment of women and men. This challenge led eventually, despite virulent opposition, to the admission of the language of ‘gender’ into the lexicon of international law in the mid-1990s, which distinguished between immutable sex (biology) and malleable gender (socially constructed). [footnoteRef:7] I go on, in part 2, to examine the reluctance of many feminists to fully pursue the opportunities opened by this new understanding of sex/gender and, in particular, the failure to question the male/female dualism and biological base of sex/gender orthodoxy, and the related unwillingness to address gendered discrimination suffered by men and other genders, often including even transgendered women. I use the work of the Committee on the Elimination of Discrimination against Women (CEDAW Committee) to illustrate the constraining effects of this reluctance.  [7:  See, for example, Commission on Human Rights, ‘Report of the Expert Group Meeting on the Development of Guidelines for the Integration of Gender Perspectives into United Nations Human Rights Activities and Programmes’, UN Doc E/CN.4/1996/105 (20 November 1995) Annex [13]: ‘The term “gender” refers to the ways in which roles, attitudes, values and relationships regarding women and men are constructed by all societies all over the world … while the sex of a person is determined by nature, the gender of that person is socially constructed’.] 

[bookmark: _Ref431736311][bookmark: _Ref431735530][bookmark: _Ref431736814]Nevertheless, the sex/gender distinction, as newly described, paved the way for other feminists and queer activists to denaturalize sex, as well as gender; to understand that neither sex or gender exist prior to regulatory discourses which make certain permutations of gender intelligible (normal) and dismiss others that fall outside the m/f binary, in various ways, as abnormal. [footnoteRef:8] Rather than being anchored in biology, sex and gender should both be understood as the effects of performative and reiterative gender norms (legal, social, symbolic…) which materialize, naturalize, regulate and discipline sexed bodies and identifications. Yet, as I argue in part 3, although advocates for gay, lesbian, bisexual, transgender and intersex (GLBTI) rights have been more eager than many feminists to explore the new openings for recognition and inclusion presented by the language of gender, their efforts have floundered. While more recent developments in domestic law concerning transgendered people are slowly shifting from a purely ‘(bio)logic’ approach, which determines sex at birth,[footnoteRef:9] towards a more social approach to recognizing and regulating gendered bodies,[footnoteRef:10] international developments appear to be taking a different course. To illustrate this problem, I examine the definition of ‘gender identity’ offered by the ‘Yogyakarta Principles on the Application of International Human Rights Law in relation to Sexual Orientation and Gender Identity’ (Yogyakarta Principles), drafted in 2007 by a group of human rights experts and activists, which ignores social context and appears to rely, instead, on biology.[footnoteRef:11] My fear is that the Yogyakarta Principles, despite their queer historiography, step away from hard-won social constructivism and threaten to uncritically embrace (bio)logic and heteronormative family forms as normative for everyone. They are in need of a queer-feminist coalitional revision. [8:  Judith Butler, ‘Gender Regulations’ in Undoing Gender (Routledge 2004) p 40-42.]  [9:  See Andrew N Sharpe, Transgender Jurisprudence: Dysohoric Bodies of Law (2nd edition, Routledge-Cavendish, 2006) p 9. For common law systems, the (bio)logic approach was set out by Ormond J of the former English Probate Division in Corbett v Corbett [1971] 2 All ER 33. He held that, in the context of marriage, sex is a biological matter determined at birth by chromosomes, gonads and genitals. This approach was confirmed by the House of Lords as recently as 2003 in Bellinger v Bellinger [2003] 2 AC 467, 473.]  [10:  See, for example, AB v Western Australia (2011) 244 CLR 390, where the High Court of Australia interpreted legislation regulating when sex recorded on a birth certificate could be changed, to depend on external rather than internal physical characteristics (genital surgery was not a requirement) and on identification as such by ‘other members of society’.]  [11:  ‘Yogyakarta Principles on the Application of International Human Rights Law in relation to Sexual Orientation and Gender Identity’ (International Commission of Jurists, 2007) (Yogyakarta Principles).] 

[bookmark: _Ref422940935][bookmark: _Ref431740181]In the fourth and final section I urge more feminist and queer coalitional work and the adoption of a performative understanding of ‘sex’, in order to counter the reinstatement of biology as foundational, which merely shifts the boundaries of acceptable dualistic and heteronormative gender identities, rather than, following Facebook’s example, dispensing with the gender binary and its biological moorings all together. I urge rejection of the idea that any of the categories – sex/gender/gender identity - is natural and thus immutable.[footnoteRef:12] To accept the idea of a sex-gender distinction that is reflective of a nature-nurture divide, as in the official United Nations (UN) definitions, is to limit the manifold creative possibilities for the expression of identity, desire and sexuality that would be opened up by completely releasing the category of sex from its biological foundations. To accept the definition of gender identity offered in the Yogyakarta Principles is to limit these possibilities even further. As Judith Butler has observed, ‘[t]here is no gender identity behind the expressions of gender; that identity is performatively constituted by the very “expressions” that are said to be its result’.[footnoteRef:13] Thus my bracketing of identity in the title of this article is not meant to suggest skepticism about the idea of identity, but to indicate that gender is already an identity. [12:  For a persuasive development of this position see Margaret Davies, ‘Taking the Inside Out: Sex and Gender in the Legal Subject’ in Ngaire Naffine and Rosemary J Owens (eds), Sexing the Subject of Law (North Ryde, LBC Information Service and Sweet and Maxwell 1997) 25. ]  [13:  Judith Butler, Gender Trouble: Feminism and the Subversion of Identity (Routledge 1990) 25.] 

1. Feminist Work to Denaturalize Sex 
[bookmark: _Ref422940794]In international law, sex has traditionally been treated in a rigidly deterministic fashion as male/female (m/f ) dichotomy, and the privileged status of men vis-à-vis women (m>f) has been understood as the natural order. [footnoteRef:14]  Congruent with medical science, customary practices and religious prescriptions, this biologically anchored dualistic and hierarchical understanding of sex was affirmed and instantiated by the law. Women were largely constituted as family property, making crimes against them, such as military rape or forced prostitution, an abuse of the honour of the family — a violation of the rights of the male family head — rather than an abuse of the woman’s dignity and autonomy. [footnoteRef:15] To the extent that women were granted a measure of autonomous legal subjectivity, the law’s approach was protective, denying agency (as in the anti-trafficking conventions) or limiting it (by promoting restrictive employment practices, for example). [14:  My thanks to Janet Halley who adopted these abbreviated forms to describe current US feminist projects. Janet Halley, Split Decisions: How and Why to Take a Break from Feminism (Princeton University Press 2006) 17-18. ]  [15:  Brussels Declaration Concerning the Laws and Customs of War 1874 art XXXVIII; Manual of the Laws and Customs of War on Land 1880 art 49; Convention Respecting the Laws and Customs of War on Land 1899, 32 Stat 1803 art XLVI; Convention Respecting the Laws and Customs of War on Land 1907 (entered into force 26 January 1910) 36 Stat 2277  art XLVI.] 

	International law’s historical approach to sex/gender: legitimated by (bio)logic
m/f (dualism) - nature
m>f (hierarchy/asymmetry) - nature



The belief that sex/gender characteristics are biologically determined and therefore immutable is also reflected in some strands of feminist thought, which seek to revalue the feminine rather than disrupt dualistic conceptions of gender.[footnoteRef:16]  [16:  See, for example. Sara Ruddick, Maternal Thinking: Towards a Politics of Peace (Boston: Beacon Press 1989).] 

[bookmark: _Ref298422954]Yet while the advent of universal human rights law in 1945, with its core principles of equality and non-discrimination, made it possible to challenge the assumed hierarchy of gender (m>f), the understanding of sex/gender as dualistic (m/f) remained unquestioned.[footnoteRef:17] The adoption of the Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW) in 1979,[footnoteRef:18] did little to change this state of affairs. As indicated by its appellation, CEDAW takes an asymmetrical approach by prohibiting sex discrimination suffered by only one gender group (women).[footnoteRef:19] Men are the only other gender [identity] recognized in CEDAW, and they primarily serve as the comparator against which women’s (in)equality is to be measured. Paradoxically this arrangement, whereby men’s experience sets the universal standard for everyone, reaffirms the tradition of both gender duality and hierarchy in an instrument that seeks to promote women’s full humanity. As a result, protective responses to women’s disadvantage have continued to proliferate where women’s experience is not directly comparable with men’s, with extra intensity in relation to women from the global South,[footnoteRef:20] – notably in the fields of reproductive health and employment - which re-entrenches women’s inequality, rather than fundamentally challenging it. On this reading of CEDAW, as founded on the biological m/f binary, it is doubtful whether a transgendered (m-f) woman would qualify as a ‘woman’ who can therefore be a victim of ‘sex’ discrimination. The dualistic framework of CEDAW makes it likely that the CEDAW Committee might eventually follow recent reforms in some domestic legal systems and predicate recognition on invasive sex reassignment surgeries, [footnoteRef:21] which would still keep the m/f binary intact. Clearly other instances of sex discrimination - experienced by men and those whose sex/gender expressions and identities do not even claim to fit neatly into the m/f binary - remain outside CEDAW’s register of gender harms.  [17:  Dianne Otto, ‘International Human Rights Law: Towards Rethinking Sex/Gender Dualism’ in Margaret Davies and Vanessa Munro (eds), A Research Companion to Feminist Legal Theory (Ashgate Companion Series, 2013) 19.]  [18:  Convention on the Elimination of All Forms of Discrimination Against Women (adopted 18 December 1979, entered into force 3 September 1981) 1249 UNTS 13 (CEDAW). ]  [19:  For discussion, see Darren Rosenblum,‘Unsex CEDAW, or what’s wrong with women’s rights’ (2011) 20(2) Columbia Journal of Gender and Law 98.]  [20:  Ratna Kapur, ‘The Tragedy of Victimisation Rhetoric: Resurrecting the “Native” Subject in International/Postcolonial Feminist Legal Politics’ (2001) 10 Columbia J of Gender and L 333.]  [21:  Sharpe, n 8, 58-75.] 

Yet, on closer reading, it is apparent that CEDAW’s treatment of sex is not entirely as a natural category. It is also recognized that sex has social dimensions, which must be challenged and changed if women’s equality is ever to be realized. This recognition creates a foothold for interpretations of CEDAW that refuse the binary assumption of gender and its attendant (bio)logic.  The starting point lies in the preambular recognition ‘that a change in the traditional role of men as well as the role of women in society and in the family is needed to achieve full equality between men and women’,[footnoteRef:22] which is an important acknowledgement that sex/gender is socially produced and regulated, and that change in one set of dyadic gendered social expectations necessarily involves change in the other, although the binary arrangement is not questioned. Article 2(f) underlines the need for social change by making it clear that states parties’ obligations are not confined to changing laws and regulations that discriminate against women, but extend to modifying or abolishing discriminatory customs and practices. The obligation to support and foster meaningful social change, in relation to men as well as women, is made clear in article 5(a) which requires states parties to ‘modify … social and cultural patterns … with a view to achieving the elimination of prejudices and customary and all other practices which are based on the idea of the inferiority or superiority of either of the sexes or on stereotyped roles for men and women’. [22:  CEDAW, n 17, preamble [14].] 

 While the sexed language of CEDAW article 5(a) remains dualistic, fully recognizing the social and cultural nature of gender practices and stereotypes seems to me to lead inexorably to the conclusion that gender [identity] can be experienced and/or perceived as fluid and potentially multiplicitous, constrained only by its historical and cultural context. In other words, it is possible to interpret CEDAW as prohibiting all forms of sex discrimination, including those forms experienced by men and other genders, such as intersex and transgendered people, gender transients, multi-gendered people, androgynes, butch lesbians, transvestites, cross-dressers, those identify as an ‘in-between,’ sex ‘non-specific,’ third sex and any others.[footnoteRef:23] Rikki Holtmaat describes this as the ‘transformative’ potential of CEDAW, whereby the obligation to modify gender stereotypes and fixed parental roles should enable everyone to express their gender identity in the way they choose, without suffering adverse discriminatory consequences.[footnoteRef:24] Yet the transformations envisaged by Holtmaat all take place in the social/cultural sphere, leaving the underlying (bio)logic of the law still unchallenged.  [23:  Surya Monro, ‘Transgender: Destabilising Feminisms?’ in Vanessa Munro and Carl F Stychin (eds), Sexuality and the Law: Feminist Engagements (Routledge-Cavendish, 2007) 125. ]  [24:  Rikki Holtmaat, ‘The CEDAW: a holistic approach to women’s equality and freedom’ in Anne Hellum and Henriette Sinding Aasen (eds), Women’s Human Rights: CEDAW in International, Regional and National Law (Cambridge University Press, 2013) 95, 115-116.] 

[bookmark: _Ref431739235]Two developments occurred in the 1990s, which strengthened the potential for the CEDAW Committee to treat sex/gender as, in large part if not totally, socially constituted. The first was the acceptance of the language of ‘gender’ into the international legal lexicon. In 1995, after a protracted struggle, a distinction between ‘sex’ (understood as biologically determined) and ‘gender’ (understood as the result of social practices and interactions) was formally accepted by states at the Fourth World Conference on Women in Beijing,[footnoteRef:25] although there were some notable dissenters including the Vatican and (most) members of the Organization of Islamic Conference, who have remained intransigent on this point ever since.[footnoteRef:26] Nevertheless, this moment marked a critical turning point for feminist (and queer) engagement with international law because the acceptance of gender as a social category provided the means to fundamentally challenge the tradition of masculine superiority (m>f) and disrupt (bio)logic (m/f) by admitting the possibility of more than two sexes, just as the Vatican feared in Beijing.[footnoteRef:27] This shift also  opened the potential to challenge ‘natural’ conceptions of the (heteronormative) family and humanize a host of so-called unnatural forms of gender identity and expression, including transgender and intersex, as well as those that resist normative definition altogether. Unfortunately however, the subsequently adopted official UN definitions impose limits on these possibilities by continuing to anchor social constructions of ‘gender’ in a biological base of ‘sex’,[footnoteRef:28] which still leaves space for those who insist dualistic gender is the natural order because the m/f binary of physiological sex is treated as the bedrock for gendered social arrangements.[footnoteRef:29] While feminists disagree about how far to take social constructivism, the result has nevertheless rendered biological explanations for unequal treatment of women and men highly suspect – thus de-naturalizing the gender hierarchy (m>f). [25:  Dianne Otto, ‘Holding Up Half the Sky but for Whose Benefit? A Critical Analysis of the Fourth World Conference on Women' (1996) 6 Australian Feminist Law Journal 7, 11-12.]  [26:  See, for example, the Final Statement of the Holy See made at the Concluding Ceremony of the Fourth World Conference on Women; ‘The term "gender" is understood by the Holy See as grounded in biological sexual identity, male or female’: Holy See (Fourth World Conference on Women, Beijng, 15 September 1995) <http://www.its.caltech.edu/~nmcenter/women-cp/beijing3.html>. See also, Vanja Hamzic, ‘The Case of “Queer Muslims": Sexual Orientation and Gender Identity in International Human Rights Law and Muslim Legal and Social Ethos’ (2011) 11/2 Human Rights Law Review 237, 245-247.]  [27:  Otto, n 24.]  [28:  Commission on Human Rights, n 6. More recently, see ‘UNESCO’s Gender Mainstreaming Implementation Framework (GMIF) for 2002-2007’ (UNESCO, 2003) annex 2: baseline definitions of key concepts and terms, 17 <http://unesdoc.unesco.org/images/0013/001318/131854e.pdf >. ]  [29:  Wendy O’Brien, ‘Can International Human Rights Law Accommodate Bodily Diversity?’ (2015) 15 Human Rights Law Review 1, 2.] 

Linked to the introduction of the new language of gender was the second development – the adoption of the strategy of ‘gender mainstreaming’ across the entire UN system, which was first endorsed at the 1993 Vienna World Conference on Human Rights and reaffirmed in 1995 at the Beijing World Conference on Women. This development prompted the chairpersons of the human rights treaty committees to commit to fully integrating gender perspectives into their working methods.[footnoteRef:30]As a result, several treaty bodies adopted gender mainstreaming General Comments (authoritative interpretations) which seek to mainstream women’s experience of human rights abuses into the interpretation of universal human rights norms. For example, the Human Rights Committee, which monitors implementation of the International Covenant on Civil and Political Rights (ICCPR),[footnoteRef:31] recognizes that domestic violence may be a form of torture or cruel inhuman and degrading treatment (violating article 7),[footnoteRef:32] and that a state’s failure to provide access to safe methods of abortion may be a violation of the right to life (violating article 6).[footnoteRef:33] This approach, which interprets existing human rights so they are more inclusive of women’s experience, transforms the universal standard so that it is no longer based solely on men’s lives. As women’s specific experience becomes included in the universal, there is less need for women’s rights advocates to rely so heavily on a non-discrimination framework, which requires comparisons with men. Thus, gender mainstreaming has the potential to reduce the need for comparing women and men, decreasing reliance on gender dualism and hierarchy to frame and assess human rights abuses specific to women and making protective responses less likely.  [30:  ‘Report of the Sixth Meeting of Persons Chairing the Human Rights Treaty Bodies’ (4 October 1995) UN Doc A/50/505 [34] (a)–(f). ]  [31:  International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force 23 March 1976) 999 UNTS 171 (ICCPR).]  [32:  Human Rights Committee, ‘General Comment 28: Article 3 (The equality of rights between men and women)’ (2000) UN Doc HRI/GEN/1/Rev.9 (Vol I) 228 [11].]  [33:  ibid [10].] 

[bookmark: _Ref423706499]Taking gender mainstreaming a step further, the Committee on Economic, Social and Cultural Rights, which monitors implementation of the International Covenant on Economic, Social and Cultural Rights (ICESCR),[footnoteRef:34] recognizes men, as well as women, as potential victims of sex discrimination by, for example, interpreting the right to social security to guarantee ‘adequate maternity leave for women, paternity leave for men, and parental leave for both men and women’.[footnoteRef:35] More boldly, the Committee that monitors implementation of the Convention Against Torture and Other Cruel, Inhuman and Degrading Treatment or Punishment (CAT)[footnoteRef:36] recognizes gender as ‘a key factor’ that can intersect with other characteristics of a person to make them more vulnerable to torture or ill-treatment,[footnoteRef:37] and goes on to identify violations that are experienced solely or primarily by men, and transgendered people, as well as by women, ‘on the basis of their actual or perceived non-conformity with socially determined gender roles’.[footnoteRef:38] These developments vastly extend our capacity to challenge the social practices of dualistic gender, although the (bio)logic of m/f , which has such a firm historical grip on the international legal imagination, has not yet been explicitly challenged. The shift can be illustrated as follows: [34:  International Covenant on Economic, Social and Cultural Rights (adopted 16 December 1966, entered into force 3 January 1976)  999 UNTS 3 (ICESCR).]  [35:  Committee on Economic, Social and Cultural Rights, ‘General Comment 16: The Equal Right of Men and Women to the Enjoyment of All Economic, Social and Cultural Rights (Art. 3 of the Covenant)’ (2005) UN Doc E/C.12/2005/4 [26]. Note, unlike CEDAW, the wording of ICESCR does not limit its prohibition of sex discrimination to discrimination against women.]  [36:  Convention Against Torture and Other Cruel, Inhuman and Degrading Treatment or Punishment (adopted 10 December 1984, entered into force 26 June 1987) 1465 UNTS 85 (CAT).]  [37:  Committee Against Torture, ‘General Comment 2: Implementation of Article 2 by State Parties’ (2007) UN Doc HRI/GEN/1/Rev.9 (Vol II) 376 (27 May 2008) [22].]  [38:  ibid.] 

International law’s ‘feminist’ approach to sex/gender: social contructivism acts upon biological base 
maintain m/f (duality) – nature
challenge m>f (hierarchy) – nurture




2. Feminist Reluctance to Challenge Gender Duality 
[bookmark: _Ref431569180]Yet while these developments have been promoted and supported by feminists, there has also been a reluctance to pursue all the potential for rethinking gender that they open, for fear that this will undermine the feminist project. Many feminists worry that  the coherence of the category of ‘women’ as an organizing focus will be threatened if gender is understood as mobile and plural, and especially if its biological anchor is questioned. They are anxious that women’s specific disadvantage may again be marginalized if gender discrimination experienced by men and other genders is included in the struggle for women’s rights.[footnoteRef:39] Others put this reluctance down to the vestiges of biological determinism that continue to linger in feminist thinking,[footnoteRef:40] or to homophobia and trans-phobia, and the associated fear that expanding feminist demands to include those whose gender expression falls outside the m/f dualism and heteronormativity might threaten the fragile ‘respectability’ of feminism, and limit its effectiveness.[footnoteRef:41]  As a result, most feminist efforts have been limited to emphasizing the social contingency of gender hierarchy, without questioning the assumed biological base of gender dualism. Even within the confines of the social, so understood, feminist efforts have seldom extended to conceiving of gender as shifting and multiple. While this failure to fully exploit the liberatory potential of the language of gender may in some contexts be pragmatically defensible,[footnoteRef:42] at least as a short-term measure, it has had enduring effects and resulted in a rift between much feminist and queer work on gender in the law,[footnoteRef:43] especially when the latter seeks to challenge the assumption of m/f duality. [39:  Titia Loenen, ‘Rethinking Sex Equality as a Human Right’ (1994)12 Netherlands Quarterly of Human Rights 253; Bertha Esperanza Hernandez-Truyol, ‘Unsex CEDAW? No! Super-Sex It!’ (2011) 20 Columbia J of Gender and L 195; Nalini Persram, ‘Politicizing the Feminine, Globalizing the Feminist’ (1994) 19 Alternatives 285, 287.]  [40:  Sally Baden and Anne Marie Goetz, ‘Who Needs [Sex] When You Can Have [Gender]? Conflicting discourses on gender at Beijing’, in Cecile Jackson and Ruth Pearson eds, Feminist Visions of Development: Gender Analysis and Policy (1998) 19.]  [41:  Alice M Miller, ‘Sexuality, Violence Against Women, and Human Rights: Women Make demands and Ladies Get Protection’ (2004) 7 Health and Human Rights 17, 36-39; Cynthia Rothschild et al, Written Out: How Sexuality is Used to Attack Women’s Organizing (revised edition, IGLHRC and CWGL, 2005).]  [42:  IGLHRC, Equal and Indivisible: Crafting Inclusive Shadow Reports for CEDAW (IGLHRC 2008) 3, <http://iglhrc.org/files/287-1.pdf >. The authors acknowledge that many feminists and queer theorists have moved away from the sex/gender binary arguing they are both given meaning socially, but maintain that for pragmatic reasons, in work with CEDAW, the binary remains useful.]  [43:  See for example, Halley, n 13, who suggests the need to ‘take a break’ from feminism in order to see important dimensions of sexuality that feminism does not make visible. The same argument can be made with regard to feminist myopia about the links between their struggles for women’s rights and the human rights struggles of other gender identities.] 

In questioning the natural foundation of both gender dualism and gender hierarchy, I do not want to deny the patterns of gender disadvantage that impact on every woman’s life, although the picture is vastly complicated by the many differences among women because of intersecting systems of discrimination. Rather, the question that weighs increasingly heavily is whether dualism and asymmetry provide the best way to pursue the emancipatory possibilities for everyone, including ciswomen, that are opened up by the recognition that gender is primarily (if not entirely) a social category. One problem is that such a relentlessly dualistic understanding of sex/gender is so easily recolonized by naturalized accounts of biological sex which completely fail to acknowledge the dynamic and interwoven performative relationships between sexed bodies and identities. Another is that the asymmetrical reproduction of injured and vulnerable representations of women casts men in the role of perpetrators or protectors, which reconstitutes the traditional imaginary of m>f gender hierarchies.[footnoteRef:44] A third problem is the exclusionary and disciplinary effect of understanding sex/gender as always tied to a biological base, which prevents a full understanding of the way that sex/gender operates as a technology of power, regulating populations so they are more compliant and easily governable.[footnoteRef:45] [44:  Dianne Otto, ‘The Exile of Inclusion: Reflections on Gender Issues in International Law over the Last Decade’ (2009) 10 Melbourne Journal of International Law 11.]  [45:  Michel Foucault, Graham Burchell, Colin Gordon and Peter Miller. The Foucault Effect: Studies in Governmentality (University of Chicago Press, 1991).] 

This feminist reluctance is evident in the unwillingness of the CEDAW Committee to address discrimination on the basis of gender identity as a form of discrimination against women. On the few occasions that the Committee has used the term, it has mostly been coupled, and often conflated, with sexual orientation. An examination of 181 Concluding Observations adopted between 2007 (when the Yogyakarta Principles were adopted) and 10 March 2014 reveals that issues relating to sexual orientation, gender identity and/or lesbians were raised in only 38 of them (20.9 per cent). One third of these 38 references are in the ‘positive aspects’ of the Concluding Observations, where the Committee ‘welcomes’ information about new anti-discrimination legislation or same-sex partner recognition that was provided in states parties reports.[footnoteRef:46] In these instances, the CEDAW Committee does not go beyond merely repeating the information the state party has provided, so cannot be credited with raising the issue and, despite being given the opportunity, notably fails to discuss any aspects of these developments that may need improvement. It is likely that the remaining, more critical references are based on information provided by NGOs in shadow reports. [footnoteRef:47] Yet despite drawing attention to serious human rights abuses,[footnoteRef:48] the references are brief, and the state party concerned is not seriously taken to task. For example, in the case of criminalization of ‘same-sex relationships’, as in Sri Lanka, which the Committee admits leaves women ‘completely excluded from legal protection’ and at risk of arbitrary detention, it merely expresses its ‘concern’.[footnoteRef:49] ‘Sexual orientation’ and ‘gender identity’ are not even routinely included in standard lists of prohibited grounds of discrimination when they appear in the Committee’s Concluding Observations, despite other human rights treaty bodies adopting this practice.  [46:  See, for example, Committee on the Elimination of Discrimination Against Women, ‘Concluding Observations: Bosnia and Herzegovina’ (30 July 2013) UN Doc CEDAW/C/BIH/CO/4-5 [4(a)], where anti-discrimination legislation that includes ‘sexual expression’ and ‘sexual orientation’ as prohibited grounds of discrimination is welcomed; and Committee on the Elimination of Discrimination Against Women, ‘Concluding Observations: Chile’ (12 November 2012) UN Doc CEDAW/C/CHL/CO/5-6 [46], where it is ‘noted’ that ‘a bill on de facto unions, which includes same-sex relationships, is before the Senate’.]  [47:  Guidelines were developed in 2008 by the International Gay and Lesbian Human Rights Commission (IGLHRC), to help NGOs prepare shadow reports for the CEDAW Committee, which include human rights issues related to sexual orientation, gender identity and gender expression. See IGLHRC, n 41. ]  [48:  These references can be grouped into five main areas of concern: violence against women, health issues, failure to prohibit discrimination, harmful stereotypes, and particularly disadvantaged or vulnerable women.]  [49:  Committee on the Elimination of Discrimination Against Women, ‘Concluding Observations: Sri Lanka’ (8 April 2011) UN Doc CEDAW/C/LKA/CO/7 [24]. ] 

[bookmark: _Ref423694452]When examined through the single lens of gender identity (detached from sexual orientation), it is clear that the CEDAW Committee, notorious for its ‘slowness’ to engage with issues of sexuality,[footnoteRef:50] is even more resistant to facing up to the challenges presented by the concept of gender identity. Indeed, a member of the CEDAW Committee has observed that the term ‘gender identity’ is anathema to many Committee members because it is seen as ‘watering down’ CEDAW obligations to women.[footnoteRef:51] More than half of the 38 references in my sample of Concluding Observations are substantively concerned only with issues of sexuality (sexual orientation discrimination, same sex relationship recognition, violence against lesbians and lesbian reproductive rights). All but three of the remaining references, either couple gender identity with sexual orientation (SOGI), or include transgender in a list with lesbian, bi-sexual and intersex (LBTI). As Jena McGill argues, the treatment of gender identity and transgender issues as if they converged with issues of sexuality, runs the risk that the specificity of human rights issues related to gender identity will be marginalized or disappear altogether.[footnoteRef:52] The CEDAW Concluding Observations are a good example of such a disappearance.  On only three occasions does the Committee refer to issues that are unique, or of primary concern, to the transgendered community. Twice, the Committee expresses concern about the compulsory sterilization that transgendered people must undergo to get birth certificates changed, [footnoteRef:53] and once it notes the difficulties faced by transgendered asylum seekers due to the narrow construction of gender-related persecution.[footnoteRef:54] When it does use the term gender identity to refer to specific violations, it is understood to apply only to transgendered people, indicating that the CEDAW Committee does not consider women and men to be gender identities.  [50:  Mindy Jane Roseman and Alice M Miller, ‘Normalizing Sex and its Discontents: Establishing Sexual Rights in International Law’ (2011) 34 Harvard Journal of Law and Gender 313, 353.]  [51:  Comments made by Violetta Neubauer (Slovenia), former member of the CEDAW Committee (Sexual Freedom, Equality and Rights to Gender Identity Conference, Oslo, 11-12 December 2014)  (notes on file with author). ]  [52:  Jenna McGill, ‘SOGI….So What? Sexual Orientation, Gender Identity and Human Rights Discourse at the United Nations’ (2014) 3/1 Canadian Journal of Human Rights 1, 23-25.]  [53:  Concluding Observations of the Committee on the Elimination of Discrimination against Women: Finland, (10 March 2014) UN Doc CEDAW/W/C/FIN/CO/7 [28]; Concluding Observations of the Committee on the Elimination of Discrimination against Women: The Netherlands (5 February 2010) UN Doc CEDAW/C/NLD/CO/5, [46]-[47], also expressing concern about the non-reimbursement by health insurance of the cost of surgical breast implants.]  [54:  Concluding Observations of the Committee on the Elimination of Discrimination against Women: Norway (23 March 2012) UN Doc CEDAW/C/NOR/CO/8 [35].] 

[bookmark: _Ref423446918]Clearly, members of the CEDAW Committee are divided on how to incorporate issues of sexual orientation and gender [identity] into their work. While earlier making sporadic references to sexual orientation, the Committee was completely silent on issues of sexuality between 2002 and late 2008, falling out of step with most other UN human rights mechanisms.[footnoteRef:55] Following the 1995 Beijing World Conference on Women, it took the Committee another fifteen years to reach agreement about its understanding of the distinction between sex and gender. This was finally clarified in 2010 in General Recommendation 28: that ‘sex’ refers to ‘biological differences between men and women’ and ‘gender’ to ‘socially constructed identities, attributes and roles for women and men’.[footnoteRef:56] Accepting this distinction is a necessary prerequisite to grasping the idea that discrimination may be suffered on the basis of social conceptions of gender identity or gender expression, even though the continued mooring of sex in (bio)logic is problematic, as I have already discussed.  At the same time, reflecting the concerns of feminist human rights advocates who are reluctant to question gender dualism, the CEDAW Committee makes it clear that its task is to challenge the ‘hierarchical relationships between women and men’ and the ‘distribution of power and rights favouring men and disadvantaging women’.[footnoteRef:57] Questioning the duality of sex/gender and its biological assumptions is clearly not on its agenda.  [55:  Grace Poore, ‘30 Years of CEDAW: Achievements and Continuing Challenges Towards The Realization of Women’s Human Rights’, International Gay and Lesbian Human Rights Commission (3 September 2009) <http://iglhrc.org/content/30-years-cedaw-achievements-continuing-challenges-towards-realization-women%E2%80%99s-human-rights>. ]  [56:  Committee on the Elimination of Discrimination Against Women, ‘General Recommendation 28: The Core Obligations of States Parties under Article 2 of the Convention on the Elimination of All Forms of Discrimination against Women’ (16 December 2010) UN Doc CEDAW/C/GC/28 [5].]  [57:  ibid.] 

Of the seven General Recommendations adopted by the CEDAW Committee since 2007, only two make reference to ‘sexual orientation and gender identity,’ and neither refers to the Yogyakarta Principles.[footnoteRef:58] Both references treat the two categories as aspects of intersectional discrimination that can compound or intensify discrimination against women based on sex or gender, which treats gender identity as an additional category of prohibited discrimination, rather than a form of sex/gender discrimination. In refusing the insight that sex/gender/gender identity are all given substance by the same matrix of gendered social relations, the CEDAW Committee completely fails to recognize the transformative potential of CEDAW, as conceived by Holtmaat. Further, the Committee’s approach denies the reality that everyone has a gender identity and refuses to ‘see’ the multiple subjectivities performatively constituted in and through daily practices of sex/gender/gender identity.  [58:  Committee on the Elimination of Discrimination Against Women, ‘General Recommendation 27: Older women and Protection of Their Human Rights’ (16 December 2010) UN Doc CEDAW/C/GC/27 [13]; ‘General Recommendation 28’, n 55 [18].] 

While the feminist fear of losing the precarious spaces that have been carved out for addressing women’s human rights abuses is not without substance, it is my view, as a feminist, that those spaces can be better protected by relinquishing the view of gendered power as always dualistic (m/f) and only ever hierarchically organized in men’s favour (m>f), and jettisoning the fiction of a biological foundation. Instead gender should be understood queerly as performative, as constituted and made intelligible by regulatory social norms, which govern the naturalization of bodies and the assumption of sexed identities, while also providing the means of their contestation.[footnoteRef:59] As Brenda Cossman argues, ‘[performativity] would allow us to tell a story of marginality that has not yet been told’.[footnoteRef:60] If the CEDAW Committee were to embrace the transformative opportunities presented by articles 2(f) and 5(a), and entirely replace (bio)logic with performative conceptions of sex, while staying alert to the multiple arrangements of unequal power that can result, it would make a powerful contribution to a truly liberatory social transformation. Interpreting CEDAW in this way would provide a better means of troubling the persistent reproduction of protective and victimized representations of women that continue to proliferate in international law, as well as develop a fuller account of the diversity of gendered relations of power and the heteronormative interests they serve.  [59:  Butler, n 7.]  [60:  Brenda Cossman, ‘Gender Performance, Sexual Subjects and International Law’ (2002) 15 Canadian Journal of Law and Jurisprudence 281, 289.] 

3. Queer Utilizations of the Language of Gender
Compared with the reluctance of the CEDAW Committee and many feminists, and indeed the cautiousness of the other human rights treaty bodies in the context of women’s rights and gender mainstreaming, human rights advocates in the context of promoting GLBTI rights have been more open to exploring the new openings for recognition and inclusion presented by the language of gender. Many of the Special Procedures of the Human Rights Council (HRC) (and its predecessor, the Commission on Human Rights) have moved intrepidly to break free from the orthodoxies of dualistic (m/f) sex/gender in addressing human rights abuses related to sexual orientation and gender identity. The first formal references to human rights abuses suffered by transgendered people were made in 2001 by the Special Rapporteur on the question of torture[footnoteRef:61] and the Special Rapporteur on extrajudicial, arbitrary and summary executions.[footnoteRef:62] In the following years, other Special Procedures have also expressed concern about gender-based discrimination outside the (bio)logic of m/f.[footnoteRef:63] This work has been heavily reliant on human rights NGOs[footnoteRef:64] and activists from affected communities who have provided detailed evidence of abuses, often at great personal risk.[footnoteRef:65] One of my activist informants told me recently that GLBTI advocacy at the HRC has become as ubiquitous as advocacy for the rights of indigenous peoples[footnoteRef:66] – courage indeed given the hostility that many HRC members continue to express. Supporting these developments, the Office of the High Commissioner for Human Rights released a report in 2012 that sets out the core obligations that states have towards LGBT people[footnoteRef:67] and launched a global campaign in 2013 to promote awareness of discrimination based on sexual orientation and gender identity.[footnoteRef:68] Even the World Bank has extended its social inclusion agenda to address exclusion based on sexual orientation and gender identity.[footnoteRef:69] But we have yet to see a Special Procedures report devoted specifically to human rights violations that are associated with gender identity, which would provide the opportunity to acknowledge and draw links between the experiences, not only of transgendered people around the world, but also those many others who suffer violence and discrimination because of their gender performativity, including cismen and ciswomen. Such a report would provide an important opportunity to confront the (un)realities of (bio)logic in international law. [61:  ‘Report of the Special Rapporteur on the question of torture and other cruel, inhuman or degrading treatment or punishment, UN General Assembly’(3 July 2001) UN Doc A/56/156[17], concerned that transgendered people are ‘often subjected to violence … in order to “punish” them for transgressing gender barriers or for challenging predominant conceptions of gender roles’. ]  [62:  ‘Report of the Special Rapporteur on extrajudicial, arbitrary and summary executions’ (2001) UN Doc E/CN.4/2001/9 [50], condemning threats against LGBT defenders.]  [63:  See ‘Report of the Special Representative of the Secretary General on the situation of human rights defenders’ (22 March 2006) UN Doc E/CN.4/2006/95/Add.1 [290],  highlighting particular dangers faced by human rights defenders ‘associated with lesbian, gay, transgendered, bisexual and HIV-Aids issues in Jamaica’; ‘Report of the Special Rapporteur on the right of everyone to the highest attainable standard of physical and mental health’ (16 February 2004) UN Doc E/CN.4/2004/49 [33], [38], [39], expressing concern about violence, discrimination and stigma that threatens the sexual and reproductive health of sexual minorities, making specific reference to ‘men who have sex with men, lesbians, and transgendered and bisexual people’; ‘Report of the Independent Expert on minority issues’ (6 January 2004)  UN Doc E/CN.4/2006/74 [28], [42], drawing attention to ‘multiple forms of exclusion’ of members of minority communities, including on the basis of ‘sexual orientation or gender expression that challenges social or cultural norms’.]  [64:  Amnesty International, ‘Crimes of Hate, Conspiracy of Silence. Torture and Ill-treatment Based on Sexual Identity’ (AI Index ACT 40/016/2001, Amnesty International 2001); Human Rights Watch (HRW), ‘In A Time of Torture: The Assault on Justice in Egypt’s Crack-down on Homosexual Conduct’ (HRW 2004); Human Rights Watch, ‘Hated to Death: Homophobia, Violence and Jamaica’s HIV/AIDS Epidemic’ (HRW 2004); Human Rights Watch, ‘More than a Name: State-Sponsored Homophobia and its Consequences in South Africa’ (HRW 2003). ]  [65:  ‘Report of the Special Rapporteur on the situation of human rights defenders’ UN Doc A/HRC/13/22 (30 December 2009) [49].]  [66:  Conversation with Cynthia Rothschild, New York, 24 October 2014 (notes on file with author). See further, Dodo Karsay ‘How far has SIGII advocacy come at the UN and where is it heading? Assessing sexual orientation, gender identity, and intersex activism and key developments at the UN 2003-2014’ (ARC International 2014)  <http://arc-international.net/wp-content/uploads/2013/09/How-far-has-SOGII-for-web.pdf >.]  [67:  Office of the High Commissioner for Human Rights, Born Free and Equal: Sexual Orientation and Gender Identity in International Human Rights Law HR/PUB/12/06 (UN, New York and Geneva 2012) <http://www.ohchr.org/documents/publications/bornfreeandequallowres.pdf>.]  [68:  Free and Equal, Press Release, ‘UN Human Rights Office Launches Unprecedented Global Campaign for Lesbian, Gay, Bisexual and Transgender Equality’ (Cape Town, 26 July 2013) <http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=13583>. ]  [69:  World Bank Panel, ‘Addressing Exclusion Based on Sexual Orientation and Gender Identity’, 20 May 2015, <http://www.worldbank.org/en/events/2015/05/18/addressing-exclusion-based-on-sexual-orientation-and-gender-identity>.] 

[bookmark: _Ref431740381]Even so, controversy has plagued these developments, which quickly came to symbolize a geo-political divide between the purported liberality of the west and illiberalism of the (Muslim) non-west.[footnoteRef:70] (It is worth noting here that all three instances of the CEDAW Committee raising concern about transgender issues in Concluding Observations, mentioned earlier, involved western European states). The first official use of the term ‘gender identity’ by a collectivity of states (rather than human rights experts) in a UN document was in 2006, in a Joint Statement to the HRC, made on behalf of fifty-four states (eighteen were HRC members).[footnoteRef:71] In 2008, a group of sixty-six states made another Statement on ‘Human rights, sexual orientation and gender identity’ to the General Assembly calling for decriminalization and protection from discrimination and violence,[footnoteRef:72] which prompted an opposing Statement read by Syria, on behalf of fifty-seven states, completely rejecting the ‘so-called notions’ of sexual orientation and gender identity which ‘have no legal foundations in any international human rights instruments’.[footnoteRef:73]  [70:  Dianne Otto, ‘Transnational Homo-Assemblages: Reading “Gender” in Counter-terrorism Discourses’ (2013) 4(2) Jindal Global Law Review, Special Double Issue - Part II: Law, Culture and Queer Politics in Neoliberal Times 79.]  [71:  Human Rights Council, ‘Joint Statement on Human Rights Violations based on Sexual Orientation and Gender Identity’,  delivered by H E Wegger Chr Strommen (Norway), (3rd Session, 1 December 2006).]  [72:  Joint Statement read by Argentina in the General Assembly on behalf of 66 states, ‘Human rights, sexual orientation and gender identity’, 18 December 2008, <http://arc-international.net/global-advocacy/sogi-statements/2008-joint-statement/>.]  [73:  Statement read by Syria in the General Assembly on behalf of 57 states, predominantly Organization of Islamic Conference members, ‘Human rights and the so-called notions of “sexual orientation” and “gender identity”’, 18 December 2008, <http://iglhrc.org/content/united-nations-general-assembly-statement-affirming-human-rights-protections-include-sexual>. The Statement argues there is ‘no legal foundation’ for the notions of ‘sexual orientation’ and ‘gender identity’ and asserts the right of states to enact laws that meet ‘just requirements of morality, public order, and the general welfare in a democratic society’] 

It was not until 2011 that the HRC managed to adopt its first resolution (by a narrow margin) which expressed ‘grave concern’ about violence and discrimination directed at individuals based on their sexual orientation or gender identity and called for a global study of such discriminatory laws and practices,[footnoteRef:74] which was completed later that year.[footnoteRef:75] In 2014 the still deeply divided HRC adopted a follow-up resolution calling for an update of its 2011 report,[footnoteRef:76] although the group of states opposing its adoption tried, through a series of proposed amendments, to remove all references to ‘sexual orientation’ and ‘gender identity’, continuing to argue that they were notions not known to international law.[footnoteRef:77] The updated report found that, since the previous report, ‘hundreds of people have been killed and thousands more injured in brutal, violent attacks’ and documented many other violations ‘including torture, arbitrary detention, denial of rights to assembly and expression, discrimination in health care, education, employment and housing’.[footnoteRef:78] [74:  Human Rights Council, ‘Human rights, sexual orientation and gender identity’, UN Doc A/HRC/RES/17/19 (15 June 2011), adopted 23/19 with 3 abstentions.]  [75:  Discriminatory laws and practices and acts of violence against individuals based on their sexual orientation and gender identity, UN Doc A/HRC/19/41 (17 November 2011).]  [76:  Human Rights Council, ‘Human rights, sexual orientation and gender identity’, UN Doc A/HRC/27/32 (26 September 2014).]  [77:  Proposed amendments to draft resolution UN Doc A/HRC/27/L.27/Rev.1: UN Doc A/HRC/27/L.45 (25 September 2014), UN Doc A/HRC/27/L.46 (25 September 2014), UN Doc A/HRC/27/L.47 (25 September 2014), UN Doc A/HRC/27/L.48 (25 September 2014), UN Doc A/HRC/27/L.49 (25 September 2014), UN Doc A/HRC/27/L.50 (25 September 2014), UN Doc A/HRC/27/L.51 (25 September 2014).]  [78:  Report of the Office of the United Nations High Commissioner for Human Rights, ‘Discrimination and violence against individuals based on their sexual orientation and gender identity’, UN Doc A/HRC/29/23, para 6 (4 May 2015).] 

In the midst of these developments, seeking to consolidate the work of the various human rights procedures and NGOs in the face of hostility, the Yogyakarta Principles were launched in 2007.[footnoteRef:79] Supported by the International Commission of Jurists and the International Service for Human Rights, [footnoteRef:80] the human rights advocates who drafted them set out to ‘collate and clarify State obligations under existing international human rights law’ in its application to issues of ‘sexual orientation’ and ‘gender identity’. [footnoteRef:81] The aim of the exercise was deliberately conservative in seeking to articulate the ‘current state’ of international human rights law, while acknowledging that the law continues to develop and therefore that ‘revision’ will be required ‘on a regular basis’.[footnoteRef:82] Given the organized opposition, the tactic of fostering inclusion by progressive interpretation of existing human rights was strategic. It mirrors the feminist strategy of gender mainstreaming by promoting more inclusive interpretations of mainstream human rights, rather than relying too heavily on anti-discrimination protections or hoping for the recognition of new human rights.  [79:  ‘Yogyakarta Principles, n 10.]  [80:  Michael O'Flaherty and John Fisher, ‘Sexual Orientation, Gender Identity and International Human Rights Law: Contextualising the Yogyakarta Principles’ (2008) 8(2) Human Rights Law Review 207.]  [81:  Yogyakarta Principles, n 10, introduction [7].]  [82:  ibid, preamble [9].] 

The Yogyakarta Principles offer the following definition of gender identity: 
Gender identity is understood to refer to each person’s deeply felt internal and individual experience of gender, which may or may not correspond with the sex assigned at birth, including the personal sense of the body (which may involve, if freely chosen, modification of bodily appearance or function by medical, surgical or other means) and other expressions of gender, including dress, speech and mannerisms.[footnoteRef:83] [83:  ibid, preamble [ 5].] 

[bookmark: _Ref431740203]Importantly, the definition sets out to be inclusive by acknowledging that everyone has a gender identity, although those who do not experience gender as an ‘identity’, or feel they have no gender or are ‘gender neutral,’ are excluded.[footnoteRef:84] Perhaps use of the more open term ‘gender expression’, preferred by some of the drafters,[footnoteRef:85] would have helped to alleviate this problem. The other aspect of the definition that I welcome is its insistence that any bodily modifications, by way of surgeries and other medical interventions, must be ‘freely chosen’. In other words, there is no necessary correspondence between ‘bodily appearance or function’ and a person’s gender identity. These two elements of the definition contribute to a transformative understanding of gender [identity] in two ways. First, gender identity is not treated as something unique to transgendered people but as a universal characteristic and, second, gender identity is not defined by – or even reliant upon – any particular (bio)logic configuration of bodily/physiological features. It follows that ‘women’ and ‘men’ are but two of the gender identities possible in a world of gender diversity, although it would have been helpful if the drafters had made this point explicitly.  [84:  Aeyal Gross raises similar concerns about the notion of ‘sexual orientation’. See Aeyal Gross, ‘Queer Theory and International Human Rights Law: Does Each Person have a Sexual Orientation?’ [2007] Proceedings of the American Society of International Law 129. ]  [85:  Matthew Waites, ‘Critique of “sexual orientation” and “gender identity” in human rights discourse: global queer politics beyond the Yogyakarta Principles’ (2009) 15/1 Contemporary Politics 137, 147.] 

Yet other aspects of the definition still hold onto the idea of a physiological base. The description of gender identity as a ‘deeply felt internal … experience’, suggests it is an inherent characteristic – both innate and unitary. This approach excludes those who experience their gender as shifting or multiple, as well as those who identify as some combination or blurring of male and female, for example, gender transients, multi-gendered, gender ‘in-between’ or ‘non-specific’ and many others. It is telling that all the excluded gender subjectivities challenge the stability of the m/f binary. This indicates that the definition’s understanding of gender as a ‘deeply felt, internal and individual experience’ serves to reinstate (bio)logic which, in turn, re-naturalizes the gender binary. To the extent that the definition recognizes that gender has expressive dimensions, by way of ‘dress, speech and mannerisms’, it is assumed that such expressions are freely chosen and that they arise from and are consistent with the ‘deeply felt’ foundation of gender [identity].
Equally alarming, the definition in the Yogyakarta Principles completely fails to acknowledge the influence of social context on the way that gender is understood and expressed, including on the way individuals understand and articulate what is experienced as ‘deeply felt’.  The representation of gender identity as an individual’s (deeply felt) destiny, without reference to the way that social context continuously de-limits the choices available to every individual, stands in stark contrast to the standard ‘feminist’ UN definition of gender as a social category:
The term ‘gender’ refers to the ways in which roles, attitudes, values and relationships regarding women and men are constructed by all societies all over the world … while the sex of a person is determined by nature, the gender of that person is socially constructed.[footnoteRef:86] [86:  Commission on Human Rights, n 6.] 

Both definitions anchor gender in a dualistic biological (deeply felt) base, but they diverge on the question as to whether gender is also a social category. The hard-won feminist understanding of gender [identity] as, in large part if not totally, socially constituted has disappeared in the context of promoting the rights of transgendered people 
Yogyakarta Principles approach to sex/gender [identity]: reinstatement of (bio)logic
m/f dualistic gender [identity] - nature 
trans ‘deeply felt’ m/f gender identity - nature




The most important advance made by the definition of gender identity in the Yogyakarta Principles is that we all have a gender identity. This creates a foothold for more complex and dynamic understandings of gender as a performative construct that affects everyone. Yet, the treatment of gender identity in the body of the Yogyakarta Principles immediately forecloses  this promised inclusivity and its transformative potential. Like the CEDAW Committee, they treat ‘gender’ as if it has a meaning distinct from gender identity by referred to it as an aspect of intersectional discrimination, as a characteristic like ‘race, age, religion, disability, health  and economic status’ that that may compound discrimination on the basis of gender identity.[footnoteRef:87] I struggle to imagine how this distinction would work in practice, even in the case of someone who identifies as transgendered. Consider, for example, discrimination experienced by a trans (m-f) woman because she is not allowed to use the female bathroom at work. Compare this to a ciswoman who is not allowed to use the male bathroom at work, which is much closer to her workstation than the female bathroom. Both cases could be defended on some combination of biological and social grounds and, while there may be some differences the rationale for different treatment, the grounds of the discrimination complained of are the same. Each complainant is basing their claim on sex/gender. The notion of gender identity adds nothing more. It makes no difference whether their claim is assessed by reference to their membership of a sub-group of ‘women’ or as a member of the transgendered group whose gender identity is that of ‘women’. Further, the example illustrates that drawing a distinction between sex (biology) and gender (culture) serves no useful purpose, as the discrimination complained of is based on social understandings and perceptions of biology intertwined with expression. As the Canadian judge in the Sheridan case,[footnoteRef:88] which considered the question of access of a trans woman to women’s bathrooms in public places, said: [87:  Yogyakarta Principles, n 10, P 2.]  [88:  Sheridan v Sanctuary Investments Ltd. (No. 3) (1999) 33 CHRR D/467.] 

I am satisfied that discrimination against a transsexual constitutes discrimination on the basis of sex. Whether the discrimination is regarded as differential treatment because the transsexual falls outside the traditional man/women dichotomy … or because male-to-female transsexuals are regarded as a subgroup of females (and vice versa) … the result is the same …[footnoteRef:89] [89:  ibid [93]. quoted in Sharon Cowan, ‘”Gender is no Substitute for Sex”: A Comparative Human Rights Analysis of the Legal Regulation of Sexual Identity’ (2005) 13 Feminist Legal Studies 67, 82-83.] 


 The promised universality of the definition of gender identity in the Yogyakarta Principles is completely undercut as they go on to elaborate states’ obligations under existing human rights law. The only specific human rights issues associated with gender identity that are drawn attention to are those that apply solely to transgendered people – without even the self-consciousness of providing an explanation for failing to include cisgender and other gender identities. For example, the elucidation of the right to recognition before the law (Principle 3) asserts that everyone’s ‘self-defined … gender identity … is one of the most basic aspects of self-determination’ and maintains that legal recognition must never be predicated on medical interventions, marital or parenthood status. There is no doubt that this is an important interpretation of the right, but its coverage is limited to transgendered people, ignoring completely, for example, the still widespread practice of denying full legal personality to those whose gender identity is that of a ‘woman’. This, I fear, confines the category of gender identity to trans people, closing down its transformative possibilities for everyone. This fear is compounded by the CEDAW Committee’s failure to engage with the new terminology of ‘gender identity’ in its work on challenging women’s inequality and harmful gender stereotypes. 
While mainstreaming can have powerfully inclusionary effects, the attempt to ‘fit’ diverse sexual and gender practices into existing dualistic and heteronormative sexual and gender categories in human rights law requires embracing those categories rather than challenging them.[footnoteRef:90] The failure of the Yogyakarta Principles to challenge the tradition of m/f dualism and its biological base can be explained in this way. More evidence of the limiting effect of the strategy can be seen in the treatment of the family. The Yogyakarta Principles recognize that everyone has the right to found a family, ‘regardless of sexual orientation or gender identity’ and that families ‘exist in diverse forms’.[footnoteRef:91] However, the list of states obligations identified as necessary to implement the right, merely reconfigure, rather than contest the heteronormative family model. They assume, for example, that the primary purpose of the family is to procreate, that the foundational family relationship is a monogamous couple and that the interests of children will be a primary concern.[footnoteRef:92] This reinstates what Butler has called the ‘heterosexual matrix’ which she describes as [90:  Wayne Morgan, ‘Queering International Human Rights Law’ in Carl Stychin and Didi Herman (eds), Sexuality in the Legal Arena (Athlone Press, 2000) 208.]  [91:  Yogyakarta Principles, n Error! Bookmark not defined., P 24.]  [92:  ibid, A-G.] 

a hegemonic discursive/epistemic model of gender intelligibility that assumes … there must be a stable sex expressed through a stable [dualistic] gender that is oppositionally and hierarchically defined through the compulsory practice of heterosexuality’.[footnoteRef:93]  [93:  Butler, n 12, 5.] 

Feminist concerns about the abuses of power in this kind of family arrangement are nowhere apparent, which would warrant, at the very least, the affirmation of the equal rights and responsibilities of family members in intimate relationships. There is also no reference to sexual rights and freedoms (in a pleasurable sense) in the context of the family or anywhere else in the document. This is surely a significant watering down, if not betrayal, of the radical sexual politics of queer and sex positive feminist theory and activism. 
Simply trying to press diverse gender (and sexuality) subjectivities into the dominant grid of binary gender and heterosexual normativity as reflected in mainstream international law, merely installs the heterosexual matrix in a particular new form.[footnoteRef:94] It is what Tom Dreyfus has described as the ‘half-invention’ of gender identity, whereby people to whom the new category applies must find a way to fit themselves into the definition now found in law.[footnoteRef:95] The result is to re-normalize heterosexuality and re-biologize everyone’s gender identity. In this process, the Yogyakarta Principles establish a new asymmetry whereby the gender disadvantage of gender [identity] minorities is measured against the heteronormative standard of dualistic gender, which serves to reinforce the normative power of the m/f status quo, rather than challenge it. [94:  Waites, n 84, 139.]  [95:  Tom Dreyfus, ‘The “Half-Invention” of Gender Identity in International Human RRights Law: From CEDAW to the Yogyakarta Principles’ (2012) 37 Australian Feminist Law Journal 33, 48.] 

4. The Need for Queer and Feminist Coalitional Work
Feminist and queer human rights advocates need to work in coalition if they are ever to fundamentally challenge the discursively produced m/f dualism along with its claimed biological foundations, and dislodge the heterosexual family as the universal model for normative sexuality, household and caring arrangements. This means giving up the ‘gender territorialization’ that has characterized advocacy of women’s and GLBTI rights in recent years, resulting in competing conceptions of gender and disconnected advocacy channels.[footnoteRef:96] This does not have to mean forsaking feminism’s long-standing commitments to exposing the gendered violence of the heteronormative family and improving the status of women, and nor does it necessarily mean diluting the radical sexual history of queer politics. In fact, it is my view that bringing these two bodies of activism and critique together will help to resist some of the depoliticizing and domesticating effects of engaging with mainstream institutions of law and politics. [96:  Roseman and Miller, n 49, 362.] 

[bookmark: _Ref298435974]The 2009 gender mainstreaming report of the Special Rapporteur on the protection of human rights while countering terrorism, Martin Scheinin, provides a positive example of such a coalitional effort.[footnoteRef:97] Drawing on a number of human rights documents to support his approach, including CEDAW General Recommendations and the Yogyakarta Principles, [footnoteRef:98] Scheinin explains three times in his report that:  [97:  ‘Report of the Special Rapporteur on the promotion and protection of human rights and fundamental freedoms while countering terrorism’, UN Doc A/64/211, sect III (3 August 2009).]  [98:  ibid [21].In addition to the Yogyakarta Principles, the Special Rapporteur cites the UNHCR ‘Guidelines on International Protection No.1: Gender-Related Persecution Within the Context of Article 1A(2) of the 1951 Convention and/or its 1967 Protocol relating to the Status of Refugees’ (7 May 2002) UN Doc HCR/GIP/02/01; Committee on the Elimination of Discrimination Against Women ‘General Recommendation No. 25’ (2004) UN Doc A/59/38 (Supp.) annex 1; UN Committee on Economic, Social and Cultural Rights, ‘General Comment No 20: Non-discrimination in economic, social and cultural rights’ (2009) UN Doc E/C.12/GC/20 [32]. ] 

Gender is not synonymous with women but rather encompasses the social constructions that underlie how women’s and men’s roles, functions and responsibilities, including in relation to sexual orientation and gender identity, are defined and understood.[footnoteRef:99] [99:  ibid [20]. See further summary and [52] (conclusions).] 

Unlike the CEDAW Committee and the Yogyakarta Principles, the Special Rapporteur does not confine his understanding of gender identity to transgendered people, but acknowledges that ‘gender’ refers to the social expectations of women and men, including their gender identity. He goes on to say that, as a consequence, ‘gender is not static; it is changeable over time and across contexts’.[footnoteRef:100]  [100:  ibid [20].] 

Despite still holding onto gender dualism, this approach enables the Special Rapporteur to discuss a broad range of ignored and under-reported human rights violations that result from measures aimed at countering terrorism by highlighting, in turn, the negative effects that counter-terrorism measures are having on women’s rights,[footnoteRef:101] on the rights of sexual and gender minorities[footnoteRef:102] and on men’s rights, particularly the rights of male terrorist suspects.[footnoteRef:103] Importantly, this broad coverage enables him to highlight a number of interrelationships and convergences between rights violations experienced by women and sexual and gender minorities, such as the ‘bartering’ of their rights in efforts to appease terrorist or extremist groups as in Pakistan and Egypt,[footnoteRef:104] the impact of restrictive immigration controls on women and transgendered people,[footnoteRef:105] and the criminalization and stigmatization of women’s and GLBTI human rights defenders as ‘terrorists’.[footnoteRef:106] The report shows how identifying patterns of gender-based discrimination by tracing their effects on a diversity of gender groups, can deepen our understanding of the technologies of gendered power and enable more informed, coalitional and, hopefully, more effective responses to be crafted. Importantly, the Special Rapporteur’s application of a socially based and fluid conception of gender does not result in the marginalization of women’s human rights. Instead, it provides a consistently rights-based analysis that avoids sliding into protectionism when it refers to women.  The report also promotes increased gender and sexual freedom by seeking to enhance freedom of movement and freedom of expression for all gender identities, in keeping with the sexual and gender radicalism of queer politics. The Special Rapporteur carries a brief for everyone whose human rights are violated because of their gender identity, which would also be possible for the CEDAW Committee and a revised version of the Yogyakarta Principles to do. The Special Rapporteur’s approach looks to the specifics of the situation in order to identify the nature of the gender disadvantage and its victims and crafts remedies accordingly, rather than relying on the automatic assumptions of gender duality and asymmetry.  It gives me hope that it may yet be possible to defeat the tenacity of biological determinism and its attendant protective representations of women and dehumanizing insistence on gender duality; to move the law from (bio)logic to performative understandings of gender. [101:  ibid, for example, checkpoint delays which have increased the risks associated with childbirth for Palestinian women and the impact of counter-terrorism measures on the economic, social and cultural rights of Chechnyan women: Report of the Special Rapporteur 2009 [18]; the targeting of women for attack and repression by many groups involved in conflict as in Iraq, [23]; the risks to the security and liberty of women related to male terrorism suspects as in Uganda, [31]; and the penalization of women who wear particular forms of religious clothing as in the Maldives and parts of Europe, [38].]  [102:  ibid, for example,  he condemns vague definitions of ‘terrorism’ that have justified measures that target those individuals who do not conform to traditional gender roles, such as attacks on meti (effeminate males or transgendered people) in Nepal, ibid [23]; and the arrests and persecution of ‘suspected homosexuals’ in Egypt, [27].]  [103:  ibid, for example, the use of gender stereotypes in profiling male terrorist suspects, ibid [37]; and the use of gender-specific interrogation techniques which exploit perceptions of Muslim men’s homophobia and seek to induce feelings of emasculation, [44].]  [104:  ibid [36].]  [105:  ibid [48].]  [106:  ibid [27].] 

However, this move will require the complete rejection of the idea that there is an immutable, natural biological foundation for the social experiences of gender. As Simone de Beauvoir observed in her pioneering work, one is not born a woman [or any other gender] but rather becomes one.[footnoteRef:107] In her development of this idea, Butler argues that sex, like gender, is a performative category; that the ‘naturalness’ of sex is produced culturally and discursively.[footnoteRef:108] While these are not new insights, they remain deeply unacceptable to some feminist and GLBTI rights advocates, as well as to social and religious conservatives. (Although the refusal of the Organization of Islamic Conference to use the language of ‘sexual orientation’ and ‘gender identity’ in their efforts to deny human rights obligations owed to those who might fall into these categories, seems to rely on precisely the insight that there is no prediscursive natural human subject.)[footnoteRef:109] Those feminists who remain committed to biology as the anchor for women’s solidarity in the struggle for women’s equality and rights need to understand that this not only impedes the struggle, but continually gives sustenance to conservatives who argue that women’s inequality is the natural order. They also need to recognize that gender is a technology of power that privileges only elite masculine interests and that there are others, besides women, who experience gendered injuries. At the same time, queer activists must learn from the long feminist struggle with issues of gender, resist the respectability that claiming a biological (deeply felt) base for transgendered identities promises, and broaden their own gaze to be inclusive of the diverse ways in which gender operates to enforce gendered hierarchies and heteronormativity in everyone’s lives.  [107:  Simone de Beauvoir, The Second Sex (H M Parshley ed and tr, Vintage Books 1974) 295.]  [108:  Butler, n 12, 140-141.]  [109:  See further, Otto, n 69. ] 

This movement to completely jettison (bio)logic, and instead treat gender as a wholly performative category, relies on feminist and GLBTI human rights advocates finding ways to draw productively on the synergies of their intersecting gender concerns. They/we need to stand together in solidarity in the face of taunts of perversion and promiscuity, rather than surrender the radical aspirations of our grass roots communities and founding movements. They/we need to draw on our coalitional strength to challenge the (bio)logic that continues to underpin international human rights law, unshaken by the arrival of the new category of gender identity. They/we need each other to resist inclusion by way of being fitted into the status quo of gender duality and heteronormative marriage, which merely shifts the boundaries of acceptable gender identities, rather than erasing them. The solution is to foster coalitional strategies, linking feminist and queer ways of thinking,[footnoteRef:110] in order to resist assimilation and present a united challenge to dualistic gender (and sexuality) hierarchies that, supported by international law, help to normalize and maintain an international order that is deeply unjust. [110:  Dianne Otto, ‘Sexualities and Solidarities: Some Thoughts on Coalitional Strategies in the Context of International Law’ (1999) 8 Australasian Gay and Lesbian Law Journal 27.] 

5. Conclusions
I have opened the question of what work we want the term ‘gender identity’ to do through its codification as a prohibited ground of discrimination in international law. I have argued that we need to promote its use it in such a way that its liberatory potential is maximized. Just as conflating ‘gender’ with ‘women’ limits our ability to make visible all forms of gendered harm, so the conflation of ‘gender identity’ with ‘transgendered people’ limits our ability to treat gender as a fully social and performative category that plays a key role in shaping everyone’s access to resources and opportunities in life. If international (human rights) law is ever to realize the potential it has to operate as an inclusive language of emancipation and justice, feminist and queer human rights advocates must find ways to work together in the project of queering gender [identity] in international law. Understanding sex/gender/gender identity as performative brings the coalitional project into focus, as a struggle against the same restrictions on the performance of gender, within a hegemonic heterosexual matrix, that requires stable, dualistic and disciplined sexed bodies. One pressing coalitional task is to revise the Yogyakarta Principles so that they are inclusive of all gender identities and informed by feminist perspectives. Another is to encourage the CEDAW Committee to overcome its resistance to embracing sex/gender/gender identity as a fully social category in its work. The shift to a performative understanding in international law, of how bodies come to be sexed and thus are made vulnerable to gendered human rights abuses, has barely begun.
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