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Preface

This thesis contains content that has been published in the journal Feminist Media Studies.
The article is entitled ‘A Media Archaeology of the Creepshot’ and was published in 2018.
This is a co-authored publication where the second author, Dr. Mark Wood, contributed no
more than 20% (see Appendix One for more information). | have included sections of the
article in this thesis in Chapter Four in the sub-section ‘Creepshots and Folksonomies of
Misogyny’ which can be found on pages 111-119. Further, material from Chapter Six of this
thesis has been accepted for publication in the Journal Violence Against Women on 20 May
2019. Finally, 1 would like to acknowledge the funding received to complete this thesis
including the Australian Post-Graduate Award (awarded in 2013), the John Barry Memorial
Travelling Scholarship (awarded in 2016) and the Graduate Research in Arts Travel
Schoalrship (awarded in 2018).
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Abstract

The objectification of women by men is an enduring reality that has continued to evolve with
the technics of everyday life. Premised on presumptions of sexual access to women,
upskirting is one expression of such objectification, as well as the misogyny and violence that
structures women’s everyday lives. In Victoria, 2007 the Summary Offences Amendment
(Upskirting) Bill 2007 was enacted in response to a high-profile case of upskirting that
occurred earlier that year. Amidst growing concern in other Australian states and territories
over the ramifications of our rapidly expanding technological landscape, upskirting triggered
significant media and political commentary between 2005-2014. In this thesis, | trace how
upskirting became an issue of social concern in Australia prior to its criminalisation in
Victoria and examine how it was framed in political and media discourses. This thesis
grapples with the multiple manifestations of misogyny that structured understandings and
responses to upskirting. I argue that we must re-focus our gaze and fray the familiar to
unravel one key problem of the everyday: the obfuscation and denial of the ordinary men and

their misogyny that is responsible for the systemic abuse of women.
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Chapter One: Explicating the Problems of the
Everyday

It was my first day of high school in late January 2003. | had just posed for the obligatory
‘first-day photograph’ for Mum. She used a compact one-use Kodak camera which allowed
for one roll of film, or about 20 photos, all of which were spent embarrassing me with each
click and wind of the device. As a young girl on the brink of adolescence, | ventured into the
exciting and terrifying wilderness of Wantirna Secondary College located in the outer eastern
suburbs of Melbourne. | knew the school had recently gained a ‘bad reputation’ which it had
struggled to free itself from over the few years prior, but it was the school | was zoned for so
there was no discussion over where | would be going. The only other option was an expensive

local private school my parents could never afford on their salaries as commercial cleaners.

Following assembly, it was finally lunch time. Eating my dark rye bread sandwich filled with
almond spread quickly earned me ridicule from my classmates, so | left the locker bay to find
some familiar faces from primary school who were sitting outside the canteen. Suddenly, a
gust of wind passed by and, dressed in our summer uniform, our dresses flew up. A group of
boys from my class who were walking past, burst into laughter and called out to me “Nice

undies, Thommo!”.

It was then that | noticed the other girls were all wearing boxer shorts and that | was the only
one who wasn 't. Upon asking them why they had shorts on (and that they were surely
annoying on this 33-degree day?), they responded that they had to wear them in case the
boys saw their knickers (or worse). I asked why they didn’t just wear shorts or pants,
perplexed at the lengths | was expected to go to protect myself from teasing and exposure. As
it turned out, winter uniform wasn’t permitted in Summer (S0 no pants) and there were no
shorts designed for the girls’ Summer uniform which meant we’d have to buy a pair of the
gruel-grey boys’ shorts — in 2003 and within the heteronormative Wantirna College

community, that was an option in name only.

My new girlfriends must have felt a bit sorry for me, observing a helpless, awkward, freckled

girl who had no idea about the unspoken rules of the girls’ Summer uniform. Fortunately for
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me, they would become my teachers: always hold the edges of your dress on a windy day;
never sit cross-legged in the courtyard; cross your ankles under the tables in class; tuck your
legs back so you aren’t ‘flashing’ the rest of the class; when walking with your school bag,
shift it every few seconds to ensure your dress doesn’t creep up and ideally have a friend
walk a few paces behind you on an alternating basis to detect any sign of unwanted dress

creeping...

That afternoon, after berating Mum in the car for not thinking to buy me any boxer shorts, |
insisted she take me to our local shopping centre to buy a few pairs of these essential
garments that I hadn’t even known were a prerequisite for attending school that morning.
Determined to make amends for my terrible first day, we walked into the discount store Best
and Less. To my horror, that same group of boys were loitering out the front of the shop with
heavy school bags. As we walked past, | heard them giggling. Self-consciously, | pulled my
dress down half a dozen times in case it had caught on my school bag and risen up. It hadnt.
Against my better judgment, I turned around to see the group feigning a Marilyn Monroe
scene to mock me further. Mum asked mildly if they were friends of mine. | murmured that
they weren’t, as we made a beeline for the nightwear section to protect my knickers and me,

from further humiliation...



In the previous account, we can see my realisation as a 12-year-old girl of what it meant to
move through this world with a female body. I did not know it then, but I was living through
what Simone de Beauvoir (1953: 351) identified as the perennial penetration of the male
gaze: “men's stares flatter and hurt her simultaneously; she wants only what she shows to be
seen: eyes are always too penetrating”. This sense of objectification and difference in moving
through public space in a female-presenting body results in a gendered experience of the
everyday which lies at the very heart of upskirting, the focus of this thesis. Moving through
space in a female-presenting body makes up the everyday in ways that are different for those
moving through urban thoroughfares with other gender expressions.* Because of this,
upskirting needs to be understood within the context of this everyday reality | recalled above
and as an example of men’s abuse of women. In this thesis, | not only trace how upskirting
became an issue of social concern in Victoria and Australia, but also grapple with the
multiple manifestations of everyday misogyny and sexism that structure how we think about

and respond to upskirting.

Understandings of upskirting have often been divorced from this everyday context as women
go about their daily routines. It is unhelpful, however, to separate upskirting from the other
kinds of everyday violence, or, as Rachel Pain (2014: 531) describes it, the “everyday
terrorism” women experience as part of their daily life. Deploying terminology such as
everyday terrorism “muddies the boundaries between forms of violence that are usually
framed as public, political and spectacular and forms that are usually framed as private,
apolitical and mundane” (Pain 2014: 534). It is this boundary I interrogate in my project and,
in doing so, I challenge the taken-for-granted everyday invoked in discourses on upskirting.
Like other forms of violence against women, upskirting straddles a divide between public and
private; that is, the display of areas of the body marked as private on public websites.
Moreover, upskirting concerns the non-consensual capture of a woman’s private parts and

can be both exceptional and ordinary: it is exceptional when represented in news media and

L1 would later discover that a disabled body, whether female or male, is an invisible body. After years of
regulating my movements as many women do (never walk alone at night; only move through busy streets;
don’t make eye contact with men when alone) and living with the real threat of sexual abuse in its various
forms, all of a sudden, | stopped existing. | no longer mattered because | stopped being seen by the male gaze
and | similarly ceased pre-empting it whenever | left the house. Since becoming a wheelchair user | have
frequently experienced the discrimination of ableism, but my gender identity has all but evaporated and
instances of street harassment and cat-calling have totally ceased.



political discourses as a practice perpetrated by “foreigners” (No Author 2013a: np) and
“perverts” (Naughton 2005: np) that ruptures the routine.?2 However, it is ordinary in

expressing an everyday misogyny that is commonplace and timeless.

As Powell, Flynn and Henry (2017) recently estimated,® upskirting and other forms of image-
based sexual abuse are a common experience for many Australians. One in ten Australians
has experienced image-based sexual abuse and one in twenty has experienced upskirting, a
specific form of image-based sexual abuse (Powell et al. 2017). The report found that women
over the age of 18 were twice as likely as men to experience image-based sexual abuse and
minority groups such as LGBTI individuals and people with a disability were significantly
more likely to experience image-based sexual abuse (rates of image-based sexual abuse of
individuals with a disability were as high as one in two, for example). Upskirting is ordinary
because the core components of upskirting — the objectification of women — are an expression
of misogynistic culture. This objectification of women is intimately intertwined with
hegemonic masculinity (Connell 2005) and is a practice that has occurred since time
immemorial. Today, many thousands of men take and distribute non-consensual sexual

photographs of women-victims around the globe.*

For this reason, upskirting should be considered a form of what Stanko (1990) has referred to
as “ordinary violence™ or what I term ‘everyday misogyny’, although it was not portrayed as
such in political and media discourses on upskirting in Australia. Everyday misogyny occurs
because of a sexist worldview that hierarchises men above women. As a consequence of this
prejudicial view, women are objectified, harmed, disliked and subjected to various kinds of
violence by men, rendering women an instrument men use for their purposes and pleasure.

Within the context of upskirting, everyday misogyny refers to the intimate intrusion women

2T use the terms “pervert’, ‘voyeur’ and ‘sick’ in reference to the media reporting on this phenomenon (see
Naughton 2005; No Author 2008a; No Author 2007c; and comments made by Mrs Green, Mr Robinson and
Mr Seitz in the August 8" Upskirting Bill debate) (Victorian Parliament 2007a: 2588-2611). Outsiders
typically refer to international visitors such as Takuya Muto, the perpetrator of the 2007 Australian Open
upskirting (Hunt 2007) who is described at length in Chapter Five.

3 This data was drawn from a 2014 study by Powell and Henry (2014) who surveyed 3,000 Australian adults
between the ages of 18 and 54.

4 My online ethnography of upskirt and creepshot pages noted dozens of daily updates from different users.

5 Stanko (2006: 546) devises a theory of everyday violence that is founded upon the desire to hear ordinary
women talk about ordinary violence. This was part of a movement that sought to reveal the seriousness of
domestic violence, which Stanko (1990) and others describe as ‘everyday violence’ as opposed to the ‘stranger
danger’ narrative peddled by media and popular culture.
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are subjected to by men who presume sexual access to them. Everyday misogyny and sexism
are articulated in many different ways; upskirting is just one example of how men use and
abuse women as a result of this attitude. We must, therefore, start with the problems of the
everyday; after all, the everyday is inescapable (Lefebvre 2002). Whilst the problems central
to the everyday have often been framed as interruptions and irruptions, this thesis considers
the unnoticed creases in the fabric of the everyday and the behaviours which are ignored,

denied and not called out.

Research Questions, Objectives and Significance

While undertaking this thesis, I noticed some recurring themes in the responses from people
when I described my work to them. After explaining what upskirting was, people would say
that I was wise to study something “minor” like upskirting and that studying a “real” or
“serious” form of sexual violence would surely be too confronting to deal with daily for years
at a time. While an invasion of privacy is unpleasant, they remarked, it is trivial compared to
murder or other acts of violence. It was rare that people recognised that upskirting signified
both an invasion of privacy and a form of what is now understood as image-based sexual
abuse (McGlynn and Rackley 2017a; 2017b; McGlynn, Rackley and Houghton 2017; Powell,
Flynn and Henry 2017). When immersing myself in this subject matter for several years,
upskirting did not feel minor to me. Initially, I wondered whether this was because of my
own involvement with the content. It would only become apparent in my third year, after
analysing hundreds of media articles and parliamentary debate transcripts, that this concept
was repeated both within my data and my personal encounters. In other instances, some of
the people I spoke with would reassure me (or perhaps themselves) that only “perverts” and
“sickos” would take these kinds of images and that it must be fascinating to study the mind of
a voyeur. Such comments led me to interrogate my attraction to this project. I worried that a
cathexis on individual pathology — a criticism often levelled at criminologists writ large —
might, in fact, be true of my own research. I re-examined my own motivations and cloaked
myself in the reflexivity instilled in me as a young undergraduate anthropology student, to
ask myself the questions that I was often asked — why upskirting? Why this project and not

another?



With a creeping sense of something amiss in these conversations, | continued to build a
theoretical framework for this project that accounted for the everyday. Reading social theory
on the everyday from scholars such as Lefebvre (2002) and Highmore (2002) made me
realise the absence of gender in these discourses. This absence was repeated both within my
research and my own everyday life. When discussing upskirting, what was sometimes less
evident to those | spoke with was its gendered nature. My interlocuters did not always
recognise that figures such as the “voyeur” (No Author 2007a: np) or “pervert” (Naughton
2005: np) can be ways of absolving culture and harmful codes of masculinity from any
responsibility for this form of image-based sexual abuse. These acts of denial and avoidance
would follow me into the discourse analysis of my texts, where not only people in my life,
but journalists and lawmakers would deny the gendered nature of the individuals using
miniaturised cameras or smartphones to upskirt, in favour for the genderless “pervert” (Best
2007: np) or “voyeur” (No Author 2007a: np).

Another common response was a reflection on how technology has colonised the everyday; a
process that several of my interlocuters thought was responsible for enabling deviant acts like
upskirting. Upskirting emerged during a period of great technological upheaval, as Australia
and the rest of the globe edged towards the smartphone revolution. However, upskirting did
not suddenly appear like a new smartphone app. Technology did not create upskirting and the
objectification of women but merely extended it into new terrains. The way many of these
conversations with colleagues and family ended was with them rebuking the sinister actions
technology enabled when in the hands of the so-called ‘techno-pervert’ (Naughton 2005: np),
followed by techno-pessimistic concerns for the future. Caught amidst a storm of excitement
and uncertainty about the potentials of this new technology, the criminalisation of upskirting
in Victoria in 2007 said just as much about the culture of unseeing the abuse of women by
men as it did about our struggles to adjust to the changing technological landscape of the

early twenty-first century.

6 As I discuss in more depth below in the ‘definitions’ section, image-based sexual abuse and other forms of
violence against women are overwhelmingly perpetrated by men against women. As Wood et al. (2018:14)
state: “We focus on this type [of violence] because it constitutes the vast majority of the most serious and
pervasive domestic abuse (Flood 2011; Kimmel 2010) and is the most likely to come to the attention of
criminal justice authorities (Johnson 2008; Stark 2007). We acknowledge the existence of same-sex
[violence], however, given that available data indicate comparatively low levels of controlling, repetitive,
escalating and life-threatening violence (Frankland and Brown 2014), this reinforces our decision to focus on
men’s violence against women”.



Any social science researcher can no doubt relate to the experiences of miscommunication |
described above. In my case, however, what these responses illustrated was a consistent
pattern showing how upskirting was dismissed, trivialised and circumscribed to the actions of
a few “sick” (Morrell 2005: np) “perverts” (Naughton 2005: np). Such a framing is not
unique to upskirting and is evident in other forms of gendered violence. In the everyday
imagined by lawmakers and journalists, upskirting was exceptional, remarkable and
extraordinary. It was never committed by our men, but the ‘techno-pervert” (Naughton 2005),
a term which was coined within the news media and refers to a particular kind of framing of
offenders who engage in image-based sexual abuse. Far from being understood as the product
of a culture that promotes violence against women and as arising out of the everyday
misogyny that structures such interactions, upskirting was perceived to be caused by the
digitised eye of the deviant other. A quick scroll through Twitter or Reddit, however, quickly
dispels this myth — upskirt images are taken every day, all over the world by, as one website
describes their upskirters, “family guys who love to hang out” (Maley 2012: np). There are,
of course, some broader parallels in how sexual violence is understood here — for example,
the stranger myth for sexual assault in general, or the disavowal of the family in
understanding child sexual abuse. Such stranger danger representations have not yet been
applied in scholarly work on upskirting, however and in Chapter Five, | extend these
conceptualisations of the stranger to the upskirt perpetrator as he appears in media
representations of the offence in Australia.

As | engaged in more of these conversations, | began to understand how this denial of harm
was reflected in and enabled by popular and political discourses representing upskirting.
Upskirting is framed as something that emerges out of nowhere, rupturing the everyday. In
light of the revelations above and those uncovered during my research, my analysis in this
thesis addresses four central research questions:
1) How does the emergence and practice of upskirting relate to the technology used to
perpetrate it?
2) Why was upskirting identified as an issue in Australia in the early 2000s and in
Victoria in 2007?
3) How did political and media discourses represent upskirting in Australia over a ten-
year period (between 1 January 2005 and 31 December 2014)?

4) How was the everyday imagined in these discourses?



The first question was designed to situate the practice of upskirting historically and to better
understand previous iterations of this form of image-based sexual abuse (McGlynn and
Rackley 2017a; 2017b; McGlynn, Rackley and Houghton 2017). In answering it, | examine
the relationship between upskirting and the technology used to facilitate it and demonstrate
the ways technology was — and is —implicated in producing gendered regimes of visibility.
Importantly, my approach avoids a technologically deterministic substantive view of
technology that positions new technologies as the underlying cause of emergent forms of
image-based sexual abuse (Feenberg 2002: 5). Taking a techno-social approach, it instead

implicates upskirting within a history of technology, looking and gender.

To answer research question two, | construct a chronological narrative of upskirtings
criminalisation in Australia. Rather than beginning with the triggering event in 2007 (at the
Australian Open tennis tournament), I look back to the early and mid-2000s to understand
better related issues of social concern connected to technology, public space and bodies. In
answering this question, I situate upskirting not only against the history of looking and
technology more broadly, but also narrow the focus to Australia and ascertain the socio-
political issues of concern prior to the criminalisation of upskirting in Victoria in 2007. The
criminalisation of upskirting in Victoria can thus be situated in a broader context at the
intersection between issue-creation, media representation and image-based sexual abuse.
Such an approach facilitates an understanding of how the issue of upskirting became topical
in Australia. Moreover, it enables us to examine what the construction of upskirting in these
discourses says about our responses to the changing technological landscape and the

gendered social relations that are intrinsically connected with upskirting.

Research questions three and four examine how upskirting was understood and represented in
both media and political discourses in Victoria and what this said about the imagined
everyday. Underpinning question four was a desire to ascertain what this everyday said about
image-based sexual abuse and its implications for women victimised in this way. In an
everyday marked by patriarchal resistance and linguistic avoidance, a ‘criminalisation of the
other’ functioned to absolve state leaders and the community they represented from any

culpability in (re)producing gendered regimes of visibility.

This project makes a number of contributions to the existing and emerging literature on

image-based sexual abuse. While valuable work by Powell, Flynn and Henry (2017,
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forthcoming) investigates the reach, ramifications and responses to image-based sexual abuse
in Australia, an in-depth analysis of the emergence of upskirting in Australia — and, more
specifically, Victoria — has yet to be conducted. More broadly, my attention to upskirting
contributes explicitly to this body of work in several ways. While there exists work by Powell
(2010); Henry and Powell (2014; 2016), Powell et al. (2018), Burton (2005; 2007) and
McGlynn and Rackley (2017a; 2017b) into non-consensual sexual photography, technology-
facilitated sexual violence and image-based sexual abuse, upskirting has tended to be
subsumed within broader frameworks as one of many different forms of sexual violence. This
framing is a useful way of conceptualising the continuum of violence; however, it elides a
closer analysis of how particular types of image-based sexual abuse become criminalised and

what the thresholds and tipping points involved in this criminalisation process might be.

The conceptual framework | adopt to analyse upskirting is distinct from pre-existing
frameworks used to understand the offence. It marries feminist literature, social theory, legal
geography and mobilities studies and creates a theoretical foundation of the everyday that |
used as a lens to inspect the discourses mapping the rise of upskirting in Victoria. For
example, one of the more unusual theorists I use in this dissertation is Henri Lefebvre. | draw
on his theory of moments, the triad of space and understandings of the everyday and combine
it with other literature on feminism, space, movement and law. In doing so, | develop a
foundation that takes the everyday seriously as a sensitising concept and asks how the
everyday was invoked in response to perceived threats of upskirting. Other contributions of
this project include the use of the media archaeology method which traces the use of
everyday technology throughout the history of peeping and upskirting. Such an approach
enabled me to not only situate upskirting within a broader context but also to understand the
use of contemporary media by excavating their continuities with past media.” This technique
produces an understanding of how digital media has generated new gendered regimes of
visibility and how the emergence of online domains dedicated to upskirting has changed
practices of peeping, upskirting and creeping. This approach utilises Brighenti’s (2010) work
on visibility regimes and emphasised the asymmetrical power of the gaze. This application of

Brighenti’s (2010) work to image-based sexual abuse within the context of the production of

7 See also Wood (2017b) for a media archaeology of fight pages and Thompson and Wood (2018).
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gendered vision, allowed me to argue that while technology can extend a practice, it is not

responsible for it.

In researching another iteration of upskirting — the creepshot (and what this practice means in
a hyper-connected era of social media) — I explore how the notion of ‘folksonomies of
misogyny’ might usefully assist in understanding these practices. This concept refers to
multi-user tagging practices that function to tag content in a way that fosters harmful sexist
attitudes.® My analysis ultimately shifts between different sites where upskirting is
constructed ranging from historical, media and political discourses. In Chapter Five, | detail
the growing anxiety over new technologies in leisure spaces such as beaches and aquatic
centres in Australia more broadly. | frame this social concern as both a fear of new
technologies colonising the everyday and as the everyday being violated by outsiders, or
techno-perverts. ® The focus on these threats, framed as extraordinary and exceptional, meant
that other more commonplace forms of upskirting such as those committed in urban
thoroughfares were ignored.* This chronology of upskirting in Australia is a useful
contribution to the field of image-based sexual abuse as it examines critical moments where

technology, non-consensual imagery and harm intersected in public discourse.

Parliamentary debates provide another site in which upskirting was negotiated, debated and
constructed. In Chapter Six, | conduct a critical (feminist) discourse analysis and explore how
acts of linguistic avoidance function in the speech acts by Members of Parliament (MPs) to
direct discussions away from framing upskirting as men’s abuse of women. My analysis
demonstrates the obliteration of male and state accountability for the objectification of
women and the harms it engenders. Here, I contemplate how Garland’s (2000) work on the

criminology of the self/other could assist in understanding this phenomenon and ask how we

8 See Appendix One for second author’s consent for content from the co-authored publication in Feminist Media
Studies, ‘A Media Archaeology of the Creepshot’ to be included in this thesis. This article is based on my
findings from this doctoral research, rendering me first author and primary contributor. More detail on the
specific contributions made by Dr. Wood can be located in Appendix One.

% ‘Techno-pervert’ is a phrase coined in the news media during 2005 and 2006. See Naughton (2005) for
example.

10| discuss what | mean by urban thoroughfare in more depth on page 42. In the interim, | understand the
everyday spaces ordinary citizens traverse as something that shapes and is shaped by space (Kogl 2007: 18).
These dynamic and multifaceted milieus (Butler 2009) form the passages, including walkways, train lines,
highways and other connecting spaces that are crucial to enabling individuals to traverse the everyday and
move from point A to point B.

10



might interrogate the assumptions about our own role in producing and accepting an
everyday that protects cultural norms from accountability when they contribute to men’s

abuse of women.

Definitions and Framing

The naming of acts has always been an important and powerful act within
feminism and it has been particularly important in the area of violence
against women. However, naming has also served at times to obscure some
forms [of violence] (Westmarland 2015: 104).

Westmarland’s statement above speaks to both the power of naming and its potential to
obscure violence. In this research, | conceptualise upskirting as a form of sexual harm
overwhelmingly perpetrated by men against women. Violence against women affects
approximately one in five women globally according to the World Health Organisation and is
“effectively condoned in almost every society of the world... [and] operates as a means to
maintain and reinforce women’s subordination” (WHO 1997: 1). Such violence includes
physical, psychological, emotional, financial, social, verbal, sexual and spiritual abuse and
should be understood as existing along a continuum of harm (Kelly 1987). Richards and

Haglund define sexual violence as:

any act of gender-based violence that results in, or is likely to result in,
physical, sexual or psychological harm or suffering to women, including
threats of such acts, coercion or arbitrary deprivation of liberty, whether

occurring in public or in private life (Richards and Haglund 2015: 2).

The effect of the operative word ‘likely’ in this definition can be problematic when
considering forms of image-based sexual abuse because it is very unlikely that a woman will
ever know of her victimisation — particularly in instances of upskirting which, by its nature, is
insidious and covert. Thus, a specific event that goes unnoticed would not directly result in
harm. The definition above would, therefore, preclude some instances of image-based sexual
abuse from falling under gender-based sexual abuse, thereby absolving perpetrators of

accountability and distancing it from the continuum of harm.
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Recently, one study found that one in ten men in the United Kingdom did not think upskirting
was a form of sexual harm (Tait 2018: np). On www.creepshots.com, one user stated that “we
kindly ask women to respect our right to admire your bodies and stop complaining”. Such
perspectives trivialise the harm engendered by acts of creeping and reframe violation as
victimless admiration. These attitudes are premised on a presumption of men’s right to access
women’s bodies and subject women to intimate intrusions to capture images and recordings
of their private areas. | contend that situating image-based sexual abuse as a form of gender-
based harm is crucial and that it is important to have a definition of sexual violence that can
cover non-consensual actions which occur without the victim’s knowledge. There is a
broader cultural and gendered harm that is performed through acts of image-based sexual
abuse such as upskirting — a harm that extends beyond individual victims and occurs
irrespective of whether victims know of their own victimisation. This is misogyny which

breeds ideas about men’s access to and rights over, women’s bodies.

In most instances where women become aware of their victimisation, it results in harm, both
in terms of the inability to remove images from online spaces and the psychological harm of
discovering they have been objectified. In the E-Safety Commission report from October
2017, it was found that “[v]ictims felt a range of negative emotions when they became aware
that their private images had been shared without their consent” (E-Safety Commission 2017:
3). Therefore, | advocate for a revision to the first line of Richards and Haglund’s (2015: 2)
definition to read instead as “any act of gender-based violence that results in or would be
likely to result in...”. This subtle shift would capture behaviour such as image-based sexual
abuse as it shifts the temporal onus from something that is likely, to something that would be
likely. While upskirting might not cause direct harm to unaware victims, it would (and does)
cause harm to those who become aware of their victimisation, oftentimes many months or
years after the incident has occurred. Moreover, because it is a behaviour that is deeply
connected to objectification and overwhelmingly perpetrated by men, it is important that it is
categorised as a form of gender-based sexual violence. Changing the definition of upskirting
is crucial if we are to include technology-facilitated sexual harms in our definitions of
gender-based violence in the future. This is the definition | employ when talking about
upskirting as a form of image-based sexual abuse throughout this research — however, it is
very different to the way in which upskirting was framed in media and political discourses as

a cheap thrill or joke.
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Restricted definitions and distinctions in terminology have often resulted in an approach to
sexual violence which “treats the gravity of an instance of violence as deriving from the
specific form it takes as opposed to the extent of the underlying violation of sexual
autonomy” (International Commission of Jurists 2015: 10). This severs continuities with
other forms of violence and the history of such abuse, which enables the common trend of
men’s violence against women to remain unchallenged. Limited definitions are a common
characteristic of the patriarchy — the defining characteristic according to some feminist
scholars (Morgan 1992: 238). The abuse of women is also facilitated by misogyny — the
dislike of, contempt or prejudice against women because of their gender. Misogynistic
attitudes serve to absolve both individuals and communities from taking responsibility for the
abuse of women and produce a narrow and homogenous understanding of what counts and

what does not count as valid forms of violence.

The way in which violence and abuse is legitimated is also connected to gender stereotypes,
particularly relating to stereotypes about the division of labour. Such stereotypes value
‘men’s work’ more highly than ‘women’s’ domestic work, suggest men should control
resources and see a separation between the public and private sphere (where women are
relegated to the homes and men have authority over and rights to, public space) (Carline and
Easteal 2014). Writing on these harmful gendered stereotypes in an Australian context,
Carline and Easteal reflect on these characterisations of gender and remark that Australia has
“never outgrown the former attitude and our women are still deeply, if unconsciously,
impoverished by this dominant cultural characteristic” (Carline and Easteal 2014: 7-8). It is
for these reasons, among others, that the framing of sexual violence against women has been
problematic, both past and present. From the outset, | want to be clear in naming upskirting
as a form of sexual violence against women that is overwhelmingly perpetrated by men. To
do otherwise would constitute an act of complicity in hiding men’s abuse by framing

upskirting in a way that omits the agent — men — from such actions.

In my discussion of upskirting, | use various kinds of terminology to refer to related but
different kinds of voyeurism and non-consensual sexual imagery. Below | explain what |
mean by each form of voyeurism discussed during my analysis and my decision to frame
upskirting predominately as a form of men’s abuse of women. Given that terminology frames
debates and plays a vital expressive role (McGlynn and Rackley 2017a), it is important to be

clear from the outset what is meant by terms such as ‘peeping Tom’, “upskirting’, ‘video
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voyeurism’, ‘creepshots’ and the various frameworks available to understand such
phenomena. Throughout this thesis, I use the term ‘privacy’ frequently and borrow Burton’s
(2005: 2) approach to understanding privacy as something that is inherently related to
contextual consent. The contextual approach to consent understands privacy to be a matter of
degree and holds that it is possible to have privacy in a public place. At its core, a ‘contextual
approach’ (Burton 2007) to consent takes social practices related to privacy (and potential
disruptions to these practices) in a given situation as its starting point. Importantly, a
contextual approach to consent protects the right to privacy for those recorded undressing or

toileting and for victims of upskirting (see also Munro 2017Db).

My overview of terminology is chronological and begins with the practice of peeping and the
figure of the peeping Tom. This iteration of voyeurism typically refers to men who look into
private dwellings and who derive pleasure from this covert spying, which is a form of
voyeurism.'* As technology advanced, so too did practices of voyeurism. This has principally
occurred because of “the rise of miniaturised and digital technologies [that] have taken street
shooting to a whole new level” (Zeronda 2010: 1132). The mid-1990s, for example, saw the
emergence of video voyeurism, referring to a form of voyeurism “using a video camera in
order to photograph underneath the clothing of women in public places” (Bell et al. 2006:
301). By 2000, upskirting had largely come to replace the language of video voyeurism.
According to Rothenberg (2000: 1130), a typical case of upskirting might be when:

a voyeur takes a shopping bag and places a small video recording device
inside the bag pointing upward. He then goes to a shopping mall and waits
near the bottom of an escalator. When a woman wearing a skirt gets on the
escalator he steps on behind her. He sets the shopping bag down on the step
underneath her skirt so the video recording device is pointed up her skirt and

turns it on.

Emerging around the same time as the term ‘upskirt’ was ‘downblousing’, a term that

referred to the taking of non-consensual images of a woman’s breasts by angling a camera

11 powell (2010) defined voyeurism as an act whereby sexual pleasure is obtained from watching others, often
whilst the victim is engaging in sexual activity or is in pain or distress.
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from a height. Finally, around 2010, creepshots came into currency.*> While often including
images of unsuspecting women’s genital or anal region, creepshots can include shots of
women wearing yoga pants, jeans or shorts in addition to pictures taken up victims’ dresses
and skirts. As Sanghani (2014: np) explains, “a creepshot is a photograph taken of an
unsuspecting woman, or girl, which is then posted onto social media, blogs and websites with
the hashtag #creepshot. They focus on her body—particularly her boobs, bum, legs and any
visible underwear”. Importantly, creeping utilised the advent of the smartphone, social media
and the Web 2.0 to create live streams, running feeds, forums and blogs that curated, enabled
and encouraged the practice of creeping. This hyper-connectivity resulted in the
reconfiguration of such abuse, heralding a shift away from upskirters who lurked in the

shadows alone to unified online communities of #creepers.

Until a decade ago, academic scholarship relied on legal definitions such as non-consensual
sexual imagery (Burton 2007) to describe practices such as upskirting and creeping.
However, since 2010, Powell, Henry and Flynn (Powell 2010; Powell and Henry 2016;
Powell, Henry and Flynn 2017) have authored several articles on how unauthorised images
are disseminated as a consequence of information and communication technologies. Defined
as the use of mobile and online technologies as tools to “blackmail, control, coerce, harass,
humiliate, objectify or violate another person” (Powell and Henry 2016: 398), technology-
facilitated sexual violence refers to the use of such violence — overwhelmingly (but not
exclusively) by men against women. They developed the framework in response to the
inadequacy of terminology and laws, which frequently treat “existing and new technologies
merely as ‘tools’ of abuse and as such elide the unique ways in which victim survivors
experience harms” (Powell and Henry 2016: 398). Moreover, because behaviours such as
sexting (Karaian 2012; 2014; 2015) and so-called ‘revenge porn’ have often been framed in
public discourse in limited and misleading ways, Powell and Henry’s concept of technology-
facilitated sexual violence provided an opportunity to focus on similarities among diverse
behaviours and responses. Above all, they frame technology-facilitated sexual violence as a
gendered phenomenon that disproportionately affects women for three reasons (Powell and
Henry 2016: 399): like other forms of violence, women and girls are the main targets; the

impacts of such behaviours are gendered because of outdated sexual norms for women which

12 Interestingly, from 2016 onwards, a resurgence of the term ‘upskirting’ occurred and ‘creepshots’ were used
less and less in popular media. In Chapter Four I discuss the issues with framing behaviour as ‘creepy’.
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presumes sexual access to women’s bodies by men; and finally, it perpetuates what Connell
(1987: 98-99) dubs the gender hierarchisation — the “historically constructed patterns of

power relations between men and women”.

More recently, McGlynn and Rackley (2017a; 2017b) created their own framework which
they dubbed image-based sexual abuse. Like Henry and Powell, McGlynn and Rackley
(2017a: 535) take issue with the language used to describe ‘revenge porn’, which they argued
refers to “a relatively small, albeit pernicious, subset of private sexual images [that] ...
concentrates on the motives of perpetrators, rather on the harms to victim-survivors”. Like
other forms of non-consensual image-based harm that have become media-friendly monikers,
such terms minimise the harm associated with the activity and disconnect actions from the
wider phenomenon of men’s abuse of women (McGlynn and Rackley 2017a: 536). Instead,
such behaviour should be understood as image-based sexual abuse, a concept that provides a
new descriptive tool to better understand “the range of ways in which sexual images are
created and/or distributed without the consent of the individual depicted” (2017a: 536-7).
Importantly, McGlynn and Rackley deliberately employ the phrase ‘sexual abuse’ to convey
the significant harm that may be experienced and identify it as a form of sexual violence.
Above all, the breadth and flexibility of this framework enable new and future forms of

image-based sexual abuse to be captured.

Both Henry and Powell and McGlynn and Rackley draw upon Liz Kelly’s (1987; 1988) work
on the continuum of violence. This continuum can be understood in two ways: first, as a
continuous series of elements or events that blur into one another and cannot be easily
distinguished; and second, as a way to link seemingly distinct phenomena through common
factors — the “abuse, intimidation, coercion, intrusion, threat and force” which are used to
control women (Kelly 1988: 76). These common factors are described by McGlynn and
Rackley (2017b: 27-29) as:

(i) the sexual nature of the imagery; (ii) the gendered nature of both perpetration and
surviving the abuse (predominantly women as survivors of abuse and men as
perpetrators); (iii) the sexualised nature of the harassment and abuse; (iv) the harms as
breaches of fundamental rights to dignity, sexual autonomy and sexual expression;

and, finally, (v) the minimisation of these forms of abuse in public discourse, law and
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policy.

Collectively, these scholars seek to make connections between image-based abuse and other
forms of sexual violence, enabling a more cohesive, holistic response. While | concur with
both approaches, I refer to upskirting throughout this thesis as a form of image-based sexual
abuse both for clarity and because this framework avoids reflecting the problematic
hierarchies of harm embedded in legal systems which have historically excluded many kinds
of harms from receiving acknowledgment and redress. Therefore, | situate upskirting as a
form of image-based sexual abuse perpetrated primarily by men against women to illustrate
its continuities with other forms of violence. In utilising Kelly’s continuum of violence, I

demonstrate how ‘typical’ and ‘aberrant’ behaviour blur into one another (Kelly 1988: 75).

Concepts such as image-based sexual abuse are important not only at a theoretical level, but
because they are useful in ensuring academic research into forms of violence do not become
disconnected from the bigger picture of men’s violence against women. Westmarland (2015:
104) asserted that “despite knowing it is ‘there’, men’s everyday violence against women in
public spaces has been a remarkably under-researched topic over the last two decades...
[because of] the difficulty in naming this type of violence”. Similarly, Kelly observed that
“everyday, routine and intimate intrusions have dropped off so many agendas” (Westmarland
2015: 104). Even when it was on the agenda in the discourses | analysed, the way violence
was avoided, hidden or ignored served to obfuscate the everyday reality of men’s abuse of
women. | understand image-based sexual abuse as one manifestation of everyday misogyny.
While upskirting is a form of image-based sexual abuse it is principally an expression of
everyday misogyny and image-based sexual abuse is one articulation or sub-category of this
everyday misogyny. The harm of upskirting is not limited to the capture of an image or
recording; that is, a perpetrator need not succeed in obtaining an upskirt image in order for
harm to take place. The act of presuming sexual access to women and undertaking an act of
intimate intrusion is just as harmful as actually capturing an image (at which point it thereby
falls into the sub-category of image-based sexual abuse, one of the many sub-categories of
everyday misogyny). By framing upskirting as a form of everyday misogyny first and

foremost, it can attend to the broader harms engendered by such behaviour.
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Thesis Overview

My dissertation presents the everyday: the unnoticed, unassuming humdrum of happening
that surrounds individuals as they go about their familiar routines. Sidestepping the exciting
and extraordinary, | begin my investigation into the everyday in urban thoroughfares that
comprise the corridors of circulation of humans, objects, data and law. It is within this milieu
that I trace the trajectory of the criminalisation of upskirting in Victoria, 2007. Upskirting
does not overtly interrupt the everyday but takes advantage of it by bleeding into the
background in order to remain undetected. The presumption of sexual access inherent in the
act of upskirting underpins the everyday for women moving through these spaces as they
become a target for men’s objectification and the victims of sexual violence, often without
any knowledge that such behaviour has even transpired. That women can be objectified by
merely appearing in public, speaks to how everyday reality is founded on gender disparity
and inequality. While the everyday is defined by practices, contexts and the centrality of
objects like mobile phones, the everyday also represents the terrain of value judgements,

imagination and desire.

In Chapter Two, | detail the theoretical work on the everyday that informs my analysis of
upskirting and its criminalisation in Victoria in 2007. Because the everyday is so familiar, it
comes “to feel like the backdrop or empty stage for social, political, cultural and economic
activities” (Kogl 2007: 2). It is because of this that some have suggested that we do not really
know (yet) how to look at the everyday and everyday spaces critically. Perhaps it is because
of this that there has been a “failure to analyse and even to see, the legal dimensions of
routine urban life” (Valverde 2011: 7). I agree with Valverde’s statement but would also add
that we have failed to an even greater extent to analyse and see the political dimensions of
routine urban life as they relate to gender and the everyday. Therefore, | sketch out a brief
history of the everyday in social theory, where | observe a dearth of what the everyday means
for women. Conversely, | observe how feminist theory often utilises the notion of the
everyday but does not take it seriously as a concept. To overcome this, | call upon feminist
theory in my subsequent discussions on the everyday (as value, context, practice and object)
and put the everyday into conversation with social theory, mobilities studies and

criminalisation literature.
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Upskirting occurs during the day-to-day movements of women as they travel through urban
thoroughfares (as you cannot be a good #creeper in poor lighting, as the advice on
www.creepshots.com stipulates). However, both the Muto case of 2007 that triggered the
criminalisation of upskirting in Victoria and the anxieties around illicit photography at
Australian beaches and pools between 2004 and 2006 were atypical in comparison with these
more common kinds of upskirting.* A specific imagination of the everyday was invoked in
coverage of Muto’s actions, obfuscating ordinary men’s abuse of women from sight and
representing the everyday as one threatened by techno-perverts (Naughton 2005), or what
Jewkes and Wykes (2012) refer to as ‘cyber-paeds’. Despite the media controversy over the
issue of new technology in public spaces between 2005 and 2007, it did not result in new

legislation. Why, then, did this case trigger the criminalisation of upskirting?

To address these and other questions, | developed a methodology able to examine the
discursive and technological underpinnings of upskirting (see Chapter Three). | incorporated
three central methods: a media archaeology of voyeurism, online observation of several
upskirting websites and social media feeds and a critical feminist discourse analysis of
Australian news media and parliamentary texts relating to upskirting. A media archaeology
was required because upskirting is not an unprecedented phenomenon, but instead represents
the latest in a long line of technologically-facilitated forms of image-based sexual abuse. If
we are to understand the current iterations that we see today, we must, therefore, trace the
technological developments that have sometimes subtly shaped voyeuristic practices. Taking
a media archaeology approach to upskirting involved examining the everyday technologies
central to previous iterations of creeping and locating continuities and discontinuities

between these iterations insofar as they pertain to technology.

In addition to digging up the technological past of voyeuristic practices, | was also concerned
with the technological present of upskirting and related forms of image-based sexual abuse.
How have digital media generated new gendered regimes of visibility and how has the
emergence of online domains dedicated to upskirting changed practices of peeping,

upskirting and creeping? To unpack these issues, | undertook online observation of ten

13 Henceforth, I refer to the triggering event in 2007 as the ‘Muto case/incident’. This is a deliberate choice in
naming the event as actions tied to the perpetrator, rather than as ‘the Australian Open incident’ as was
popularised in news coverage at the time. Naming this event, the ‘Muto case’ reaffirms offender accountability
and does not obfuscate the agent, a strategy of linguistic avoidance discussed in more depth in Chapter Six.
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websites, social media groups and subreddits dedicated to upskirting and creeping. In
investigating how upskirting emerged as an issue of social concern and how the everyday was
invoked in this process, my research was just as concerned with discourses on upskirting as
technologies of upskirting. Finally, a large component of my methodology was a feminist
discourse analysis (Lazar 2007) of news media articles, discussion papers and parliamentary
discourse on upskirting in Australia. In analysing these news media and political texts, | was
concerned not only with how upskirting was represented, but also with how speakers

invoked, understood or rendered invisible the everyday in relation to this practice of image-

based sexual violence.

Chapters Four to Six are themed around one of the significant components of the everyday
outlined in the literature review; Chapter Four explores everyday objects, Chapter Five
explores everyday contexts and Chapter Six explores regulation and the everyday.** Drawing
on the findings of my media archaeology and my observation of upskirting websites, in
Chapter Four | examine how we can understand the emergence and practice of upskirting in

relation to the technology used to facilitate the behaviour.

In Chapter Five, | examine the everyday contexts of upskirting by means of a reading of
Australian news media. Here | set out how upskirting came to be an issue of concern in
Victoria by means of a critical (feminist) discourse analysis (CDA) of Australian news media
reports on upskirting and related forms of voyeuristic behaviour, tracing how conversations
about such behaviours in the media shifted from a concern over voyeurs at beaches and
public pools to tourists engaging in voyeuristic practices in urban city spaces. Apparent in
discourses about such practices was an ongoing apprehension over the emergence of new
optical technologies that destabilised the everyday. Chapter Five also examines the upskirting
case that provided the tipping point that brought upskirting to the attention of Victorian
parliamentarians: the incident involving Japanese student Takuya Muto in 2007. In doing so,
[ utilise Jewkes’ (2015) account of news values to better understand how this event was
represented and how upskirt reporting further perpetuated harmful stereotypes of women and

violence.

14 Furthermore, each chapter engages with various elements of the everyday and this structure does not denote
an exclusion of other components throughout the analysis. All three chapters engage with everyday practice
and the everyday as a value, for example.
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Chapter Six takes up questions of regulation of the everyday, examining the criminalisation
of upskirting in Western nations in the years leading up to the creation of the Summary
Offences Amendment (Upskirting) Bill 2007 (hereafter the ‘Upskirting Bill’) in Victoria. In
the second part of Chapter Six, | interrogate how Victorian lawmakers responded to the Muto
case in January 2007 and conduct a critical feminist discourse analysis of the August 8™
Second Reading® of the Upskirting Bill. In exposing the everyday as it was imagined in the
Second Reading, I utilise Lazar’s (2007: 148) feminist discourse analysis to examine how
modern power is often ‘misrecognised’, resulting in forms of gender-based harms appearing

as legitimate and natural (see also Munro 2011).

Finally, Chapter Seven concludes this thesis by considering three issues. Firstly, | discuss
how victims of upskirters are now turning the gaze back on perpetrators and using the very
technologies co-opted by upskirting against them. Through examining the ‘viral justice’ of
such responses to upskirting, | argue that we cannot understand contemporary practices of
image-based sexual abuse in isolation from the ‘call-out culture’ that digital media have
fostered. Secondly, | contend that the approach to upskirting in Victoria represents an
example of what I term a ‘criminalisation of the other’ (drawing on Garland 2000):
criminalisation that is premised upon and foregrounds the perceived otherness of offenders.
Thirdly and finally, I conclude by reflecting on the importance of the everyday as a concept
in addressing what Lefebvre (2002: 4) referred to as the ‘problems’ of the everyday. |
encourage criminologists to locate Lefebvre’s ‘everyday man” whom, he claims, “must be
everyday or he will not be at all” (Lefebvre 2002: 24). While everyday men are not at all in
official discourses discussing image-based sexual abuse, we will increasingly need the
possibilities afforded by both an online call-out culture and the ‘criminalisation of the self’, to

locate them and the everyday misogyny which renders them and their actions invisibilised.

5 In Victoria, legislation must pass through both the Lower House and the Upper House (although it can be
introduced in either House). The first reading refers to its introduction, while the second involves a two-part
process. First the clerk will introduce the Bill by its short title and move for it to be read a second time.
Following this, debate on the Bill will take place (however, this is adjourned to enable members enough time
to contemplate the Bill under consideration). Occasionally debate will take place during a third reading but
often a second reading debate will suffice and a Bill will then be presented to the Governor of Victoria for
Royal Assent.
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Chapter Two: Theorising the Everyday

“The familiar is not necessarily the known” (Lefebvre 1991: 15) and the everyday is
inescapable (Lefebvre 2002). Everyone experiences a different everyday, an everyday that is
shaped by our subject(ive) positions and their positionality within a hierarchised social order.
As the following will demonstrate, the everyday is a (problematic) concept with a social life
and history. As Highmore (2002: 22) suggests, the everyday refuses to remain at the
microscopic level and “suggests a desire for something more than an endless series of
singular ‘everydays’”. Understanding upskirting demands a focus on the everyday from both
a gendered and technological perspective. Specifically, it requires attention to what it means
to move through particular contexts, carrying out certain technologically-facilitated practices.
Before examining these intersections between upskirting and the technologically enhanced
everyday, we must first consider the life, history and utility of the everyday as a sociological
concept. In what follows, | place feminist understandings of the everyday into a conversation
with social theory to determine what the everyday looks like for the victims of upskirting:

women as they move through urban corridors.

This chapter reviews critical scholarly work on the concept, which features in the work of
scholars such as Highmore (2002; 2011) and Lefebvre (1991; 2002; 2004).16 At the heart of
my discussion are what Lefebvre dubbed ‘the problems of the everyday’. For Lefebvre, these
concerned the rise of the bureaucratic society of controlled consumption. Following the
influential work of feminists such as Dorothy Smith (1987), for me, however, problems of the
everyday instead centre on technology, law and gendered harm as they are represented in
discourses of upskirting in Australia. I follow Smith’s (1987: 89) advice when she suggests
that:

Rather than explaining behaviour, we begin from where people are in the world,
explaining the social relations of the society of which we are part, explaining an

organization that is not fully present in any one individual's everyday experience.

16 See Kalekin-Fisherman (2013) for a useful overview of some notable contributions to the field.
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After a general discussion of how the everyday has been conceptualised within the social
sciences, | then focus on four dimensions of the everyday: context (space/time); practices;

technologies; and legalities.

A Brief History of the Everyday in Social Theory

| begin this explication of the everyday by asking the same question that Henri Lefebvre
(2002: 43) asked in Volume Two of The Critique of Everyday Life: “how can everyday life be
defined?”. The everyday is many things for many different scholars — it is the familiar,
routine and habitual (Highmore 2002:2011); it is a site of boredom (Ferrell 2004; Hayward
and Young 2008), oppression (Ferrell 2001a; 2001b) and resistance (de Certeau 1984; Pink
2012), a space of conflict over competing values (Valverde 2012) and an arena where power
circulates (Baerenholdt 2013). It is “an impossibly evasive terrain” (Highmore 2002:20); and
what Hegel terms ‘the prose of the world’ (Butler 2012).%7 It is by nature fluid, dynamic and
ambiguous; it has a social life and undergoes transformations, is re-formulated, re-employed
and re-used (Highmore 2002: 18). It is the background ‘babble’, the taken-for-granted world
and the backdrop to the stage that we perform upon daily. ‘Everydayness’ as a concept
stresses “the homogenous, the repetitive, the fragmentary” (Lefebvre 1999: 87). The
‘common ground’ or connective tissue of all human thought and activity (Gardiner 2002), it
engulfs us and consumes us from all directions and all sides (Lefebvre 2002: 43). Within
feminist literature, the everyday is central to examining issues including ‘ordinary violence’
(Stanko 1990), ‘everyday terrorism’ (Pain 2014) and the everyday/everynightness of sexual
assault (Kelly 2010). As Kalekin-Fisherman (2013: 718) remarks, “from the diversity of
theoretical approaches to everyday life, it is clear that this area of study has no single

empirical orientation”. The everyday is difficult to tie down, Lefebvre argues, because it is:

A set of functions which connect and join together systems that might appear
to be distinct ... [I] tis therefore the most universal and the most

individuated, the most obvious and the best hidden ... [T]he everyday

17 Hegel (2015) unpacks this in Aesthetics: Lectures on Fine Art where he reflects on the depth and reach of the
quotidian. The ordinary is always our first point of contact with the world and for Hegel, the prose of the
world literally means the prose of the everyday and commonplace.
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constitutes the platform on which the bureaucratic society of controlled

consumption is erected (Lefebvre 1987: 9).

The way the everyday functions to connect and join systems so that their continuity
and interrelationship are apparent is just one of the reasons that this conceptual work
on the everyday is crucial to my examination of upskirting. The everyday works to
demonstrate how discrete components of society (such as technology, law and
gendered relations) can come together to produce a particular kind of lived
experience for subjects. | wanted to bring the everyday to the foreground of my
analysis rather than leave it as an unnoticed and uninterrogated component of the

background as it so frequently appears in other studies.

Scholarly interest in the everyday spans back centuries.'® The everyday has appeared across
historical, philosophical and sociological inquiry, yet it is often sidelined in favour of
studying ‘superior, specialised, structured activities’ (Moran 2005: 8). Classic sociological
works such as The Stranger by Simmel (1908/1971) reflected on the encounter with the
stranger and the significance of proximity for social interaction (Crang and Thrift 2000).* In
doing so, Simmel also devised a description of how, in the everyday, people acted as a group
or community as part of their daily life (Kalekin-Fisherman 2013). Similarly, symbolic
interactionists such as Schtiz (1967) and Berger and Luckman (1972) inspected the
mechanisms that underpin this interaction in everyday life and enable (or indeed inhibit)
associations between people (Kalekin-Fisherman 2013). Taking a different approach, Elias
(1994) examined how the “civilizing process’ unfolds within the everyday, slowly and subtly
shaping the lives of citizens. While the everyday was not an overt focus for Elias, his work
charted how individuals’ conduct responded to and shifted to social structures over time. In

this regard, Elias’s work might be considered a longitudinal or macro theory of the everyday.

18 See Benjamin (1972/2002), Bourdieu (1977), de Certeau (1984), Durkheim (1893), Elias (1994), Gardiner
(2002), Goffman, (1956), Habermas (1981), Highmore (2002), Lefebvre (1991), Pink (2012), Quentin (2007)
and Simmel (1908/1971).

191t is perhaps best to view the figure of the stranger as a symbol or an icon through which “all manner of social
and spatial tensions may be channeled” (Crang and Thrift 2000: 58).
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Raymond Williams’ (1958) essay ‘Culture is Ordinary’ was one of the indispensable early
cultural studies texts to look critically at culture as something which is unremarkable and
commonplace (rather than exceptional). Some twenty years before Williams’, Husserl (1936)
devised the concept of the lifeworld, which informed much phenomenological work
thereafter. Husserl’s concept of the lifeworld was later adopted and adapted by Habermas
who defined it as the “taken-for-granted pattern and context for everyday living through
which people conduct their day-to-day lives” (Knox 2007: 2). Similarly building on Husserl’s
phenomenological work, Schtiz (1962: 208) argues that everyday life exists as a ‘paramount
reality’, “a pre-constituted world that is taken-for-granted and viewed as a quasi-natural,
unalterable horizon of action by lay members” (Gardiner 2002: 5). Gardiner (2002) notes this
view of everyday life provides actors with what Giddens (1986) terms ‘ontological security’:
a stable inner life derived from a sense of continuity and order. In this respect, the everyday is
an integral part of both our external life and our inner-lifeworld. The sense in rupture of the
everyday occasioned by an event such as that in the Muto upskirting case, for example,
illustrates what happens when the everyday is threatened and ontological security is

compromised.

Later in the twentieth century, others such as Foucault (1975) and Bourdieu (1977)
analysed everyday life as it was imprinted upon the body, whether as a result of the
knowledge superstructures embedded in power networks or the effects of habitus:
dispositions that shape behaviour and practice in everyday life. The everyday is
depicted in Foucault’s work on normalisation in Discipline and Punish (1975). Here
he explores how normalisation is connected to social control and disciplinary power.
In his example of the prison, desirable behaviours are normalised by society while
aberrant actions are punished which produces a particular view of normality that
makes up the everyday. Upskirting presents a ‘problem’ of the everyday because the
behaviours, attitudes and discourses at the core of upskirting are normalised through
society. This occurs because such views are premised on sexist beliefs which
ultimately absolve ordinary men from responsibility for upskirting by framing it as
the exceptional and as the isolated to the conduct of a few. Notably, these few are
framed as the ‘sick’ or ‘perverted’ other in media and political discourses and do not

characterise the normal and everyday.
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It is worth noting here that | deliberately shy away from using the terminology
‘normal’ except when analysing its use in discursive representations of upskirting
and upskirting perpetrators in Chapters Five and Six. | conceptualise the everyday
and normal as being similar but different in several key ways. For example, inherent
in Foucault’s work on normalisation is his unravelling of the way harmful social
norms, such as those relating to sexuality (among other things) function both
historically and in late modernity. His primary concern in many of his key texts was
with how these norms were used as a biopolitical tactic to create ‘productive bodies’.
Conversely, norms are just one of several important components of the everyday in
my analysis. | begin instead with the everyday, which includes both spatial and
temporal dimensions (the former of which Foucault has been repeatedly criticised for
neglecting, owing to his penchant for the latter) and which is used as a sensitising
concept that guides my analysis (Foucault 1980). Foucault flirted with the notion of
the everyday in his writing on normalisation, but rarely engaged with it directly or in

any real depth.

Kalekin-Fisherman (2013: 715) observes that much of the work dominating Western thought
on the everyday over the last century was concerned “with language, rules, positions, or
performances as the decisive formative mechanism for shaping everyday life”. One of the
issues with this body of literature, however, is its historical approach and consequent failure
to consider the implications of themes identified in this body of work (Pink 2012: 17).
Contemporary investigations, by contrast, have tended to focus on the everyday in more
diverse and varied manifestations than some of the previous work outlined above. In its own
right, scholarship of the everyday as a phenomenon worth studying is a relatively recent
occurrence. According to Gardiner (2002: 2), the everyday has become a burgeoning area of

interest for scholars in the last two decades.

Contemporary scholarship by the likes of Gardiner (2002), Quentin (2007) and Highmore
(2002; 2011) has described the everyday as the accumulation of ‘small things’ that create a
more extensive, but difficult to register ‘big thing’ (Highmore 2011). A problem, a
contradiction, a paradox: “both ordinary and extraordinary, self-evident and opaque, known
and unknown, obvious and enigmatic” (Highmore 2002: 16), it is the taken-for-granted world
that constitutes the ‘common ground’ or connective tissue of all human thought and activity

(Gardiner 2002). Everyday life is, naturally, different for each person, but the value of
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‘everydayness’ is a shared experience and refers to “the landscapes closest to us, the world
most immediately met” (Highmore 2011: 1). As a concept, the everyday defines a
philosophical perspective on what the content and structure of contemporary life is and
provides us with a framework to inspect and understand experience, encounter and event
(Quentin 2007). Lefebvre saw the everyday as “an elusive category stretched out invisibly
across urban space” (Moran 2005: 23). He repeatedly asserted the importance of the everyday
with statements such as “there is no escaping the everyday” and the everyday is “related to all
activities” (Lefebvre 1991: 97). Rather than seeing the everyday as a domain of overlooked
ordinariness he saw it as the ‘real’ space where we lead our ‘actual’ lives (Moran 2005: 166).
| use this approach to frame upskirting as unfolding in the everyday. | frame upskirting as an
everyday encounter, or more precisely, an everyday intrusion which often results in a non-
encounter because the upskirt victim rarely takes an agentic role in these interactions (that is,
the woman remains unaware of the encounter because she is treated as an object rather than a
subject). Only when the intrusion and non-encounter becomes an event, such as in the Muto

case, does the everyday come to the foreground as threatened.

As discussed afore, Lefebvre maintained that we must pay attention to the problems of the
everyday (Lefebvre 2002: 4). These concern not just the quotidian and routine but the
interruptions and irruptions, which, like fissures in a smooth planet of constancy, puncture the
everyday (Highmore 2011). It is unsurprising that the everyday (as a phenomenon worth
studying in its own right) has been given attention by criminologists. Indeed, Mike Presdee
(2000: 276) emphasised that “crime...involves the everyday lived experiences and practices
of all members of society”. Much of this criminological research, however, employs the
everyday in a one-dimensional, monolithic way. For some cultural criminologists such as
Ferrell (2004: 287), the everyday is characterised by boredom and oppression as a result of
capitalism and postmodernity. Some, such as Presdee (2000: 279) have asserted that “crime
should be viewed as everyday responses to lives lived out within deprived, brutalised and
often lonely social locations”.?° For Presdee and other cultural criminologists, this reflects a
class-based account of a stratified capitalist society where individuals seek out excitement in

response to institutionalised boredom. This approach is particularly compelling for the

20 This perspective is not isolated to cultural criminologists and is reflected in humanist literature (notably de
Certeau 1984; Lefebvre 2002) and can also be traced all the way back to Cohen and Taylor’s (1976)
collaboration Escape Attempts: Resistance to Everyday Life.
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populations at the focus of many of their analyses (graffiti artists, joy riders and base jumpers
for example). Further, their approach can be understood alongside Lefebvre’s work on the
bureaucratic society of controlled consumption, which detailed the effects of capitalism on
the everyday and also temporally within the context of the monotony of 9-5pm work day

which I discuss further below.

Discourses that characterise responses to crime as a reaction to boredom often uphold
deviance as one way of releasing individuals from the “rhythmic vacancy of everyday life
(Ferrell 2004: 291) and are appealing when examining crimes of the dispossessed. Given the
ubiquity of freely accessible online pornographic material, one of the most common
questions I am asked is “why do the upskirters bother taking pictures when there are better
quality images available online that they can access without the risk of being caught?”. Read
in this way, upskirting might be understood as a transgressive action that resists the organised
boredom of mass obedience and seeks out intensity or excitement in the face of
institutionalised boredom through the act of upskirting strangers. As one of the most popular
locations for upskirting is shopping centres, where capitalist consumption drenches the space
and the occupants who move through it, such a framework could provide an interesting lens

to look at upskirters.

As | discuss at length in Chapter Four, men who take upskirt pictures do treat women as
objects to be taken and displayed in online spaces of conspicuous consumption. However, |
prefer a framework that puts a greater emphasis on gendered relations given the
overwhelming majority of upskirters are men. Moreover, as men occupy one of the most
privileged positions in society, this reading of upskirting as a response to boredom might risk
categorising the actions of upskirters as a response to institutionalised apathy rather than as
an expression of the perennial sexism inherent in our society. As such, upskirting should be
read through the lens of everyday conceptualised via feminist literature (Munro 2011; Vera-
Gray 2016a; 2016b; 2018) in order to emphasise the important power relations that form part

of the everyday for women as they move through urban spaces.

In reflecting on criminal justice within late modern (Western) societies, Garland observed
two separate responses to crime: criminologies of the self (also referred to as criminologies of
everyday life) and criminologies of the other. Criminologies of the other are typified by

opportunity theories of crime such as routine activity (Felson and Cohen 1980) and rational
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choice theories (Clarke and Cornish 1986) of crime. Such approaches to crime assume that it
is a “normal, commonplace, aspect of modern society” (Garland 2000: 128). This departs
from previous criminological beliefs, which assumed that offenders who digressed from
‘normal’ conduct committed crime due to faulty socialisation or individual pathology. In this
way, crime comes to be seen as a risk, or an accident rather than as something committed by
an amoral, uncivilised deviant. Within criminologies of everyday life, an emphasis is placed
on controlling environments, technology, processes and routines rather than on changing the
behaviour of deviant, amoral offenders.

Conversely, criminologies of the other are truly anti-modern and react to the failures of penal
modernism. This response is based on a fundamental disillusionment with the social
arrangement and normative codes upon which society is constructed. It is, as Garland (2001:
184) puts it, “criminology of the dangerous other” (Garland 2001: 184). Such an approach
opposes a criminology of the self, being premised on defence and the belief that offenders are
not like us, employing an ‘us’ versus ‘them’ mentality and subscribing to a definition of
offenders as wicked or evil (Garland 2001: 184). The criminology of the other fosters a
“condemn more, understand less” approach that scorns understanding offenders;
understanding offenders results in their humanisation and means that we see ourselves in
them. Looking for ourselves in offenders requires courage and the ability to weather the
unpleasant consequences of what we might find. It is much easier to condemn them as ‘other’
and alienate them as ‘monsters’ unlike ‘normal, everyday’ people. A criminology of the other
simultaneously functions as a technique of neutralisation of sorts (Sykes and Matza 1957)
and as a way of producing solidarity. It enables punitive responses that result in the
incarceration of millions without feeling uncomfortable and is also based on a set of shared

values which does not tolerate difference.

One criminology adapts to modern society, claiming that we should modify how social and
economic arrangements responsible for generating crime are put together if we are to reduce
crime. The other is appalled by contemporary culture and calls for the immoral, dangerous
underclass — said to be responsible for the problem of crime — to be excluded and better
policed. Despite these differences, both of the new criminologies respond to and further
entrench what Garland (2001) terms the culture of control, underpinned by the need to protect
the public. While these criminologies are substantially different from one another, they do

share a focus on control and, importantly, an “acknowledgment that crime has become a
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normal social fact” (Garland 2001: 185). Both are a reaction against the culture of welfarism
and the criminology of correctionalism; one reaction claims that “crime is normal, get used to
it”, while the other sees crime as “a plague that afflicts a degenerate society” (Garland 2001:
186). It is not uncommon to see actors switch between these rationalities; Garland suggests
this is a political process, governed by short-term goals, self-interest and political calculations

by the actors involved.

Garland’s work focusses on the integration of crime into the everyday as a normal social fact
and the various reactions to the changing landscape (perceived or otherwise) of the everyday;
however, a notable absence in his scholarship is the consideration of how these criminologies
of everyday life relate to or affect a gendered everyday. A more nuanced approach would
instead interrogate the kind of everyday that is invoked in paroxysmal moments of
transgression, that is, it would bring the everyday from the background in analyses to the
foreground. In line with such an approach, my examination of upskirting has not assumed a
particular model of the everyday but instead examines how the everyday has been
represented, shaped and invoked in relation to this issue of social concern.

Ultimately, this requires us to examine the underlying power relations that structure the
everyday and create a sense of normalisation, routine and ordinariness. As Holmes (2009: 3)
highlights “societies are still organised in ways that tend to benefit men more than they
benefit women”. One way in which this inequality unfolds is through the association of
private space with femininity and public space with masculinity. The everyday for women
has been and remains associated with the domestic sphere and the routinised chores, childcare
and family duties that many women perform (Pink 2003). While more women are leaving the
home to pursue employment, this results in less subjectification from fathers and husbands
but more control from (often male) employers and other figures of power in the public world
(Holmes 2009: 131). As upskirting illustrates, far from being freed from sexual harm as part
of this transition, women face discrimination, objectification and other forms of sexual harm

as they leave the home and move through urban thoroughfares.

Many feminist scholars including Kelly (1988; 2010), Pain (2014) and Stanko (1995: 82)
have observed that the reality of sexual violence “is a core component of ‘being’ female and
is experienced through a wide range of everyday, mundane situations”. Stanko (2006: 546)

devises a theory of everyday violence that is founded upon the desire to hear ordinary women
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talk about ordinary violence. This was part of a movement that sought to reveal the
seriousness of domestic violence, which Stanko (1990) and others describe as ‘everyday
violence’ as opposed to the ‘stranger danger’ narrative pedalled by media and popular
culture. Because “small disruptions can be enough to upset the taken-for-grantedness”,
upskirting serves as an important issue to inspect these technological and social changes and

what they mean for the everyday and women (Holmes 2009: 4).

As social and technological changes continue to affect gender, it is still unclear whether the
future of gender and everyday life will be characterised by breaks or continuities with the
past (Holmes 2009) and so the reality of violence as normal. Because “small disruptions can
be enough to upset the taken-for-grantedness”, upskirting serves as an important issue to
inspect these technological and social changes and what they mean for the everyday and
women (Holmes 2009: 4). Upskirting straddles this divide between intrusions and disruption.
The majority of upskirt incidents do not disrupt women as they move through their everyday
routines; however, this does not negate the intrusive nature of the behaviour. The everyday is
a space/time of constant street harassment, abuse, violence and non-consensual sexual
intrusions, the latter of which rarely becomes a large disruption (that is, that the victim rarely
becomes aware of the intrusion). | would, therefore, suggest that in addition to ‘small
disruptions’” we must pay attention to non-disruptive intrusions. These non-disruptive
intrusions, which do not necessarily upset the taken-for-grantedness of the everyday, render
them insidious and difficult to detect, much like the effects of the technological unconscious
(Thrift 2004; Wood 2018).%

Everyday Context: Space and Time in the Everyday

In this section | interpret ‘everyday context’, or ‘everyday space and time” as the urban
thoroughfares (or highways) within which upskirting usually occurs. I also seek to situate
these spaces temporally. ‘Everyday context’, sSimply put, refers to the spatial, temporal and
historical building blocks of the everyday. At the most rudimentary level, space is what one
can pass at any given moment, while time is what one needs to pass it (Merriman 2012: 23). |

acknowledge the intricate and inseparable interconnection between space and time ““as

2L See also Vera-Gray (2016a; 2016b and 2018) on the effect of these daily intrusions into women’s lives.
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constituent elements of social life and organization” (Benda-Beckmann and Benda-
Beckmann 2014: 32). There can be no discussion of everyday space without acknowledging
the temporal components that are interwoven with the spatial dimensions of everyday life.

Highmore states that:

In modernity the everyday becomes the setting for a dynamic process: for
making the unfamiliar; for getting accustomed to the disruption of custom;
for struggling to incorporate the new; for adjusting to different ways of living.
The everyday marks the success and failure of this process (Highmore 2002:
2).

The relationship between modernity and the everyday is made visible in the effects of
industrialisation, a key component of modernity, on the familiar. While some scholars
problematically conceptualise the everyday as concrete, homogenous, fixed and part of an
overarching conformist reality, sociologist Michael Gardiner (2002: 6) insists that “everyday
life does have a history, one that is intimately bound up with the dynamics of modernity”.?
Below | examine how the large-scale changes of modernity have affected the everyday in a
number of ways, particularly in urban spaces, which have become the centre of activity for
many of these changes. As we transitioned from modernity into late modernity, these shifts
continued to trickle down. Here I ask: what is the impact of these changes for the everyday

contexts relevant to upskirting?

Lefebvre identifies three historical phases of the everyday. The impact of modernity on
everyday life in urban space is the most recent of three historical phases of the everyday.
Lefebvre published his writings on the everyday many decades ago and since his death in
1991, Western societies have changed as a result of globalisation and the accelerated
development of communication technology. Some of the central aspects of modernity
Lefebvre identifies in his latest historical phase of the everyday, mass media and capitalism,
are still as important and imposing as they were when he published The Critique of Everyday

Life (1963/2002). Information communication technologies have become increasingly

22 Interpretivists in the post-war period interested in microsociologies of everyday life have since been accused
of being “covertly positivist in their orientation” owing to their view of the everyday lifeworld as neither a
“‘deep’, or complex phenomenon in an ontological or hermeneutical sense” (Gardiner 2002: 5).
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popular over the last 50-years such as the mobile phone and the Internet and accelerates daily
life so that ‘being-on-the-move’ has become “an important contemporary life condition”
(Jensen 2009: 155). When I use the term ‘everyday context’ in this thesis in relation to the
early-mid 2000s when upskirting became an issue of social concern in Australia, |
conceptualise this as the fourth historical phase of the everyday. This term is a loose
reference to late modernity in general, but with a more specific reference to the impact that
technology has had on the everyday. Upskirting emerged within this shifting milieu and must
be understood amidst broader social, historical, spatial, temporal and technological changes.

One of the very first texts to comment on the relationship between the everyday and
modernity was Marx and Engels’s Communist Manifesto (1848/1975). Deeply inspired by
Marx’s work, Lefebvre devoted much of his career to exploring this relationship between the
everyday and capitalism, or what he dubbed the “bureaucratic society of controlled
consumption” (Butler 2012: 29). Beginning initially with a more general approach to the
everyday, Lefebvre gradually became more interested in everyday life in urban space. For
Lefebvre, the impact of modernity on everyday life in urban space was the most recent of
three historical phases of the everyday. The first phase was connected to the natural world
and religious mysticism (Butler 2012: 29). In this phase, the lived experience of the everyday
was not infiltrated by the products of industrialisation and the rhythms of life “could only be
poorly distinguished from the rhythms of nature” (Butler 2012: 29). In the second phase,
characterised by urbanisation and mass consumer culture, spontaneity and diversity in social
practices became less frequent as control over daily life expanded and “the commodity
managed to insinuate itself into the most minute crevices of everyday life” (Butler 2012: 29).
One of the central characteristics of the everyday in this second phase was the subdivision of
the everyday according to categories of consumer goods (further explored in relation to the

optical technology in Chapter Four).

In the third phase, control and manipulation of the everyday by state administrators became
more ubiquitous. Achieved through mass media, advertising and state bureaucratic control,
modernity and the rise of capitalism, this control and manipulation of the everyday resulted in
all aspects of domestic life, leisure time and cultural activity falling prey to systematisation
(Butler 2012: 29). Therefore, no single system of everyday life in advanced industrialisation
existed, but instead, a series of sub-systems with their own specialised social activities took

the place of any cohesive total system. Such a conceptualisation is a somewhat romantic view
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of the everyday as a total system that became progressively more fractured and siloed from
other components of every life. Moreover, | would argue that technology, particularly the
smartphone and the Internet, have seen the re-integration of distinct components of social
life. It is now possible to undertake domestic tasks using smartphone apps (such as mobile
banking or lodging an order for a supermarket to deliver food to your door) while at work.
People can now communicate with friends from distinct social circles on open social network
sites that bring diverse social groups together on one mega platform. Finally, we are now
deeply entrenched in a 24-hour news cycle that is slowly eroding hard copy broadsheet and
tabloid newspaper consumption in favour of online access. In this respect, the online sphere
is, in many ways re-collectivising the social, for better or worse. To understand upskirting
and its relationship to the everyday, it is crucial that the behaviour is contextualised amidst
the macro-level changes which have contributed to the hyper-connected and technology-

laden world we inhabit today.

These changes are felt most acutely through the temporal register of the everyday. Until the
modern era, time was typically attributed to divinity and thus intimately linked with fate and
cosmology (Lefebvre 2004: 61). In the medieval era, it was believed that both space and time
were created by God and reflected a conception of time as a meaningful and symbolic entity
imbued with religious meaning (Reith 2004: 387). Defined as the “routines of daily life”,
most things we deal with “occur within the framework of everyday time” according to Alheit
(1994: 307), and often juxtaposed to other temporal scales such as ‘lifetime’. Associated with
the cyclical, everyday time is the taken-for-granted background to daily life that is pushed
aside by the empty repetition of working life under capitalism (Alheit 1994). A time
“modelled on abstract, quantitative time, the time of watches and clocks”, it has come to
characterise the time of everydayness (Lefebvre 2004: 82). Quantified time divides itself into
lots and parcels and is organised, principally, around production and work (Stewart 1993:
13). For Lefebvre (2004), this division of time can be separated further into two main
categories; the cyclical and the linear. The cyclical refers to the cosmic, to nature, days,

seasons and monthly cycles, whereas the linear refers to social practice and human activity.
In the third phase of modernity, cyclical time had been increasingly colonised by the linear

time enforced by capitalist logic premised on production-consumption-production (Lefebvre

2004; Butler 2012). The ‘everyday time’ of modernity was organised according to
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quantitative, abstract clock time; an ‘empty’ temporal horizon segmented by work and
characterised by repletion, routine and regulation.?* One of the most significant events that
shifted the way time was understood during this phase was the creation of the steam engine.
Around 1847 many European towns adopted the Greenwich Mean Time (colloquially known
as railway time) as a way of enhancing mobility through implementing a standardised clock
time (Urry 2007).

While many of these conditions are still apparent in contemporary capitalist societies, there
have been several changes that have affected the way in which everyday time is both
conceptualised and experienced in what | refer to as the late modern fourth phase of the
everyday. In Liquid Modernity, Bauman (2000: 112) reflects on how late modernity is “born
under the stars of acceleration and conquest”. The wake of new technological advances
enables a speed of movement, flexibility and expansiveness previously unattainable. Late
modernity has, according to scholars like Bauman (2000) and Virilio (1977), resulted in the
conquest of space through the mastery of time and has subsequently become a principal tool
of power (Bauman 2000).% This occurs through the devaluing of space as “if all parts of
space can be reached at any moment, there is no reason to reach any of them at any particular
moment and no reason to worry about securing the right of access to any” (Bauman 2000:
118). Such changes to the technological landscape have significantly affected the relationship
between time and the everyday.

But how have these macro-level changes trickled down to the everyday? In a post-capitalist,
consumerism driven society, everyday time is often described in relation to work and the
subsequent drudgery and monotony associated with a 9-5pm work-day. It is defined by the
desire to count and mark off each piece of the day, which Stewart (1993: 14) describes as
represented in “the pages of the calendar, the notches marked in a tree that no longer stands —

these are the signs of the everyday, the effort to articulate difference through counting”.

23 For Highmore (2011: 5), “Clocks alone cannot account for the particularity of modern time. Dramatic changes
in the representation and experience of time (the ‘nature’ of time) can also be related to the standardising
practices of the Church, the school and the hospital, which impacted fundamentally at the level of the
everyday”.

24 “Technologies kill immediacy” according to Lefebvre (2004).

25 This occurs through the devaluing of space as “if all parts of space can be reached at any moment, there is no
reason to reach any of them at any particular moment and no reason to worry about securing the right of
access to any” (Bauman 2000: 118).
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However, it is not just the standardised clock time which defines everyday time. When
juxtaposed with the expression “time flies when you’re having fun”, we can observe that
experiential time does not follow standardised time (Highmore 2011: 88). Time is
experienced differently depending on our affective state — for example, if we have a deadline
looming, then time seems to speed up. If we are happy and enjoying an experience such as a
vacation, then time may seem to ‘fly’ by.?¢ Conversely, time appears to slow down when we
are waiting for something, perhaps while we are stuck on hold, or when engaged in a task we
find boring or tedious. The latter is often associated with work, with time spent doing

something we have to do and not something that is necessarily enjoyable.

Housework and domestic chores are another example of the stale relationship between time
and the everyday. De Beauvoir reflected that few tasks were more like the torture of Sisyphus
than housework, that time no longer felt like it was moving forward and that “everything was
stuck in endless uniformity and repetition” (Highmore 2011: 90). Lefebvre’s (1992: 61)
reflection on everyday time as both fleeting and ungraspable, while simultaneously being
timed chronometrically, captures the paradoxical nature of what I refer to as everyday time.
This is one of the components which make up everyday contexts where upskirting takes place
(streets, public transport, shopping centres, leisure spaces). Each morning is a new iteration
of the everyday which registers temporally and is experienced differently depending on one’s
affective state and place at that moment.

Critiquing everyday life, however, also entails critiquing everyday spaces because these are
the arenas in which people live (Kogl 2007: 6). It has only been in the last century that
understandings of space have shifted from a conceptualisation as something that is static, flat
and simplistic to something dynamic, complex and relational.?” Space was described as
“practiced place” by de Certeau (1984), whereas others have described it as the arena in
which “everyday ‘common-sense’ knowledge and experience is gathered” (Tonkiss 2005: 2).

Yi-Fu Tuan (1977: 3)., one of the first thinkers to problematise space and place, distinguished

2 | distinctly recall the moment I became aware of the subjective experience of time when speaking to a friend
before the school holidays when | was six years old. When asking him whether he was excited for the holidays
he replied that, yes, he was, but not too excited. When I asked what he meant he replied “You can’t look
forward to them too much or else they disappear so fast you’ll be back at school before you know it. You can’t
let the holidays know that you’re looking forward to them or they will run away from you”.

27 See Soja (1989); Crang and Thrift (2000); Massey (2005); Hayward (2012); Campbell (2013).
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them as follows: “Place is security, space is freedom: we are attached to the one and long for
the other. [They] are basic components of the lived world and we take them for granted”.
Space has also been described as a product of interrelations, a sphere of multiple possibilities
and something that is in a constant state of construction (Massey 1994).

Scholars such as Blomley et al. (2001), Butler (2009), Cresswell (1996; 2006) and Thrift
(1996) have investigated the complex nature of space in an effort to produce an
understanding of space as not simply “a thing among other things, nor a product among other
products” (Lefebvre 1991: 71).28 This reflects the shift from previous assumptions that space
and in particular everyday urban spaces, were simply the backdrop or ‘aesthetic surface’ our
everyday lives were set against (Campbell 2013). | understand space to be neither a “physical
container of objects, nor an infinite, discursive field” but as something which is multifaceted
and dynamic (Butler 2009: 322). It is better to begin by paying attention to the urban not as a
fixed space, but as one that is open, fluid and dynamic. What has been repeatedly articulated
in literature on space was the need to understand space as a multi-dimensional arena of social
imaginaries and possibilities. Preoccupied as I am with the ‘in-between’ spaces and places of
the everyday, the thoroughfares and walkways, the railway stations and public transport
systems that are the sites where upskirting most frequently occurs, these taken-for-granted
environments of the everyday are just as important as the public squares and tourist
attractions of the city.

For Lefebvre, there can be no comprehensive analysis of society without consideration of
space (Gerodetti and Bieri 2006: 73). In The Production of Space (1991), he reflects on how
space is intimately bound up with social reality and how space is produced is fundamentally
connected to the capitalist societies of modernity, underpinned by a produce-consume-
produce logic (Butler 2012). This is why space could never be “in itself” an epistemological
starting position because “space does not exist ‘in itself’; it is produced” (Schmid 2008: 28).
Space is simultaneously six things: the forces of production; a product that is consumed as a
commaodity; a political instrument that facilitates forms of social control; a basis for the
reproduction of property relations; a set of ideological and symbolic superstructures; and a

means of human reappropriation through the development of counter-spaces (Butler 2009).

28 See also Millie (2008; 2011), Young (2012), Jensen (2009) and Campbell (2013).
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To make sense of these diverse (and sometimes conflicting) conceptualisations of space,
Lefebvre (1991) formulated a triad?® consisting of three theses categorising space, which
aimed to “undermine dichotomies of structure and agency, discourse and practice”
(Ronneberger 2008: 137). Although it might be going too far to say Lefebvre was successful
in overcoming these dichotomies, it is nonetheless a flexible and thorough conceptual tool
when applied to everyday urban spaces. In Chapter Five, for example, | demonstrate how the
spaces of the beach and pool are consumed as a commodity while simultaneously connected
to an imagination of Australian national identity.

The first element of the triad of the production of space is the practices of space (or perceived
space). This component of the triad relates to the enacting of spatial order through action and
refers to the performance of spatial competencies required of social actors (Tonkiss 2005).
One example of this is moving to the left on an escalator to allow people who wish to walk
up the stairs to move past. When someone is not literate in reading the unspoken spatial cues,
this can result in disgruntled commuters and a bottleneck on travellators. Upskirting
transgresses the spatial order as it is expected that commuters and strangers do not take
unauthorised sexual recordings of women as they go about their everyday lives. However, at
the same time, upskirting adheres to the expectations that you do not make eye contact or
disturb other people. This returns to my previous discussion on the distinction between
disruption and intrusion and how upskirting may not disrupt, but that this does not then
negate its intrusive nature. One of the defining features of upskirting is that it is discreet and
is not detected by the victim precisely because it adheres to spatial norms in not disturbing

strangers as they go about their everyday business.

The second component of Lefebvre’s triad, representations of space, refers to the conceived
space of representation that is constructed discursively through language and thought. For
example, urban architects until just last century often operated as if space was an apolitical,
neutral void (Shields 2013). These understandings of space produced particular discourses on
space which Lefebvre believed had an important role in producing the everyday given such
spaces are where we lead our lives. | look closely at the way in which the boundaries of these

spaces are imagined in the media and political discourses analysed in this thesis. | am chiefly

2% Not to be confused with his other triad in which the urban was a mediating level between the micro and macro
levels of social reality; between the everyday and global.
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interested in understanding how the space an action unfolds in can have a significant impact
on the kinds of reactions evoked in the wake of transgressive behaviour. The third dimension
of Lefebvre’s triad concerns spaces of representation (or representational space). This is
connected to spaces of imagination, embodiment and desire and how our bodies and senses
are embedded in space and identify with ‘lived space’ (Stevensons 2013). As the act of
upskirting is a distinctly sexual behaviour, it is a behaviour that aligns with the lived,

embodied dimension of space defined by desire.*°

Together, the three theses of the triad emphasise how the spaces of social life are social
products and constructed not only out of materials and things but meanings, language,
symbols and the intangible experience of embodied ‘lived’ space. Lefebvre was most
interested in the production of space and the politics injected within this process. It is curious
that his focus did not extend to the very real differences in access and safety to these spaces
which are determined by gender and the ramifications of spatial production in relation to the
everyday movement and circulation for women. This is arguably one of the most profound
issues relating to the production of space, given that these spaces have historically been
designed and made by men, for men (Tonkiss 2005). Regarding politics and everyday spaces,
gendered relations have been and remain, one of the most important issues relating to the
production, representation and use of everyday spaces. Despite the prominence of space as a
constituent element of everyday contexts and its politicisation in terms of gender, safety and
access, Lefebvre’s understanding of the relationship between space and gender has been
described by some as “unfocused” and “random” (Gerodetti and Bieri 2006: 74). One of the
opening epigraphs of this chapter states that “man will be everyday, or he will not be at all”
(Lefebvre 2002: 24). Notably, this says nothing of women and indeed, women are rarely
discussed in Lefebvre’s work. While his writing is applicable to feminist understandings of
space and everyday life, it ignores women’s experiences. Because his work “rarely develops
a feminist or gendered understanding of space”, scholars such as Beebeejaun (2017: 325)
state that he cannot be described as a feminist. To be applied within my project, Lefebvre’s
thinking on space and the everyday therefore needed to be complemented with feminist

readings of these intertwined issues.

30 Another project specifically attuned to the embodied feeling of both offenders and victims would capture this
dimension of the triad if used in conjunction with sensory ethnography and other phenomenological methods.
This is beyond the scope of the analysis here, however.
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Any discussion of gender and space must examine the relationship that the public/private
dichotomy has for notions of privacy and the body moving through public space. Urban
spaces have been (and still are) defined as ‘public’ spaces, which can broadly be understood
as “places provided or protected by the state, according equal and in principle, free access to
all users as citizens” (Tonkiss 2005: 67). Iveson (2008) distinguishes between topographical
and procedural approaches to public space. The former refers to physical locations, whereas
the latter to the notion that public space denotes collective action (lveson 2008: 3). lveson
identifies three issues with both approaches concerning publicness where publicness is
understood (often at the same time) as a context for action, as a kind of action and as a
collective actor.®! Topographical models of public space imagine ‘public’ as referring to

spaces of sociability in the city. In these spaces, one’s actions are visible to others.

Conversely, procedural models of public space use the term ‘public’ quite differently; these
models of space imagine public as denoting spaces where citizens can participate in
collective discussions about issues and interests (Iveson 2008: 17). In my analysis, | adopt
Iveson’s approach to public space, particularly when drawing regional distinctions between
the genital and anal area and urban spaces. | refer to public space in the topographical sense
outlined by Iveson (2008: 17) in these instances, as it can usefully draw our attention to the
power of regional distinctions between public and private, such as the genital and anal region
that is photographed in an upskirt image. Moreover, it can illustrate how socio-spatial norms
about conduct and action are contested when moving through urban thoroughfares. This
understanding is helpful for considering the blurring of the public and private that occurs

because of everyday surveillance and practices like upskirting.

It can be argued that there is no clear distinction between private and public anymore (and
arguably there never really has been; at the very least the boundary has been labelled
“unsteady”) (Sennett 1996). This appreciation of the murky boundary between public/private
lies at the centre of Iveson’s work and it is the intersection between the social imaginaries of
publics and the spatial imaginaries of cities that he examines in his work. The overlap

between space, publics and privates is a recurring theme in my own analysis as | grapple with

3L This is much the same for the concept of the everyday, which can be a time (each day presents a new
everyday), action (referring to an action one performs as part of a daily routine) and a place (a familiar site one
Visits).
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discursive representations of women’s bodies in space. An added layer to my own analysis is
the role of technology in this complex relationship and the effects of technological change
within these environments. In particular, the ways in which technology can blur boundaries,
transporting images of private parts to public online domains is one of the key issues with
upskirting. However, as | explore further in Chapter Six, it is not productive to analyse these
binaries as separate from other issues, such as gendered relations and the ways in which
women’s bodies have long been tied to notions of public/private space. | agree with Iveson
that “we need to have a much clearer appreciation of the multidimensional nature of the
public/private distinction” (Iveson 2008: 14). | would add the caveat that this preoccupation
with such categories, when examined in isolation from other dimensions of social life which
interacts with public space (such as gender, race, class or disability), risks a partial
understanding of public/private spaces.

Others have suggested that the terms ‘public’ and ‘private’ are vague and that most things are
both private and public in one sense or another (Warner 2002: 28-29). The distinction
between public and private becomes complicated when considering sexuality (Gerodetti and
Bieri 2006). As Salter (2016: 2) observed: “femininity has been associated with privacy,
while masculinity has been attributed to both public and private aspects”. This has
ramifications for women ranging from exclusion from public spheres to the association of the
home with ‘private’ matters, resulting in, among other things, the silencing and neglect of
intimate partner violence (Pateman 1998). This association has resulted in the
“marginalisation of women from the terrain of social and political debate in liberal
democracies otherwise known as the ‘public sphere’” (Salter 2016: 2; Habermas 1962).
Despite the increasing presence of women in the public sphere, upskirting and other forms of

sexual violence such as street harassment are a common experience for women today.

The relationship between public and private within urban city spaces is now intrinsically
related to surveillance and technology. Many have argued that postmodernism and the
technological developments emerging alongside it have resulted in the lines between the
private and public becoming more blurred than ever (see Staples 2014). Marx (2016 in
Brighenti 2010) asserts that surveillance is about managing boundaries along a publicity-
privacy axis, or what Simmel refers to as an axis of divulgence-secrecy. For Simmel (1908),
this axis is “understood as actively devoted to managing information placed at some point

along the axis divulgence-secrecy; management which inherently generates power effects”
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(Brighenti 2010: 164). These power effects are exercised through the normative use of the
secret, which acts as a visibility device: for everything that is public, there is something that
is kept secret. In the case of upskirting, this is a woman’s intimate areas and the divulgence of

images of her anal or genital region violates this secrecy management strategy.

Everyday urban spaces are not confined geographically but overlap with and oscillate
between, imagined, discursive, online, public, private, symbolic, cultural, social and
economic spaces. Subject to different uses and meanings, everyday spaces are comprised of
meeting places or places to ‘hang out’ in and are sites of social encounter, a field of politics
and power and the symbolic and material landscape (Tonkiss 2005: 1). Together these
dynamic and multifaceted milieus (Butler 2009) form the everyday spaces ordinary citizens
traverse and it is in this way that the everyday shapes and is shaped by space (Kogl 2007: 18).
These spaces within the context of upskirting are what I call ‘urban thoroughfares’ or what
Urry (2007) calls ‘passages’. Such thoroughfares are spaces of movement and circulation, the
passageways and corridors that form the arteries of urban environments. In the fourth
historical phase of the everyday, movement is crucial to the construction of both time and

space and cannot be disentangled from our understandings of either.

While historically theorists have generally spoken of space and time as separate, recent
scholarship suggests instead that we should hold time and space together, asserting that it is
impossible to divorce the one from the other (Crang and Thrift 2000; Thrift and May 2001).
As alluded to above, movement and circulation are crucial to everyday urban spaces; indeed,
human life is based on and in movement (Thrift 2008: 5). Social and cultural phenomena
“unfold in both space and time, with the processual enactments of events co-producing
multiple, open space-times or time-spaces” (Merriman 2012: 23). A recurring concern of
social scientists has been the way that humans organise the spatio-temporal dimensions of
their lives. However, it was not until the spatial turn that the relationship between space and
time were problematised (Urry 1996). This critique was heralded by figures such as Thrift,
who believed that the essential unit of geography was not spatial, but the relation of time-
space to larger spatio-temporal configurations (Merriman 2012). Importantly, there is no
‘absolute’ relation between time and space; it is the intermeshing that produces spaces and
times, which are multiple, practiced, manufactured, embodied and lived. Massey (1994;
2005), in addition to striving to connect the political with the spatial, also pushed to consider

the temporal within this relationship. She claimed that scholars needed to “rethink space as
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integral space-time and to conceptualise space-time as relative, relational and integral to the
constitution of entities themselves” (Merriman 2012: 38). | draw upon this perspective but
place it within a broader framework of the everyday that sees this integral space-time
relationship as key elements which constitute everyday contexts.

Scholars have recently begun to query the conceptual marriage between time and space, or
space-time, suggesting the hyphen or conjunction have bound them, as if in an a priori
connection. To follow this argument would result in a dramatic reconceptualisation of the
ontology of space-time. As spaces increasingly become recognised as ‘stages of intensity’
defined by traces of movement, speed and circulation (Thrift 1996: 289), theorists such as
Merriman (2012) and Thrift (2008) suggest that accounting for movement, dynamism and
circulation must be considered when working with the space-time nexus. Similarly, | assert
that movement and mobility force scholars to rethink conventional understandings of space
and time and position time and space simultaneously as both the context for movement and a
product of movement (Cresswell 2006). In this way, mobility becomes primary to the events
of spacing and time and positionality becomes a nascent quality of movement (Merriman
2012: 43). Traditional ways of conceiving space, time and movement bound to neo-Cartesian
or neo-Euclidean space-times are challenged, producing in its stead a ‘movement-space’
which is relative rather than absolute. Given how new forms of “technology in our everyday
environments [have] led to the emergence of a world dominated by new...apprehensions of
space”(Merriman 2012: 43), Merriman, Thrift and others ask, “why not movement?”” This is
asked to query why movement cannot also be a register that may at least be of equal
importance to understanding the unfolding of events. As the discussion below highlights,
there has been a profound shift in both time and space as a result of mobility and the
technologies of mobilisation that facilitated these changes. Because upskirting occurs as
women move through everyday spaces and the data captured (that is, the images or
recordings) are then moved to online spaces where they are transported and shared on mega-
platforms such as Twitter and Reddit, exploring this relationship between mobility, gender

and the everyday is crucial to understanding this form of image-based sexual abuse.
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Everyday Practices: Mundane Mobilities

So far, this chapter has reviewed literature on the everyday in social theory, the everyday as a
value/quality and everyday context (or movement-space). To further examine the everyday, it
IS important to devote attention to what it is people do in contemporary Western capitalist
societies — their everyday practices. Because of my focus on upskirting, the everyday
practices | explore are those undertaken by victims of this form of image-based sexual abuse.
Below, I discuss practice theory and frame mobility as an everyday practice with a particular
focus on the intersection between mobility and gender within these spaces. Mobility extends
to both the movement of people and information in the current era of smartphones, social
media and online mega-platforms. Such devices and the movement of information they
enable, are now an integral part of the everyday for many people living in cities in Western
nations around the globe. I consider the importance of the immaterial (for example, data),
materiality and objects in everyday life as matter that circulates through the everyday.

Everyday life is something that is dynamic and continually changing (Pink 2012). Defined by
scholars like Schatzki (2001: 168) as giving meaning to the “unnoticed and apparently
insignificant activities of everyday life”, practice theory is deeply connected to the everyday.
Two of the most well-cited practice theorists are de Certeau (1984) and Bourdieu (1977). In
summary, the two scholars provide different answers to the same question regarding the
nature of practice. While Bourdieu rejects a binary view of resistance and submission through
a notion of relationality, de Certeau instead depends on a problematic binary on which the
strategies of the powerful and the tactics of the weak are positioned against one another (Pink
2012: 19). In recent years, the emergence of the ‘practice turn’ has gained traction and has
become increasingly prevalent in the social sciences as a way of approaching social scientific
research. Pink (2012: 23) notes a practice approach can help explain why some activities
“appear normative and are sustained and also how practices are transformed as they are
performed”. Importantly, practice theory and its intersection with mobilities and materiality
theory offers a praxiological resolution of the micro-macro problem — “conceiving the micro
as the realm of practices ... ties the existence of macro things to everyday practices”
(Schatzki 2001: 15). I use a praxiological approach to examine how the behaviour of
upskirting is tied to the systemic gendered nature of the everyday which structures, limits and

harms the everyday of women as they move through public space.
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| have been using the terms movement, mobility and circulation interchangeably throughout
this discussion thus far; however, it is worth delineating definitions of each to illustrate their
differences. First: circulation. This term can be defined as a product of broader forces of
modernisation and urbanisation, which act upon cities to transform them into points in a
circulatory process (Blum 2003: 91). Circulation differs to mobility and movement in that it
can be “both a model and a conceptual vocabulary for understanding the continual
movement” (Boutros and Straw 2010: 10). Cresswell’s (2010) definition of movement is
useful here as it distinguishes between movement and mobility. For Cresswell, movement can
be understood as the “raw material” for the production of mobility; while it is a crucial
element for mobility, it is misleading to equate ‘movement’ alone with ‘mobility’. Such an
approach is confusing because movement in and of itself says nothing about what mobilities
mean, how they are practiced and how they are imbued with power (Cresswell 2010).

To be clear, mobility is movement, however, it is also motive force, velocity, rhythm, route,
experience and friction. Furthermore, it is more than just these six elements; it is “the
entanglement of movement, representation and practice” (Cresswell 2010: 19).32 Upskirting
occurs while people are both on the move and while they are in spaces of movement,
however, this does not mean that upskirting exclusively happens while the perpetrator and
victim are moving. Some of the most popular areas for taking upskirt pictures are when
women are on escalators standing still (as they are being moved up or down), or while they
sit down on a train (as they are propelled towards their destination). What is common to most
incidents of upskirting is that the victim is moving through the everyday, usually from point
A to point B and perpetrators take advantage of these mobility systems and movement
practices when taking images and recordings of women in city spaces.

Identified as a general principle of modernity (Canzler et al. 2008: 270), mobility denotes
both actual and potential movements of people, goods, ideas, images and information (Jensen
2009: 256). The continuous movement of people, capital and things subsequently results in
the formation and reformation of space itself (Sheller and Urry 2006), emphasising the

intimate relationship between mobility and space.® Importantly, mobility addresses both

%2 By ‘movement’, Cresswell (2010) is referring to physically moving from A to B, by ‘representation’ he refers
to the shared meaning of movement and by ‘practice’ he means the embodied act of movement.

33 The relationship between mobility and time is also important; the act of movement is the passing of space in
time after all.
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space and time. On the one hand, time is understood as accelerated and relates to the speed of
movement. On the other hand, space is conceptualised as paramount to the analysis of
mobilities (Jensen 2009). These spaces and times are inherently connected with movement;
“there is an intimate relationship between transport, mobility and urban form” and everyday
urban spaces are influenced, informed and formed by the various passages and modes of
transport both past and present (Hall and Barrett 2012: 284). Thus, “mobility is changing the
ways people routinely behave in public spaces” and this circulation, movement and mobility
form an integral part of the everyday (Berry and Hamilton 2010: 111). We certainly see these
altered patterns and modalities of mobility impacting upskirting given the practice is
inherently connected with movement. In my examination of media reports, upskirting
overwhelmingly occurred in places such as shopping centres (especially on escalators), **
public transport,® and leisure spaces (such as the Flemington Racecourse,* Olympic Park,*’

and cafes®).

Recently, a new urbanism*® has emerged with an interest in everyday practices and the
movement that constitutes everyday life in urban spaces (Hall 2009). Situated within this
new urbanism is mobilities studies, a relatively recent discipline in its own right (Urry and
Sheller 2006). Urry (2006: 159) states that there is a need to recognise that mobility
fundamentally impacts upon “our mundane everyday life experiences” because the issues of
mobility in, around and through urban space are “intimately linked to the ordinary routine-
orientated everyday” (Pooley et al. 2005: 14-15). While geography has engaged with issues
of urban space and movement for decades, it was not until the late 1970s and early 1980s that
social science research began to take mobility seriously according to mobility scholars
(Hannam et al. 2006).

34 See Bernecich (2013) for Greenshorough Shopping Centre example.

3% See an article in The Daily Telegraph (No Author 2008d) for the “Shoe-Cam-Len” case of Leonard Marsden
who took images of female passengers on trams and trains without consent.

3% No Author (2013b) — Flemington Racecourse cleaner upskirting incident.

37 Hunt (2007) for the Takuya Muto Australian Open tennis tournament incident.

38 See for example the Ross Sargent case in 2007 (No Author 2007d).

39 See Hall (2009); Amin (2006) and Amin and Thrift (2002).

40 Criminology has only recently begun to catch up with mobilities literature with the publication of The
Criminology of Mobilities in 2014 by Aas, Pickering and Bosworth. On the role of mobilities in random breath
testing operations conducted by the police in Australia, see Wood and Thompson (2018).
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De Certeau (1984: xi) shifted the banal backdrop of the everyday to the foreground in his
work on movement practices, ensuring that the background that sets the stage for the daily
scenes in which our everyday lives are enacted upon was rendered visible. The everyday
practices used within these spaces must be taken seriously so that they are no longer simply
considered as the obscure background of social activity and life. For this reason, de Certeau
(1984: 138) took an interest in “the common routines of walking, moving and dwelling in
space”. De Certeau’s contention culminates in his famous chapter in The Practices of
Everyday Life: ‘Walking in the City’, when he looks critically at everyday practices, or what
he terms the “ways of operating” (de Certeau 1984: 3).

Technological advances have created transportation systems, automobiles and
communication devices that have accelerated the movement of people, commaodities and
information in late modernity. Despite the role of these transportation systems, walking is
still an essential everyday practice and importantly, this is an embodied practice. Given the
direct relation between walking, commuting and upskirting (as many women are moving
through urban spaces when they are victimised), there is a need to reflect on walking and
commuting as an everyday practice with an emphasis on gender. The politics of mobility has,
after all, been a central focus within mobilities studies, which examines the right to mobility
and the way it is manifested in political rationalities, ideas, representations and images
(Jensen 2009: 256).

Compared to the substantial body of research on automobilities,* there is comparatively little
scholarship on the railway and public transport within the social sciences (but see Bissell
2018). While the automobile and the creation of car-only environments is widely regarded as
the catalyst for the transformation of urban environments in the last century, the commuter
train system is responsible for the movement of millions of people to and from work every
day. The railway instigated a new connectedness and has had a profound effect on temporal,
spatial and social relations in urban environments. The nineteenth century marked the shift in
the primary mode of movement from walking to travelling by train. As Urry (2006: 93)
highlights, before the introduction of the steam engine, machinery operated on the periphery

of people’s everyday life. The popularisation of this powerful speeding mechanical apparatus

“IDant (2004), Thrift (2004), Featherstone, Thrift and Urry (2005), Urry (2006).
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signalled the foregrounding of machines into the everyday so that they became familiar and
part of the routine of daily life. Railways made places relational, defined as travelling to or
from somewhere and “for better or worse, in terms of values of connoisseurship or
consumption” (Urry 2006: 101). As places began to lose their uniqueness and underwent
physical transformations to accommodate the ever-expanding railway system, fundamental

changes also occurred in how people related not only to their environments but to each other.

It is worth reflecting on the relationship between gender and commuting, particularly on
public transport systems. As with walking, there have been (and remain) embedded structures
that inherently disadvantage, limit or complicate the mobility of women who access these
systems. In the late 1970s, feminist geographers such as Rosenbloom (1978) and Giuliano
(1979) rejected what they called the ‘neuter commuter’ — the assumption that all commuters
had the same mobility needs. This ideal commuter was, like many other systems, founded on
the problematic assumption that mobility was not differentially accessed and was
subsequently structured around the needs of white, privileged, able-bodied men (Law 1999:
569). Research indicated that there were “significant gender differences in trip distance,
transport mode and other aspects of travel” (Law 1999: 569). Particularly prevalent was the
fear associated with sexual assault experienced by many women using public transport
systems such as the railway (see Yavuz and Welch 2010). As others such as Gerodetti and
Bieri (2006: 72) highlight, it is important to recognise the “normalizing and regulative power
inherent in spatial structures”. Train stations are a key site of fear for women moving through

urban thoroughfares and often figure in the ‘sexual danger’ narrative characteristic of the city.

Feminist geography was born in the early 1980s after an onslaught of critiques were lodged at
‘gender-blind’ approaches to urban design and transportation planning (Law 1999: 567).
However, as Massey (1994: 2) remarked, “geographies matter to the construction of gender”
because in the past, women were excluded from public space. Women were excluded
principally because public space was deemed to be a space for men (Habermas 1962/1991.
33) and to be unsafe for women to move through without being accompanied by a man,
especially during the evening. Some contemporary research asserts that this is still the case
and that women are excluded from masculinised cities where space is unquestionably still
premised on a male-centric approach which subsequently “restricts women’s use of public

spaces in rearticulated socially coded ways” (Paul 2011: 411). The female body is a site that
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is over policed and scrutinised in public space.*? This attention can culminate in fear of
sexual assault and the “under-representation of women in certain settings, thus reinforce[s]
the sense of fear and risk for women who do find themselves in those settings” (Law 1999:
570). There are clear links between gender, space and upskirting — public space and the
women who move through them are seen as sexualised objects that can be accessed by the
men who perpetrate upskirting. This presumption of sexual access (Kelly 1988) to women
moving through the everyday expresses this enduring view of both space and women,
illustrating that, in many ways, public space is still an arena for men’s desires and pleasures
to be realised (Habermas 1962/1991).

Much of this attention fixates on what a woman looks like and what they wear; indeed, how
their body is presented has profound effects on a woman’s ability to move through space. The
consequences of being a woman in space are evident; by occupying a female presenting body
there are ramifications for not only being in space but moving through space as a woman
also. Indeed, the limitations of women’s mobility functioned as a fundamental component of
women’s subordination, particularly through the exclusion and confinement of women from
public space in the past (Massey 1994). This illustrates the way in which spatial arrangements
“help to reproduce structures of gender and sexual difference” (Tonkiss 2005: 94) which
simultaneously acts as a form of spatial control with social, cultural, economic, political and

physical ramifications

Recently, research has examined not just the relationship between women occupying public
space, but the everyday practice of moving through urban spaces through the lenses of gender
and daily mobility (Law 1999). Advocates of the mobility turn argue that issues of mobility
are connected with both meaning, power, representation and practice. They contend that
society and culture must be understood through modes of mobility and the differential modes
of mobilities enabled through different bodies, mobility systems and scales as much as by
space and place (DeLyser in Cresswell and Merriman 2011: 84). It is important to consider
the body in analyses of mobility, as discussions of the mobile subject have a history of

referring implicitly (and sometimes, explicitly) to a subject who is typically masculine and

42 See Butler (1993) on the performativity of gender.
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experiences “unfettered movement across and within the social realm” (DeLyser in Cresswell

and Merriman 2011: 85).

Feminist scholars have therefore resisted romantic readings of mobility which are grounded
in a bourgeois masculine subjectivity (Skeggs 2004: 48). Such analyses fail to realise that
issues of gender (and class, race, age, ability and so on) have a profound effect on mobility
because mobility is a “gendered activity that is often more available to men than it is to
women” (Cresswell 2006: 448). This reflects what Sheller and Urry (2006) call the ‘uneven
resources’ of mobility. Everyday practices and experiences in space are affected by this
uneven resource, which is determined by, and dependant on, factors such as the body one
inhabits. Practices interconnect with things and processes. The materiality and sometimes
immateriality of the built environment, objects and machines of mobility such as a railway,
enable everyday practices and therefore warrant further attention. As Bridge and Watson
(2010) indicate, humans and materials co-produce in urban environments. Indeed, it was
suggested that studies on mobility needed to be brought “together with more ‘local’ concerns
about everyday transportation, material cultures and spatial relations of mobility and
immobility” (Bridge and Watson 2010: 12). In this thesis, the local concern in question is the
mundane task of simply transporting oneself through urban thoroughfares unimpeded by men

who presume sexual access to women as they go about their everyday lives.

The new technics of everyday life have radically altered mobility and movement. Principally,
this shift relates to the movement of data and online content rather than physical goods and
commodities and not only creates new, previously uncharted pathways through space, but
also opens urban spaces in ways that affect everyday life. This can be linked to one of the
conditions of late modernity (Beck et al. 1994): the transformation of urban spaces into
digitised spaces of mediation.*® Below, | discuss the channels of mediation which reconfigure
urban spaces into hybrid spaces, drawing upon De Silva e Souza’s concept of hybrid spaces.
De Silva e Souza (2007: 764) focuses explicitly on mobile interfaces such as the mobile
phone and conceptualises urban spaces as hybrid spaces which refer to “a situation in which
the borders between remote and contiguous contexts can no longer be clearly defined”. These

new hybridised urban spaces can be understood in relation to three trends: a) hybrid spaces as

43 Further to this, De Silva e Souza (2007: 769) contends that “the digital has never actually been separated from
the physical ... urban spaces”.
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connected spaces; b) hybrid spaces as mobile spaces and c) hybrid spaces as social spaces
(De Silva e Souza 2007: 765). | explore hybrid spaces as mobile spaces and the way in which
they provide new digitised laneways for information to flow into and out of everyday urban
spaces of movement. Before the period when upskirting was criminalised in Victoria, there

was growing concern over the development of such spaces.

De Silva e Souza (2007: 763) asks: “How is physical space reconceptualised by the
connectivity of digital mobile media?”. She posits that physical spaces have become hybrid
spaces; mobile spaces which are created by the constant connection of users to mobile
interfaces which are also connected to the Internet. Subsequently, a person can move through
urban spaces and online spaces simultaneously, uploading and downloading information as
they go about their daily business. The mobile phone redefines traditional relationships with
Internet access (where people would once have had to sit down in front of a computer in their
homes) by enabling users to embed the Internet in public space and their everyday mobility
practices (De Silva e Souza 2007). Crucial to De Silva ¢ Souza’s (2007) contention is that
every shift in interface results in a transformation of both the social relationships it mediates
and the spaces in which it is embedded. While similar changes across urban spaces can be
located historically with the creation of the railway and alterations to the landscape it
triggered, mobile Internet enabled interfaces such as the smartphone facilitated the
coordination of social actions in real time, in ways that mobile technologies were previously
unable to achieve. The result of such mobile communication technologies opens yet another
passageway within the everyday — urban (hybrid) spaces of movement. This adds the
circulation of images and information along the cyber highways of today to the flow of

people and objects along the freeways, railways and walkways.

It is also important to take the effect of materiality seriously, after all “things make people
just as much as people make things” (Miller 2010: 135). Internet-enabled devices such as
smartphones and high-tech digital cameras, travel alongside humans as they move through
urban thoroughfares (and information highways, often simultaneously). As Urry (2006: 92)
asserted, we now live our lives on the move and “in the company of various machines of
movement”. The everyday has become irrevocably intertwined with mobile media in much
the same way as it has become dependent upon the motorway and railway to facilitate the
movement of people, ideas and objects. The effect of mobile media as central everyday

devices has become “intimately incorporated into routine bodily practices” (Beer 2012: 361).
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In the case of upskirting, such devices have become incorporated into the routine bodily

practices of men who perpetrate acts of image-based sexual abuse.

Mobility, space, time and power are all notions at the core of modernity (Cresswell 2006).
These concepts are not merely abstractions but have serious ramifications upon the everyday,
which has “become the prime focus for anxieties about the management of risk” (Moran
2005: 166). With more people residing in cities than anywhere else globally, urban spaces
make up some of the most frequented environments contingent to the daily routines of
millions of people; spaces which have been described as “by nature full of all manner of
dangers and risks” (Valverde 2012: 1). The citizens who occupy and traverse these everyday
urban landscapes have been defined as much by the right to move as by the nation or city
from which they belong (Cresswell and Merriman 2011). As the ‘social thermometer’ of the
city, when free-flowing mobility is inhibited the clogged arteries of traffic, people, objects

and data create problems demanding both regulation and control (Adey and Bevan 2006: 46).

I look at two channels (or thoroughfares) for the transportation of goods, people and data —
the walkway and the information superhighway — in my examination of the interconnection
between materiality, mobility and everyday life. If we understand practices as materially
mediated nexuses of activity, then it becomes apparent that we cannot overlook the material,
least of all because practices are “the source and carrier of meaning, language and
normativity” (Schatzki 2001: 11). Given upskirting’s relationship with the immaterial, digital
domain, where many images and recordings are distributed, | examine both the material and
immaterial dimensions of the everyday in relation to mobility practices through urban
thoroughfares as it is important not to become “inattentive to the actual, everyday materiality

of the places in which people actually dwell” (Latham and McCormack 2004: 702).

Everyday Legalities: Law in Urban Thoroughfares

Law imposes its definition of events on everyday life (Smart 1989: 4).

Amidst the flurry of familiar footsteps through everyday thoroughfares, the law also moves
alongside train rides, upon footpaths and through information superhighways. In the final

section of this chapter, | locate law as a tool of regulation, power and control within the
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everyday as a “critique of everyday life ... encompasses a critique of political realms by
everyday social practice and vice versa” (Lefebvre 1963/2002: 19). | examine scholarship on
regulating the everyday in urban thoroughfares that are crucial for the quotidian circulation of
women. | reflect on how law and the everyday intersect and function as a theoretical
foundation upon which to build my later analysis of the everyday in political and media
responses to upskirting. In paying attention to the everyday, not only in terms of what it is but
in how it is regulated, often overlooked “ever-shifting dynamics of urban governance on the
ground” may be revealed to have been quite literally under our feet all this time (Valverde
2012: 3). These dynamic workings of urban governance executed through criminalisation and

law, increasingly control how we move and act in public spaces.

Criminalisation is intimately connected to the everyday — within urban centres we see how
some bodies and behaviours are under and over criminalised. Criminalisation literature is
centred on a fundamental sociological question: “how do social facts, in this case laws that
define criminality, come into being?” (Jenness 2004: 148). Sutherland (1950) examined
sexual psychopathy laws and attempted to understand how laws pertaining to ‘sexual
psychopaths’ came into being. Sutherland noted that the laws’ origin and diffusion could be
attributed to two things; “the manipulation of public opinion by the press and the influence of
experts on the legislative process” (Sutherland 1950: 143). Several years later, Joseph
Gusfield (1963) investigated how demographic shifts in the United States acted as a catalyst
for the criminalisation of the sale and consumption of alcohol during the temperance
movement, arguing that criminalisation was a prime example of “symbolic politics” (1963:
7). For Gusfield, this referenced a “struggle over symbols, including the law, between status
groups vying to secure deference” (Jenness 2004: 150). Such characteristics of law creation
are still apparent today; as I discuss in Chapters Five and Six, the way upskirting was
represented in popular discourses was one of several catalysts for the Victorian Upskirting
Bill in 2007.

But ‘issue-creation’ is merely the first step in criminalisation. Scholarship in the 1970s and

1980s paid attention to how the “variability inherent in the timing, content and

institutionalisation of criminal law” was just as important in determining how social facts
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come into being (Jenness 2004: 154). The criminalisation process, defined as “the process
by which new legal regulations are created and new enforcement strategies designed” is
deeply connected with the everyday as it can transform the most mundane of actions into
significant crimes (Ferrell et al. 2008: 86). In this way, criminalisation can be wielded as a
political tool by legislators who vow to right the wronged victims of certain behaviours. Such
individuals subsequently use “parliament’s ultimate policy weapon to protect against the
conduct” provoking anxiety at a certain moment in time (Hughes 2010: 125). Furthermore,
criminalisation is, as Gusfield suggested, inherently symbolic and “often, the value of
criminal law is symbolic — calling something a crime symbolises our condemnation of the
action” (Hughes 2010: 125). Just as relevant as the analyses that examine the kinds of crimes

that elicit condemnation, are interrogations which seek to understand why others are ignored.

Urban environments are often sites of criminalisation. Human geographers such as Tim
Cresswell have reflected on how place plays a pivotal role in the creation of norms, behaviour
and transgression. | similarly mapped the impact of transgression in everyday places, noting
that “by behaving out of place [an] actor [draws] attention to ... the legitimacy of a law”
(Cresswell 1996: 7). Crucially, Cresswell argues that spaces are often taken-for-granted and
that the consequence of transgressive actions is the disruption of common-sense assumptions
over appropriate and inappropriate uses of and behaviour in everyday spaces. In criminology,
scholars have reflected on transgression, criminalisation, urban space and everyday life.
Millie investigated the importance of value judgments* in relation to the context that the
behaviours occur within and examines how value judgments are “fundamental to the
criminalisation process” (Millie 2011: 278). This understanding of value judgements is
informed by Feinberg’s principles of harm and offence whereby a “behaviour becomes
unacceptable and liable to censure if it is seen to cause sufficient harm or offence to the
victim (individual, group, society at large, or environment)” (Millie 2011: 280). Some issues
with these principles include that not all harmful activities are criminalised and likewise,
some that are criminalised are not all that harmful. Moreover, determining offensiveness is
difficult as it is tied to issues of disgust, obscenity and moral (in)tolerance and is often

accepted in private but considered offensive in public spaces (public urination or sex for

4 Particular attention in this body of literature was paid to the role of the media, triggering events, social
movement organisations and the state (Jenness 2004).
45 See Young (2012) for more on aesthetic judgements in relation to the criminalisation of graffiti.
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example) (Millie 2011).

Rose and Valverde (1998) similarly look at the role of space and law in everyday life,
drawing on a ‘problematisations’ approach which looks at how some behaviours “come to
emerge as a target for government”. The analysis of problematisations for Rose and Valverde
is “the analysis of the practices within which... problematising experiences are formed”
(Rose and Valverde 1998: 545). They suggest that it is necessary to examine the role of legal
institutions, mechanisms, arenas, forms of reasoning and strategic regulation play within this
process (Rose and Valverde 1998: 546). Of the four elements they listed to aid with this
approach — subjectifications, authorisations, spatialisations and normalisations, the latter two
were most useful in thinking through upskirting. Spatialisations refers to new spaces of the
regulation of conduct, namely the spaces in which “a set of routines of everyday life [are]
distributed...the shopping mall, for example, or the public park” (Rose and Valverde 1998:
548). Normalisations, for Rose and Valverde (1998: 548), refers to when the normative order
comes to constitute the modernity of societies as “law can be nothing else than social”. In
relation to upskirting, several questions present themselves: “where do these behaviours take
place?”, “what does it mean to transgress here?” and finally “what is law saying when it

prohibits this behaviour?”.

There is an entire subdiscipline within law that pays attention to questions of this nature.
Legal geography emerged over twenty years ago after Nicholas Blomley published Law,
Space and Power in 1994. Prior to this, it was asserted that “for most of its professional
existence, human geography was essentially lawless” (Delaney 2015: 2). The discipline is
anchored around scholarship which seeks to produce “fine-grained, detailed attention to the
complex processes of legal constitutively and a desire to understand the reciprocal or mutual
constitutively of the legal and the spatial” (Delaney 2015: 1-2). There is also considerable
literature on the relationship between law and everyday mobility in urban thoroughfares.
“Mobility is no longer outside authority and government”, Jorgen Ole Baerenholdt (2013: 27)
proclaimed, rather, “mobility itself has become part of new forms of authority and
government” and is consequently an elementary strategy in the making of contemporary
societies (Baerenholdt 2013: 27). The regulation of mobility is not just a responsibility of the
state, but a tactic that is crucial to governing societies. Informed by Foucault’s work on
power, biopolitics and governmentality, Baerenhodlt (2013) suggests that societies are

increasingly governed through mobility. However, whilst mobility may be governed it is
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above all, a way of governing (Baerenholdt 2013). This describes a situation in which bodily,
technological and institutional forms of self-government are “internalized in people’s mobile
practices” (Baerenholdt 2013: 29). Ultimately, governmobility mobilises Foucault’s idea of
the ‘power to circulate’ (Urry 2006: 121) to understand how societies are made with mobility.

With the complexity of connections and security issues in play, governing through mobility
has become the very central move in making societies. Baerenhodlt’s (2013) governmobility
describes how the regulation of mobilities have become internalised in people’s daily
practices of mobility; in an era when technologies are embedded everywhere, governmobility
also functions through objects and relations. Furthermore, drawing insight from Foucault
once again, Baerenholdt suggests that there is an emergent biopolitics of mobility that
encourages people to move to get calm through “coping with uncertainties through mobility”
(Beerenholdt 2013: 28). Governmobility may therefore helpfully explain not only the
prioritising of movement and circulation by the state but the way in which states

govern through mobility.

While these top-down understandings of state power through mobility are useful, upskirting
must be considered on both micro and macro levels, as the everyday can only be grasped
through attention to both scales. Furthermore, if people’s everyday practices have internalised
the regulation of mobility, how can those who perpetrate upskirting be understood? When
considering upskirting, for example, the understanding of mobility as something that is
associated with flow and freedom and in turn, as something which is desirable and wholly
positive, is challenged. With the exception of Cresswell (1996) and Pickering, Bosworth and
Aas (2014), mobility studies has not been applied extensively to crime until quite recently.

One of the implications of considering the nexus between mobility and crime is that it
complicates this utopian view of mobility as freedom and flow. Moreover, the case of
upskirting is important when thinking through the crime-mobility-space nexus. Unlike
cybercrimes and immigration research where mobility is conceptualised in terms of its
functionality (that is, how it is used to perpetrate a crime), upskirting illustrates how mobility
is woven into the very fabric of the everyday and occurs because of the fourth historical
phase (or late/postmodernity) of the everyday we now occupy. In this respect, upskirting
enables us to move away from an instrumentalist view of mobility in understanding it as

something which is integral to everyday life in urban thoroughfares and corridors.
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As alluded to above, spatial codes are used to delineate and restrict women’s use of public
space (Paul 2011). Mobility too can be and is, used to perpetrate harm and is implicated in
power hierarchies — there is an inherent relationship between geographies and gender which
necessarily includes the mobility practices through and within these spaces (Massey 1994). If
urban spaces are “unequivocally premised through a male-centric approach”, as Paul (2011:
411) asserted, how does this male-centric overlay on space intersect with mobility? In the
case of upskirting, | contend that we can see how mobility gets co-opted for the perpetration
of image-based sexual abuse. While mobility does not cause image-based sexual abuse such
as upskirting, it facilitates it. Upskirters take advantage of women’s mobility and distribute
the recordings to online spaces such as social media websites and other mega-platforms.
Upskirters do not internalise the regulation of mobility as suggested by Baerenholdt (2013);
instead, they illustrate how mobility is imbued with (gendered) power relations and flout the

state’s governmobility efforts.

To conclude, | bring this discussion back to the relationship between gender, law and
technology as this is crucial to unpacking the criminalisation of upskirting in Victoria.
Despite ostensibly being gender-neutral (at least in most Western nations), law often delivers
outcomes which are deeply gendered. The law has been, and remains, a sphere where the
values and qualities of legal pursuits not only define male roles and public life, but also
defines what power means (MacKinnon 1986: 26). Feminist legal theory, like most
disciplines, exists on a spectrum and cannot easily be defined as monolithic or unified. Most
feminist theory tends to share two core items, however: “feminists recognise that the world is
shaped by men, who for this reason possess larger shares of power and privilege” and
feminists believe in equality for all men and women, both political, social and economic
(Levit et al. 2016: 12). Where scholars do differ is on the meaning of the goal of equality and
how best to achieve it. Like Smart (1989: 4), | explore how law exercises power and how this
results in the disqualification of and resistance to, alternative accounts of social reality. For
me, this social reality is read through the everyday and the way it is produced through
representations which are normalised in popular and political discourses on the

criminalisation of upskirting in Victoria.

Historically, women have often been excluded from the legal realm and gender is “deeply
woven into the fabric of law” (Conaghan 2013: 245). Constructed upon the values and

assumptions that underpin legal doctrine, unequal gendered power relations are “consistently
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a factor implicated in the legal distribution of power and resources...patriarchal
configurations remain an intrinsic part of a legal heritage” (Conaghan 2013: 245). Women’s
personhood has frequently been ignored in the eyes of the law and can occur, for example,
where the woman is pregnant and the rights of the unborn foetus (which is not considered a
legal person until it is born) trumps the rights of the pregnant woman (James and Palmer
2002: 4). She may be recognised as a legal subject; however, she is not always treated as
such, resulting in her status being regularly undermined. The law has also been used at times
to help women, for example in not being considered criminals (MacKinnon 1987) for
attempting to access healthcare when they want to terminate a pregnancy. However, the law
remains a gendered tool which continues to deliver unequal outcomes to women globally
(Eisenstein 1988; Kelly 1988; MacKinnon 1989; Munro 2017a; Smart 1989).

The violence of law is captured by Derrida’s (1992) Force of Law: The Mystical Foundations
of Authority, where he argues that the law is intrinsically and inevitably violent. Part of this
lies in the application of general rules to specific cases which results in fixing subjects and
events. This imposition of an unchallengeable judgement is a violent one and negates the
possibility of an ethical sphere within law because of this discrepancy. Lacey and Zedner
(2002: 7) explore this argument in relation to feminist legal theory and note three approaches
by feminist legal scholars when considering the legal subject: scholars who reveal how law
violently excludes the feminine; work that looks at the role of law in constructing sexed
subjects; and research into the possibility of a form of law that is less oppressive to women.
These last two categories refer to what Lacey and Zedner dub ‘contextualisation as strategy’
which draws attention to the social relations the law neglects. By bringing attention to these
elements which law has systematically excluded, it can situate legal concepts within a
broader context with the aim of showing how new categories might be reformulated which
are not culturally masculine, are less violently exclusive. Such an approach can result in
modified categories to better serve the needs of women, which law has historically ignored
(2002: 7).

Feminist scholars (see Kelly 1988; Pateman 1988) have argued for decades that this legal
structure has resulted in unjust outcomes for women seeking justice through traditional
criminal justice pathways. Recent Australian and American criminological scholarship has
also reflected on the relationship between gender, technology and law (Henry and Powell

2016; Powell and Henry 2017). In an article published in the Hastings Law Review, for
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example, Marc Tran (2015) critically assessed the harmfulness of two forms of street
harassment: cat-calling and upskirting/creepshots. Whilst cat-calling and creepshots are
qualitatively dissimilar in several ways, he argues both should be treated with equal disdain
and should be conceptualised as different, but equally harmful forms of street harassment
(Tran 2015). Vera-Gray (2016a; 2016b; 2018) has written extensively on the intrusions into
women’s lives that occur through street harassment by unknown men. Sexual harassment is
deeply rooted in both the abuse of power and the use of sexual behaviour (MacKinnon 1979).
This kind of behaviour is an example of unequal power relationships, defined by scholars like
MacKinnon (1979) as “the result of the use of male sexuality to reinforce male power”, often
rooted in patriarchal social structures in society (Conaghan 2013: 6). Image-based sexual
abuse has only recently entered the mainstream and popular vernacular, however, upskirting
has been written on for nearly twenty years as a stand-alone offence. Since 2010 Powell,
Henry and colleagues have authored several articles on how unauthorised images are
disseminated as a consequence of information and communication technologies (Flynn et al.
2017; Powell 2010; Powell and Henry 2014; 2016; Powell et al. 2018). More recently
attention has been paid to image-based sexual abuse, particularly in the United Kingdom after
a Bill to criminalise upskirting was proposed in June 2018. Despite these important advances,
there is no work to date which looks specifically at upskirting as a form of image-based

sexual abuse with a focus on the everyday and criminalisation.

Conclusion

As people move along footpaths, roads and upon public transport systems, these mobility
practices and infrastructures are subject to new means of control and power (Jensen 2009).
This movement through everyday urban space may appear seamless and smooth but it is
facilitated by countless laws on various scales; however invisible laws presence may appear.
Without exaggerating law’s importance, “law matters” and is responsible for shaping the
experiences of everyday life in urban spaces “to a great extent” (Valverde 2011: 6-7). In the
fourth historical phase of the everyday, mobility is an important everyday life practice
(Jensen 2011) and the “rhythms of people in everyday circulation becomes an indicator that
people are placed by power” (Allen 2003: 188). Particular people and more specifically,
particular bodies, are placed by the power in different, often unequal ways, as this chapter has

demonstrated in relation to women.
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The objective of this literature review has been to re-connect the (mostly male) sociological
theorisations on the everyday with feminist writing on ordinary violence (Stanko 1990). |
take seriously the concept of the everyday by investigating how upskirting as a form of
image-based sexual abuse and a contemporary example of everyday misogyny can be
understood with the conceptual framework weaved above. For women moving through urban
spaces, upskirting is just another of many kinds of unsolicited actions that make up their
everyday journeys. Fundamentally, the relationship between upskirting and the everyday is
one defined by the presumption of sexual access to women by men where “men assume
sexual access to women they do not know” (Kelly 1988: 29). It is unsurprising that while not
all women live in fear of sexual assault “many of women’s routine decisions and behaviours
are almost automatic measures taken to protect themselves from sexual violence” (Kelly
1988: 31). As women increasingly participate in public life and the workforce, in spaces and
contexts that previously (and, to a large extent still do) privilege male mobility, their
everyday extends beyond the home. Therefore, while the ordinary violence (Stanko 1990) of
intimate partner violence remains an ongoing threat to women worldwide, it is important to
re-conceptualise the everyday as extending to these public, urban spaces or else we risk
adhering to outdated binaries that relegate women’s experience to the domestic (private)

sphere.

This is my ‘problem of the everyday’. Following Lefebvre’s exhortation, | pay attention to
the everyday as it is represented in media and political discourses about upskirting in
Australia. One of the defining features of everyday misogyny is that it is hidden, happens in
both public and private spaces and is part of the experience of being a woman. Upskirting too
is a hidden, insidious form of harm based on the exertion of male power over female victims.
Unlike the kind of ordinary violence explored by Stanko (1990) in relation to intimate partner
violence at the hands of known men, upskirting happens in various spaces and often by
strangers, but this does not preclude it from also being an everyday form of harm. The
unknown intrusions premised on sexual access and objectification may not rupture a
woman’s everyday today, but throughout her life, it is always disrupted and intruded upon
because she is a woman. If “the familiar is not necessarily the known” (Lefebvre 1991: 15)
then one of the principal objectives of this thesis is to make known the hidden elements of an
everyday that is structured by a culture that routinely ignores, denies and neglects men’s

abuse of women.
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Chapter Three: Researching the Routine

If the everyday consists of practices, contexts and materialities that are policed, produced and
politicised by various institutions in multiple ways, then researching the everyday requires
tools that can attend to these nuances. Moreover, when qualitatively driven, it requires
researchers to triangulate methods, data and theory appropriate to addressing the intricate

problems of the everyday. To recap, the four research questions for my investigation are:

1) How does the emergence and practice of upskirting relate to the technology used to
perpetrate it?

2) Why was upskirting identified as an issue in Australia in the early 2000s and in
Victoria in 20077

3) How did political and media discourses represent upskirting in Australia over a ten-
year period (between 1 January 2005 and 31 December 2014)?

4) How was the everyday imagined in these discourses?

Given my emphasis on technology and discourse, it was necessary to develop a methodology
that could investigate the technological and discursive dimensions of upskirting.
Subsequently, the methodology I drew upon utilised three approaches renowned respectively
for their utility in researching technology and discourse: media archaeology, online
observation and critical (feminist) discourse analysis (CDA). In this chapter, | detail my use
of these approaches and offer some methodological considerations when researching the

intersections between image-based sexual abuse and the everyday.

The Theory of Moments: A Methodology For the Mundane

The everyday functions not only as an object of analysis, but also as the intermediate and
mediating level that defines the human world, which cannot merely be anchored to culture,
society, ideology, political superstructures or history (Lefebvre 2002: 9). Methodologically
speaking, this means that the everyday acts simultaneously as a theoretical foundation,
sensitising concept and as an analytical tool. The everyday is used in this way to create a

more coherent and conceptually consistent project that informs and is informed by its subject
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matter. In utilising the everyday as an intermediate level, | resisted fixing this investigation to
an examination of culture or society or ideology or political superstructures or history
(Lefebvre 2002: 9).

Lefebvre asserted that the macro cannot be read from the micro and that the micro cannot be
grasped via the macro (Stevenson 2013); the everyday is always at once embedded in both
micro and macro processes which is why he advocated for a conceptualisation of the
everyday as a mediating, intermediate level (Lefebvre 1991: 54). | use the everyday as both
theory, concept and analytical tool and it directs my investigation into the regulation and
control of the everyday. Furthermore, it guides how the politicisation of the everyday by the
state occurs in response to the paroxysmal moments provoked by transgressive actions such
as the upskirting incident at the Australian Open in 2007. As Moran observed, “the quotidian
coalesces with the political in unnoticed but pervasive ways” and “even the most mundane
routines incorporate complex...politics” (2005: xi-9). In this project, | sought to uncover how
issues of power, technological advancement and gendered relations were represented in
upskirting discourses about the everyday which is “a highly charged political arena”
(Highmore 2011: 20). This is what I mean when I refer to ‘the politicisation of the everyday’
which | suggest is a concept that helps bring together the various registers of the everyday.
We can thus examine complex phenomena such as upskirting which brings together gendered
regimes of visibility, technological infiltration of the everyday and social relations premised

on sexual access and objectification.

Transgressive actions are often moments of rupture in the unnoticed and commonplace and
serve as an instance that transforms the ordinary into the extraordinary. A lacuna is opened up
in the everyday, revealing the pervasive ways in which the quotidian is policed, produced and
politicised. The problem of the everyday examined in this project was the unequal gendered
relationships that are normalised as part of the material of everyday life. The problems are
difficult to detect and often do not cause ruptures in the everyday. Rather than tearing the
fabric of the everyday, everyday misogyny expressed through acts such as upskirting, instead
remains hidden precisely because it intrudes without disrupting. My methodology was guided
by and structured upon Highmore’s (2002: 19) work which sought to tell the story of how
“the idea of the everyday become[s] enlivened when it is set to work and put in crisis”. The
criminalisation of upskirting constituted what Philipopopoulos-Mihalopoulos (2012: 38)

might dub a ‘momentary crisis’. For Philipopopoulos-Mihalopoulos (2012: 120), the law is
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instrumental in thinking through crisis as every era needs a crisis which results in crises
becoming both exceptional and unexceptional. As | explore in Chapter Five, this crisis
threatening the everyday in Australia leading up to upskirtings criminalisation in Victoria was
the anxieties provoked over new optical technologies in public spaces used for prurient
purposes by the techno-pervert. This theory of crises also aligns with Lefebvre’s theory of
‘moments’ Which are the “fleeting, sensate, fragments of time” that result in a detachment
from and a puncture to, the banality of everyday life (Butler 2012: 29). Drawing upon the
criminalisation of upskirting in Victoria as a paroxysmal moment that “dispossess mundane,
everyday existence, annulling it, denying it” (Lefebvre 1991: 124-125), | utilised this theory
in my research design to enable an exposition into and a critical reflection on, the politics and

power relations that flow through and structure everyday life.

Media Archaeology

Media archaeology understands current media through examining its relationship to past
media. It is premised on drawing insights into new media from old media which preserves
technological continuity and synchronicity in media-centred analyses. It is a method which
ultimately seeks to uncover how media’s past “lives on in the present, guiding and informing
people’s attitudes in their daily lives” (Parikka and Huhtamo 2011: 14). Piccini (2016) for
example applies the method to understand how media ‘made’ the Olympic City. It is in
contemplating the intra-action between objects, technologies, screens, cameras, spectacles,
images and audiences, that a new understanding of how the Olympic urban landscape was co-
produced within this assemblage was formed.*¢ Other scholarly investigations into isolated
technologies of voyeurism and the affordances they enable have been published (see
McGlynn et al. 2017; Flynn et al. 2017), however, my analysis is the first media archaeology
that focusses on peeping and upskirting. As such, this narrows the parameters of this
investigation to examples of how media has been used to look at, represent and otherwise
institute gendered ways of looking at women. Moreover, | examined how technologies are
embedded in ideology and constructed in a wider set of desires and dreams related to erotic,

scopophilic and voyeuristic fantasies involving the female body (Parikka 2013: 54).

46 The benefits of using this method have also been noted by others including Born (2016) and Kirby and
Emerson (2016).
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Far from being an unprecedented practice, camera-phone facilitated upskirting is but the
latest instance of image-based sexual abuse. To understand how upskirting emerged as a
practice and issue of social concern, we must unearth its inextricable technological, cultural
and social preconditions. Media archaeology provided an excellent set of tools for achieving
this task. At its core, media archaeology is a trans-disciplinary methodology that examines
the emergence, practices, affordances and potentialities of new media by drawing insights
from past media (Parikka 2013: 134). Whilst Huhmato and Parikka (2011: 1) note “studies of
new media often share a disregard for the past”, scholars who take a media archaeological
approach address the history and development of media cultures and untangle the
relationships between past, present, obsolete and forgotten media. As an approach, media
archaeology maps “the co-existence of new and old media cultures intertwined through
practices, apparatuses and recurring ideas” (Parikka 2013: 160). In tracing the technological
past of upskirting, this approach enabled me to similarly chart the enduring gendered regimes

of visibility which produces asymmetrical, unequal looking relationships.

As its name suggests, media archaeology is heavily indebted to Foucault’s (1972)
archaeological method of analysis; an analytical method that seeks to uncover the rules which
govern discourse and which sits below a subject’s consciousness. The archaeological method
principally seeks to uncover the rules which define a system of conceptual possibilities and
which subsequently governs the limits of thought and language in a particular time or place.
Yet it is the work of German media theorist Friedrich Kittler that has had the greatest impact
on the approach’s development. In line with Kittler’s (1992) account of the technological a
priori of discourse, media archaeologists are concerned with the technological and mediatic
underpinnings of discourse, sense (making), subjectivity and sociality which, according to
media archaeologists, are shaped by the way specific media transmit, store and mediate
information. Understanding the development of media, therefore, lies at the heart of
understanding social changes. The entanglement of the body, senses and the intricate history
of media technology are key elements of media archaeology (Parikka 2013: 22-23) and also
aligns to Kittler’s theory. Media archaeologists such as Kittler are intensely concerned with
the materiality of media and media cultures, while, conversely, generally avoid technological
determinism. Parikka (2013: 18), for example, argues that media archaeology asks the
following questions: “what are the conditions of existence of this thing, of that statement, to
these discourses and the multiple mediated practices with which we live?”. These questions

are simultaneously political, aesthetic, economic, scientific and technological and require an
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examination of the nexus of these forces. As Parikka (2013: 36) asserted: “we need to
understand the particularities of each mode of transmission... in our culture to have a real
grasp of what the media is doing to us”. Media archaeology enabled me to examine how
media and the environments they generate, have shaped the everyday and our cognitive and
affective capacities in relation to image-based sexual abuse. It was within such a media

environment that upskirting emerged as a concern in 2007.

As media archaeology reminds us, language is not the only system of subjectification.
Beginning with technology as a prism through which we can look at subjectification can be
equally revealing as starting with subjectification in an analysis. Drawing on Foucauldian
notions of power, media archaeologists examine “structures of power through a technological
analysis” (Parikka 2013: 136-164) and note that subjectification is, in part, a product of media
specific practices. Subjectification, in other words, occurs not only through people and
institutions, but in the circuits in which our media systems are made (Parikka 2013: 70).
Specific media, alongside the culturally coded practices they enable, generate regimes of
visibility and looking that are imbued with power relations that become apparent in the
cultural practices associated with each new form of media. The visible is stratified and within
these strata, discourse can always be located (Brighenti 2010). Discourse is imbued with
images and it is unhelpful to separate the visible and the articulable, where one corresponds
to the non-discursive and the discursive, respectively. Instead, it is better to understand how
the two are interwoven and how “inscription in the visible through inscription technologies is
consequently a process that always takes place in the dual form of the observable and the
articulable” (Brighenti 2010: 33).

In practice, media archaeology involves examining the technological form, functionality and
affordances of a range of media with a focus on media from the past. Through doing so,
researchers may identify continuities, discontinuities and radical breaks between media in
their shaping of human subjectivity, practices and cognitive capacities. To understand the
techno-social underpinnings of upskirting, | examined the everyday technologies that have
successively shaped different iterations of the activity. Heeding Kittler’s (1986: 229)
warning, | incorporated a material and techno-historical reading of upskirting prior to
analysing discourses on upskirting in Australia, as “discourse analysis ignores the fact that

the factual condition is no simple methodological example but is in each case a techno-
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historical event”. It is these many techno-social events that Chapter Four examines in my

media archaeology of upskirting.

Such an approach does not mean the sociological and power-related implications of
technology were sidelined or neglected in my analysis. Rather, in line with Parikka and
Huhtamo (2011), I resisted deterministic readings of technology in favour of interrogating
how media emerge in discursive spaces and how various technologies were imagined and
understood. This approach began not with the new, which is too often the focal point of
media-centred investigations, but instead looked to the commonplace, the clichél and the
everyday as the starting point. Furthermore, this form of media archaeology has a
preoccupation with excavating the secret, forgotten, neglected or suppressed histories in
relation to media and endeavours to offer alternative readings that challenge current

understandings of the history of media technology.

Observing the Creepers

My analysis was not focused solely on the technological antecedents of upskirting. To
understand the technological practices of contemporary upskirting, | observed and analysed
the content of several upskirting websites, subreddits and social media pages. Through
examining not only the way upskirts were consumed and curated on these pages but also the
way the techniques and subcultural knowledge of upskirting were shared, | was able to better
comprehend how individuals who engaged in upskirting and creeping understood the
practice. Even more importantly, perceiving how upskirters used these online platforms
enabled me to unpack upskirtings technological unconscious — what Thrift (2005) refers to as
the “the operation of powerful and unknowable information technologies that come to
‘produce’ everyday life” (Beer 2009: 988). Here, my media archaeology of the past bled into
an analysis of the technological present, as | examined how the form and affordances of

digital media created or co-opted for voyeurism shaped the current state of upskirting.

As Wood (2017b: 179) notes, “with the emergence of social media, the audience,
reconfigured as users, has never been so accessible”. Rather than employing a participatory
form of online observation such as digital ethnography (see Hine 2015; Postill and Pink 2012;

Pink et al. 2016), my observation of these domains was covert. Whilst such participatory
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forms of observation generally generate richer data, there were several reasons why engaging
in this form of observation was unsuited for my research. Firstly, given the transgressive and
often illicit nature of upskirting, there was a high likelihood that site users would be unwilling
to answer my questions. Further, | was concerned that, upon realising that their sites were
being observed, site administrators would switch their domains to private, locking me out of
observations entirely. Most upskirting websites, feeds and other social media pages revolved
primarily around practices of uploading and commenting on images. Consequently, most of
these domains lacked an appropriate forum for engaging with site users. As | discovered
during my observations, few users of upskirting sites were repeat posters (or posted under the
same pseudonym repeatedly). Moreover, few users engaged in ongoing conversations with
other users. This presented several issues for participatory observation; most significantly, it
was difficult to establish requisite rapport with users (see Wood 2017D).

My observation of upskirting sites nonetheless generated rich data on how technological
infrastructure and use of these sites has generated new ‘gendered regimes of visibility’. Over
the period of five years, | visited these public sites several times a month before conducting a
more in-depth analysis between December 2015 and February 2016.47 During this time, |
observed previous posts dating as far back as ten years in some instances and also monitored
how frequently new content was uploaded. While this was a relatively short period of time to
conduct this intensive research, combined with my unstructured research of these web pages
in the years leading up to this time, | consider the data as a complementary set to my primary
focus on political and media texts representing upskirting. Above all, looking at confronting
sexist content of the nature displayed on these websites is difficult for an extended period of
time. In line with Beyens et al. (2013) who extensively detailed ‘the pains of criminological
research’ as a form of self-care, | stepped away from this content after gathering the data |
required. After three months, recurring themes had presented themselves clearly enough that 1

deemed it beneficial to return to my more infrequent use of the websites.

| observed and collected data from 10 websites or social media pages dedicated to upskirting.
Each of these domains were public, that is, they could be readily located by any Internet user

using a mainstream search engine and accessed without needing to log in to a password

47 See Appendix Two for a comprehensive list of sites under observation.
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protected domain. Subsequently, because of the public nature of this information, I did not
require ethics approval to access these sites. These sites (n.4) were dedicated upskirting
and/or creepshot sites; that is, they were stand-alone websites created specifically for the task
of aggregating and curating footage of upskirts and/or creepshots. The remaining domains |
collected data from were reddit sub-feeds (n.2), Twitter upskirting and/or creeping hashtags
(n.1), Instagram (n.1), Flicker (n.1), Tumblr (n.1) and a Facebook page dedicated to curating
upskirt footage (n.1). From these domains, 1 collected textual data in the form of hashtags and
posts by administrators and users and technological data in the form of site features,

affordances and infrastructures.

Unlike the remaining two components of my methodology which posed little to no ethical
considerations, my observation of upskirting sites did pose some ethical consideration that
warrants discussion here. Most significant of these ethical considerations related to the issue
of directly quoting material posted on these domains. Directly quoting posts on public
domains can, Bassett and O’Riordan (2002) note, not only alienate the authors of such posts
from the material they create but also open these individuals up to intrusion from others who
search for their comments. By directly quoting posts, readers need only copy and paste these
quotes into a search engine to quickly locate both the comment and the author online. In
cases where an individual either repeatedly posts on a site or posts under their real name, this
opens quoted users up to potential intrusion from individuals who read and locate them.
Whilst sensitive to the potential for future intrusion in the lives of posters on upskirting sites,
several factors minimised the possibility harm occurring to individuals on these sites. Most
individuals on the sites | examined, posted under pseudonyms, thereby lowering the potential
for ongoing intrusion from others who read their quotes. Moreover, as noted before, few
individuals posted repeatedly on these sites, at least under the same pseudonym. For these
reasons, | made the determination that it was appropriate to directly quote material posted on

upskirting sites.

Critical (Feminist) Discourse Analysis

Modern power (and hegemony) is effective because it is routinely in the texts and talk
of everyday life. This makes it an invisible power, ‘misrecognized’ as such and

‘recognized’ instead as quite legitimate and natural (Lazar 2007: 148).
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The everyday represents not just an object of analysis in my examination of upskirting. In
conceptualising it as an intermediate level that oscillates between the macro and the micro,
the everyday also functions as a vital analytical tool (Lefebvre 2002). Such thinking aligns
with Fairclough’s approach to discourse analysis which examines the micro and macro as
mutually-constituting components of discourse. As a sensitising concept and analytical tool,
the everyday enables this dialectical movement, as it mandates a necessarily close inspection
of both macro and micro processes. This form of discourse analysis is also well matched for
this research project owing to the way in which Fairclough conceptualises discourse analysis
in general. Stating that discourse analysis essentially attempts to unravel how individuals are
woven into a social fabric and discern how the producer(s) of a text is woven into that fabric,
Fairclough’s (1992: 176) approach aligns with how | understand the everyday. The everyday
essentially is this social fabric that holds countless different threads in place. Through
conducting a discourse analysis of political and media texts | generated an understanding of
how the very fabric of social life itself was woven, maintained and politicised in relation to

upskirting.

Just as | employed certain tools to attend to the specificities of technology and how it is
implicated in the act of upskirting, it has been vital to situate other kinds of sources amidst
broader understandings of the kinds of material under analysis. While | largely referred to
these as political and media discourses, these are general labels for an array of discourses. |
looked at two specific forms of media and political discourses — crime news and
parliamentary debates. Crime news has a long history in academic research (Benedict 1993;
Chibnall 1975; Cohen 1972; Galtung and Ruge 1965; Greer and McLaughlin 2012; Jewkes
2015; Moore 2014; Young 1990) and has enjoyed increasing popularity in the last decade. As
Carrabine (2008: 10) stated, media representations are a useful way of ascertaining what
constitutes the everyday, as “media form part of the fabric of everyday life in ways that are

both routinely ordinary and exceptionally complex” (Carrabine 2008: 10).

Carvalho (2008: 161) reminds us of the importance of examining what she terms the
“biography of public matters” which can only be achieved through longitudinal analyses of
mediated texts. Moreover, given that “media representation[s] of social issues is...a function
of the discursive construction of events, problems and positions by social actors”, the
discursive strategies used by actors in the many arenas both before and after a journalistic

text is produced must also be considered. As will be discussed in more depth below, there is a
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need to contemplate the various social processes and discourses beyond and outside the text/s
under analysis to fully grapple with the complexity of issue-creation (Jenness 2004). In
adopting Rose and Valverde’s (1998) problematisation approach, my methodology was of
course guided by the central research questions listed at the beginning of this chapter. This
attends not only to the criminalisation of upskirting in Victoria in 2007 but the processes
through which it underwent issue-creation in mediated discourses in the lead up to (and after)
the Muto case. Because it is challenging to look beyond texts to consider the broader
sociocultural and institutional contexts (and journalism intersects with many different fields
of society), developing a research methodology that can capture all the moments in the ‘life’
of a news text, remains an essential, albeit “unaccomplished” goal of CDA (Carvalho 2008:
162). Part of the reason this has remained unattainable is that a snap-shot approach is often
employed, inspecting issue-creation only over the span of several days or months.
Conversely, | have opted for a media archaeology of the technics of everyday voyeurism to
contextualise the issues that erupted on Australian shores in the mid-2000s relating to new
technology and non-consensual sexual photography. In adopting a biographical approach to
social and political matters, such analyses can help make sense of the arrangements that
govern us (Carvalho 2008: 172).

| employed a historical-diachronic, longitudinal media analysis and examined coverage over
a ten-year period. In short, this approach focussed on the language used over this period, with
a particular interest in mapping out the changes over time in a chronological fashion. The
media analysis was broken into three phases. First, a critical collation from 2005-2014 over a
10-year period was conducted to observe general trends in how upskirting was presented in
news media. This enabled patterns to be identified, such as those pertaining to how upskirting
was (re)named: from peeping to upskirting and finally creeping. Such an approach led to a
second more targeted analysis of texts from 2005-2008, which was when social concerns over
non-consensual sexual imagery were most heightened. A refined examination enabled me to
identify how upskirting became an issue of social concern in Australia by analysing the kinds
of victims and offenders that repeatedly appeared in media reporting on this phenomenon. |
observed a transition from concern over beach and pool photography to the tourists and tennis
players photographed during the Australian Open. To answer how upskirting became
criminalised in Victoria, the third phase of my media analysis was an in-depth analysis of a
four-week period between January and February of 2007, which allowed me to investigate

coverage of the Muto case. An in-depth analysis involved a deeper attention to the language
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used and ideology deployed in the news articles that reported on the Muto incident, with a
focus on objects, actors, discursive strategies and ideological standpoints conveyed within the
texts (Carvalho 2008). My media analysis subsequently became progressively narrower at
each stage, allowing both general observations of trends and patterns and an in-depth analysis

of the signal crime at the Australian Open.

As Moore (2014: 2) notes, media are elements of culture and society and form part of our
cultural landscape; they transform raw events into news stories and participate in cultural
currents. My discussion in Chapter Five of media reporting and the Muto case, in particular,
examined how an event was transformed into a crime news story. | drew on Jewkes’ (2011)
account of news values defined as a set of criteria by which the newsworthiness of an event
can be determined — to explain why this incident contributed to the Upskirting Bill. I also
analysed the coverage to identify what this said about the everyday, by emphasising how the
everyday was represented as something threatened by those outside our borders. By drawing
on media criminology, | was able to establish some common trends in crime news
representations of the Muto case in January 2007. | problematised these representations of
upskirting and the implications this selective coverage of upskirting entailed for perpetuating
harmful representations about stranger danger and gendered violence. Principally, this
occurred at the expense of focussing on the insidious, but more mundane incidents of

upskirting that occur in public spaces, on transport and in leisure centres.

Several scholars have reflected on the complex relationship between the media and the
everyday, including Lefebvre (1991; 2002; 2004) and Highmore (2002; 2011). Highmore
believes that the everyday is often omitted from the mass media (at least explicitly), stating
that “the ordinary never stood much of a chance against the sensationalism of newspapers”
(Highmore 2002: 4). Lefebvre would agree with this reflection as he stated that while the
media does not “speak to” the everyday, it “enters into the everyday; even more: [it]
contribute[s] to producing it” (Lefebvre 2004: 57). This made conducting a discourse analysis
of the media coverage of upskirting with an attuned focus to the everyday, and how it was
represented, even more important. Lefebvre referred to the relationship between the media
and the everyday as ‘the mediatised everyday’ which results in the everyday becoming “the
prey of the media, used, misunderstood, simultaneously fashioned and ignored” (Lefebvre

2004: 59). Ultimately this produced a particular kind of everyday, one threatened in a
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momentary crisis by outsiders beyond community borders who seeped into the routine,

lurking in the shadows and jumping out unexpectedly to prey on innocent citizens.

Reference to the everyday (including everyday practices, spaces, times and objects) may be
difficult to detect for these reasons. The everyday may appear only fleetingly or be very
subtle; it may also be invoked as something in need of protection from dangerous offenders
(as a value); refer to what victims were doing (such as walking to the beach) or where they
were (a tennis tournament, a shopping centre, on a bus or train). The everyday may not be
present at all as Highmore and Lefebvre suggest is often the case; however, employing the
theory of moments renders the politicisation of the everyday more accessible in these
moments of rupture or crisis. By taking a problematisation approach (Rose and Valverde
1998) and examining the emergence of upskirting as an issue amidst broader concerns
surrounding technology in Western nations, the everyday can be interrogated both within
these moments (micro level) and on a macro scale. The scale of this project therefore shifts. It
expands and contracts like the lens of a camera as it traces the disruption of transgressive
movements in the isolated moments of the everyday (Lefebvre 2004), to the politico-legal
eruption in its wake, invoking new legislation in response to these momentary crises

(Philipopopoulos-Mihalopoulos 2012).

| also analysed parliamentary debates — a deliberative sub-genre of political rhetoric (llie
2010: 8). A parliament is a social institution which can be defined as an apparatus of verbal
interaction, or ‘order of discourse’ (Fairclough 1992: 40). Each social institution contains
‘ideological-discursive formations’ (IDF) and each IDF can be understood as a speech
community with their own discursive norms (Fairclough 1992: 31). Fairclough observes how
the ‘background knowledge’ (the naturalised ideological representations which are seen as
common sense) underpins these discursive norms and varies for each institution. A
parliamentary discourse refers to “an oratorical discourse targeting an audience that is asked
to make a decision by evaluating the advantages and disadvantages of a future course of
action” (Ilie 2010: 8). Analysis of parliamentary speech can reveal the rhetorical strategies of
Members of Parliament (MPs), their hidden agendas and any ideological or tactical bias,

among other insights (llie 2010).

I combined two approaches to CDA — those formulated by Fairclough (2001) and Wodak
(2001). Fairclough (1992) takes a three-pronged approach to CDA which maps three separate
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forms of analysis onto one another: the analysis of language texts; the analysis of discourse
practices; and the analysis of discursive events. | triangulated my observations using
Fairclough’s (1992) argument that the micro, meso and macro must be examined to really
contextualise findings and develop a deeper understanding of the phenomena under analysis.
This macro level is outlined in Chapter Four with a history of the ways in which technology
has been used by men to objectify women. Chapter Five summarises my meso analysis — the
in-between level between the micro and macro. In inspecting the media coverage of image-
based sexual abuse (specifically peeping and upskirting) in the years prior to 2007, | was able
to better understand the emerging conversations and framing of this behaviour. In doing so, |
observed how newspapers, what (Williams 2015) describe as an ‘elite discourse’, represented
the growing concerns over beach and pool photography of topless sunbathers and children.
Finally, Chapter Six was my micro-level analysis of the Upskirting Bill, achieved by

examining linguistic techniques of avoidance apparent in the Second Reading speech.

While Fairclough’s three-pronged approach emphasises textual analysis and performs CDA
at a micro, meso and macro level, Wodak is more interested in developing “tools relevant for
specific social problems” (Meyers 2001: 22). Wodak (2001) focuses on context and
subsequently devises a theoretical approach to CDA that addresses four different levels of
context: the immediate language of a text; the intertextual and interdiscursive relationship
between utterances, texts, genres and discourses; the social level (or extralinguistic) level
which is referred to as the context of situation; and broader socio-political and historical
contexts. While Fairclough’s (2001) three-pronged approach is methodological and is part of
the process of doing CDA, Wodak (2001) advocates for the switching between these levels as
a way of examining findings from different perspectives and minimising the risk of bias. In
this respect, Wodak (2001) suggests employing this contextual approach not only to “identify
the operation of power and dominance in discourse”, but as a way of increasing the reliability

of the findings and the rigour of the research design (Wooffitt 2005: 138).

Fairclough and Wodak (1997) share an emancipatory objective in conducting CDA. As a
problem-based methodology with emancipatory objectives, CDA offered an apt approach for
my thesis to examine the oppressive gender relations in my data and which permeate the
everyday. These were not the initial motivations | held when conducting my research; the
everyday and its relationship to crime as a source of disruption as revealed through various

discursive representations was the starting point for this research. However, after spending
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time with my data, it became clear that the everyday was not a place unaffected by power but
illustrated the many manifestations of domination and hegemony that trickle down into every

facet of everyday life.

CDA begins with a clear political agenda that sets out to reveal the role of discourse in
(re)producing and challenging dominance (Wooffitt 2005) and is distinctive in intervening on
the side of the oppressed. Fairclough and Wodak (1997) also unite in viewing language as a
social practice and considering the context of language use to be of the utmost importance
(Seale et al. 2004: 186). While I lean more towards a Fairclough inspired CDA, there are
limitations with his approach. Notably, Fairclough does not clearly distinguish between the
discursive and non-discursive — an issue that led me to employ media archaeology alongside
CDA. Additionally, Fairclough limits his analysis to single texts. Whilst somewhat
problematic, given that my dataset exceeded 320 documents and discourse analysis is usually
employed to examine a small corpus of texts, in practice, the short length of many of the
news articles | encountered did not present considerable logistical or methodological
difficulties for my analysis. As Jergensen and Phillips (2001: 89) note, “it is easier to show
how dynamic discursive practices take part in constituting and changing the social world
when analysing the reproduction and transformation of discourses across a range of texts”.
Given my interest in context, more than one document was necessary to explore this in
adequate depth which pushed me to search out other CDA scholars to compliment my

analysis and led to my discovery of Lazar’s (2007) feminist CDA.

I utilised Lazar’s (2007) influential work on critical (feminist) discourse analysis (CDA)

which examines unequal social orders in society. Such analyses aim to:

show up the complex, subtle and sometimes not so subtle, ways in which frequently
taken-for-granted gendered assumptions and hegemonic power relations are
discursively produced, sustained, negotiated and challenged in different contents and
communities (Lazar: 2007: 142).

Importantly, this approach understands that power and ideology sometimes manifest in ways
that are not always apparent to those involved in social practices. Irrespective of this
awareness, men nonetheless reap the patriarchal dividends (Connell 2005) and benefit from a

system where women are routinely subordinated and dominated. Like Connell (2005), |
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suggest that in claiming that patriarchal gender ideology is structural, this simply means that
“it 1s enacted and renewed in a society’s institutions and social practices, which mediate
between the individual and the social order” (Lazar 2007: 147). Critical (feminist) discourse
analysis endeavours to examine how dominance and power is discursively constructed and
produced and negotiated in relation to gender, and how these systems of order are maintained
(see also Munro 2017a). It is for this reason that CDA has been labelled as analytical activism
due to its emancipatory objectives. Therefore, such an approach is not incompatible with
Fairclough and Wodak’s CDA. Rather it is a specific form of this kind of analysis tailored to
revealing how the linguistics practices are implicated in patriarchal ideology and oppression
(Cameron 1992). While politicisation is often the central objective of CDA’s of parliament,
of equal importance is the de-politicisation of something which results in “the exclusion of
issues and/or people from processes of political deliberation and decision — placing them
outside politics” (Fairclough 1992: 241). For me, this related to the myriad of ways in which
upskirting was dislocated from the objectification at the heart of the behaviour and the

identification of men as perpetrators of this form of image-based sexual abuse.

To uncover how the everyday was represented, invoked and (de)politicised in relation to
upskirting, I drew upon a hybrid version of Fairclough (1992), Wodak’s (1997) and Lazar’s
(2007) varieties of F/CDA. For Fairclough, CDA is as much a theory as it is a method and is
best understood as “a theoretical perspective on language and more generally semiotics”
(Fairclough 2001: 121). Fairclough’s (1992) approach synthesises linguistic varieties of
discourse analysis with social theories of subjectivity and knowledge production. For
Fairclough, the effects of discourse include the construction of social identities, subject
positions and types of self; the construction of social relationships between people; and the
construction of systems of knowledge and belief. Of concern for me was the latter of these
three effects. Yet discourse analysis is multidimensional and these dimensions overlap and
require the progression from the interpretation of discourse to the description of the text.
Such interpretation and description must take place in “light of the social practices in which
the discourse is embedded” (Fairclough 1992: 231). Further, analysis often involves various
sources which are produced, circulated and displayed differently depending on the kind of

genre that a source belongs to.

In total, | analysed 328 media and political documents relating to upskirting/peeping/creeping

in Australia that were published between 1 January 2005 and 31 December 2014. This
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consisted of news media reports from all states and territories in Australia (n.317) and
political documents such as press releases (n.2), Standing Committee for Attorney-General’s
discussion papers (n.1) and Victorian parliamentary documents (including debates, legislation
and Explanatory Memorandum) (n.8).¢ While the majority of this analysis was on media
articles between 2005-2008, a longitudinal analysis enabled broad trends and patterns to be
detected, such as the attention on pools and beaches in 2005 and 2006, the increase of articles
during 2007 concentrating on the Muto case and the shift in terminology away from
upskirting circa 2010 which focussed instead on ‘creeping’. As Spender and Bardin (1985:
163) remind us, “in order to live in this world, we must name it. Names are essential for the
construction of reality, without a name it is difficult to accept the existence of an object, an
event, a feeling”. This examination of naming the practice of upskirting was a crucial

component of my analysis.

Parliamentary debates, legislation and official documentation on upskirting were accessed
through public archives such as the state government website and the online databases Austill
and LexisNexis.* Similarly, news media documents were located through Austill, LexisNexis
and Google News searches through entering the search terms ‘upskirt’, ‘up-skirt’, “up skirt’,
‘upskirting’, ‘up-skirting’, ‘up skirting’, ‘peeping’, ‘peeper’, ‘creepshot’, ‘creeper’ and
‘creeping’. To be included in my sample, articles had to concern upskirting occurring within
an Australian context. Articles that concerned upskirting-related events happening outside of
Australia were removed from consideration. In Chapter Five, | also outlined the problematic
coverage of news media outlets who both publish upskirt images of some female celebrities

and condemn the upskirting of others.

In all sources, the discursive structures of the texts were analysed to determine how the
technology, behaviour, offender, victim and everyday — or what Fairclough dubs “normality
beyond which is often very hard to reason and behave” — was invoked (Fairclough 1992:
172). The crucial discursive structure, that is, what is understood as truth (but may not

8 See Appendix Three for a breakdown of individual upskirt incidences by state and year.

49 It should be noted that Moore (2014) highlighted the issues with using such search engines for media
representations, particularly that they ‘flatten’ the article and decontextualise it so that it cannot be analysed
alongside other articles or adverts. While this is a legitimate concern, it would have been too time-consuming
to locate hard copies for all 320+ documents. | therefore decided to compromise and accepted this limitation in
exchange for a data set that could give me a snapshot of media articles on upskirting over a 10-year period.
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necessarily be true) under analysis in Chapter Six was the presence of forms of linguistic
avoidance, a specific form of avoidance speech. In Chapter Six | develop my own category of
this phenomena | term ‘misdirection’, which can be understood as an expression of what
Caffi and Janney (1994) dubbed avoidance speech. Analysing a range of discourse, from
court discourse to political discourse, Caffi and Janney (1994) discerned avoidance strategies

that were similar across speech situations. Janney defined linguistic avoidance as a:

complex, systematic, pragmatic, skill involving choices in different linguistic systems
(pronoun, determiner, person, aspect, modality, number, tense, voice, degree, negation
etc) that modify meanings at different levels of linguistic organization (word, phrase,

clause, sentence, discourse) (Janney 1999: 260).

Anchimbe (2008) examined the ways in which linguistic avoidance was apparent in speeches
given by politicians. He analysed the techniques of avoidance used by former French
president Jacques Chirac in an interview about France’s relationship with the United States
on the eve of the Irag war. Linguistic avoidance is also evident in what Humphry’s (2004)
dubs ‘management speak’ —a form of public discourse which employs highly ideological
language to stir listeners emotionally or intellectually and which has an important face-saving
function (Anchimbe 2008). Just like physical strategies of avoiding threatening objects (for
example, moving away from things), there are also speech patterns for avoiding threatening
concepts in discourse.® These generally appear in two ways; ‘talking away’ and ‘talking
around’ a negative concept without implicating oneself, or the position one represents. As
Brown and Levison (1987) note, this act of avoidance can be achieved through hedging
which involves the ways a sentence is framed, the emphasis on certain elements within the
sentence and its order. Janney (1999: 264) developed five dimensions to linguistic avoidance:
valence, proximity, specificity, evidentiality, degree, to which Anchimbe later added two

other categories: urgency and imaginary.

While these dimensions of linguistic avoidance are useful for general political discourse
analysis and indeed several of the dimensions were apparent in my analysis (proximity,

specificity and urgency for example), I situate my CDA more firmly in feminist studies

%0 These include closing the boundaries to the threatening object, becoming non-committal to the object,
increasing distance between the object and yielding to it (Janney 1999).
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which analyse speech acts that avoid, trivialise, neglect or otherwise diminish men’s abuse of
women. | am indebted to the work of feminist scholars Lamb (1991) and Romito (2008) who
specifically applied linguistic avoidance in this way. As Lamb (1991) explains, linguistic
avoidance refers to linguistic choices that obscure the issues of responsibility in discussions
of violence against women. Such strategies are regularly deployed in discussions of men’s
violence against women, where they often produce highly problematic accounts of the causes
and key issues associated with such violence. Such strategies can also tell us much about how
the everyday is imagined by individuals through revealing how they conceptualise a crime as

an act that disrupts, frays, reproduces or emerges from the social fabric they inhabit.

My variation of linguistic avoidance — misdirection — was developed using three specific
frame codes. This began loosely as an interrogation into statements about privacy;
technology; and upskirt perpetrators. Given the volume of data, | narrowed the focus to
statements that: explicitly discussed the privacy of men and women or men to the exclusion
of women); identified technology as the cause of upskirting (particularly those that causally
linked upskirting to expanding technology and which eliminated men as agents through re-
framing the discussion to new technologies); and statements that framed upskirt perpetrators
as ‘other’ by making value judgements about upskirters being ‘sick’, ‘aberrant’ or

‘disgusting’.

Conclusion

The research process is chaotic and in a constant state of evolution and flux (Mellor 2001).
Conducting this project has reiterated the necessity for developing responsive research
capable of adapting to the changing needs of a project and researcher, particularly projects
that span over several years such as a dissertation. Throughout this process, | have picked up
(and put back down) many different methodological tools until I came across the ones able to
facilitate the needs of my project. In isolation, each method constituted a new way of
approaching upskirting in Australia as this is the first media archaeology, CDA and
application of the conceptual framework of the everyday to this sub-genre of image-based

sexual abuse.
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In many respects, it would have been much simpler to have conducted a media archaeology
or a CDA or a content analysis of news reports or a theoretical examination of upskirting.
However, without the triangulation of multiple methods, | felt that the complexity of the
phenomenon would be compromised and ascertaining the relationship between upskirting
(the behaviour, the perpetrator the victim), technology and the everyday would be limited.
More importantly, to understand the gendered regimes of visibility at play that manifest
through avoidance speech and other subtle actions, a more holistic approach was needed to
fully encompass, examine and deconstruct the long-standing nature of these unequal social-
relations. These methods allowed a more nuanced and in-depth understanding of upskirting to
emerge by contextualising the criminalisation of upskirting in Victoria against the deeply
complex historical, technological, social, political and cultural backdrop from which it was
produced.
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Chapter Four: The Technics of Everyday

Voyeurism

In Chapter Two, | suggested that we are in a fourth historical phase of the everyday
(sometimes characterised as post or late modernity), defined by hyperconnectivity, mobility
and the mass consumption and production caused by capitalism. This fourth phase is defined
by the technologies used to produce the everyday; as Greenfield (2017: 13) observes, our
ability to perform the everyday competently is contingent on a range of discrete, obscure
factors. This results in a reliance on network access to accomplish even the most ordinary of
goals. Such access is overwhelmingly facilitated by Wi-Fi enabled smartphones — one of the
most rapidly adopted pieces of technology in human history (Greenfield 2017). It is the
smartphone which has become intrinsically connected to the act of upskirting circa 2007 and,
in particular, the powerful camera function available at the touch of a finger. But upskirting
did not emerge concurrently with smartphones and to conflate the two eschews a more

nuanced understanding of the long history that upskirting has in relation to various media.

It is for this reason that my first research question asked how we can understand the
emergence and practice of upskirting vis a vis the technology used. This chapter undertakes a
media archaeology to understand upskirtings emergence and criminalisation, examines the
technological preconditions of the practice and asks how everyday life relates to image
production and voyeurism. Importantly, whilst twenty first century upskirting has been
enabled by new miniaturised technologies, it does not happen because of these technologies.
Rather, it is the product of an ensemble of historical, social, political, cultural and
technological developments. In this chapter, | trace these developments and, in doing so,
examine how upskirting has evolved to become the practice it is today; transitioning from the
‘peeping tom’, to the ‘video voyeur’, the ‘upskirter’ and finally the ‘creeper’. Beginning with
a broad discussion of painting, the camera and cinema, | then narrow my focus to the video
camera and finally the mobile smartphone and Internet as they relate to the practice of
upskirting. Before | engage with this media archaeology, it is prudent to first detail my
theoretical contributions concerning gendered regimes of visibility and their relationship to

power and objectification (see Thompson and Wood 2018).
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Gendered Regimes of Visibility

To look, or be looked at, creates various relations between actors — relations that differ
depending on a series of questions involving the act of looking. Such questions are connected
to structurally patterned asymmetries of visibility and include who is looking at who or what,
why they are looking, how the looking is done and where and when this takes place. We
cannot divorce regimes of visibility from their socio-politically structured contexts without
risking abstraction. According to Sassetelli (2011: 124), the moment of visual representation
“is crucial in the formation of gender identities”. It takes seriously the act of looking and how
the gaze is the semiotics of our intentions (Warren 2011). Given the intimate connection
between upskirting, looking and visual representation, examining how gendered identities are

formed as a result of this mediated looking was integral to my analysis.

Because of the gendered association of seeing and looking (and, conversely, the conflation of
blindness and castration), my analysis was necessarily ocular-centric precisely because seeing
has been long associated with the male gaze. For Foucault (1980: 158), scopic regimes of
‘malveillance” and the disciplining and normalising effect of the gaze was a central focus of
his work. Jay traces the dethroning of the scopic regime in modernity where it was “violently
decentred” (1994: 96). He reflects on the extent that the eye is implicated in our everyday life
and that we might “become more aware of how mediated our visual experiences are by the
discursive contexts in which they appear” (Jay quoted in Smith 2008: 187). In an interview
with Smith (2008: 183-184), Jay reflects on the effect of technology for visual experiences.
He asserts that “it is necessary to focus on how they [technologies] work and what they do”.
However, he goes on to warn that it is equally important to maintain the ability to make
distinctions between different kinds of images and the experiences they provoke. Like Bryson
(1984), I believe it is important to ‘fuss’ about the relationship between gender and looking; it
is here that we can locate the crisis of vision in which visuality is blinded and dominated by
signs. The symbolism of the female body, particularly the genital and anal region visibilised
within the context of upskirting, reveals how scopic regimes have historically been

implicated in image-based sexual abuse (McGlynn and Rackley 2017a; 2017b; McGlynn,
Rackley and Houghton 2017).
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Whilst gender was never an explicit concern in Foucault’s writing, (indeed, the subject was
often gender-neutral in much of his work), his reflections on power, the body and sexuality
have inspired a great deal of attention in contemporary feminist literature (King 2004). In
particular, Foucault’s work on the cultural construction of sexuality and the body contributed
to the feminist movement against gender essentialism. There is a great deal of debate about
whether Foucault’s work is useful when considering feminist issues, for instance, not all
people feel his work is well aligned with gendered analyses. Jay, for example, asserted
Foucault was “unconcerned with women’s sexual experience” (Jay 1994: 416). Feminists
such as Hartsock (1990) and Alcoff (1988) suggested that there is a fundamental
incompatibility with pure Foucauldian analyses of gender, while Moi (1985: 105) claimed
that “the price for giving into his powerful discourse is nothing less than the depoliticisation
of feminism”. One of the most enduring criticisms of Foucauldian theory for many feminists
is that Foucault’s nihilism and relativism have resulted in accusations of an account of power

that has no room for agency and resistance (McLaren 2002).

While it might be true that Foucault did not explicitly engage with issues relating to women,
their bodies and their sexual experiences, it does not, therefore, follow that his work is not
useful within a gendered analysis. There is not room here to engage with the extensive debate
about Foucauldian theory within a feminist context. However, given my use of Foucauldian
theory is more second hand in nature (drawing on Brighenti’s work which better accounts for
gender), I acknowledge the ongoing debates regarding Foucault’s theory within a feminist
context. My analysis is preoccupied with visual culture because of the nature of peeping,
creeping and upskirting, and Foucault’s work on vision and scopic regimes (which I use most
prominently in relation to Brighenti’s research), has been useful, in my own feminist
analysis.®* | have not found his work incompatible within my framework; perhaps because
this is not a strictly Foucauldian and instead, ala Foucault, | use his work as one of many

‘tools’ in my conceptual toolKkit.

In addition to drawing on Brighenti (2010), I also rely on Warren’s (2011) work on the role
of the eye in the social world. Warren (2011: 543) holds that the eye (and the act of looking)

is at the centre of social control in everyday life. The eye is the foundation of social order and

51 Such practices are of course embodied and call upon other senses to carry out the capture of non-consensual
sexual images, but these senses are not as critical to an understanding of upskirting.
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is “an important facet of a set of bodily signals that constitute social control in the everyday
life of Western culture — the first bastion, as it were, of society’s defences against violence
and disorder” (Warren 2011: 544). Restricting such analyses to what the eye can perceive,
can no longer adequately capture the state of social life, which is now inherently a techno-
social life. It is for this reason that | use the work of Brighenti (2010). His more
contemporary reflections on the intersection between vision and technology, married with
feminist work which explicitly engages with objectification and the male gaze, overcomes
many of the shortcomings of a strictly Foucauldian analysis.

Visibility creates relationships, and | am interested in discerning what these subject relations
mean within the context of looking, particularly when the other is unaware that they are being
looked at. Vision is not projected in a vacuum; it occurs between people and objects in spaces
and times, and is guided by affordances, possibilities of action and invitations to action
(Brighenti 2010). Brighenti (2010: 3) notes that visibility is “a phenomenon that is inherently
ambiguous, highly dependent upon contexts and complex social, technical and political
arrangements which could be termed ‘regimes’ of visibility”, a systematic, routine and
strategic set of practices that maintain the visibility or invisibility of specific phenomena for
particular ends. Visibility can thus be conceptualised as a dimension of the social at large, as
a field of inscription and projection of social action, and as such, Brighenti suggests that the
visible can be explored as a territory (Brighenti 2010: 4-5).

Scholars have written about the ramifications of the loss of eye contact in an increasingly
urbanised city filled with strangers and others have considered the ethical relations that
shared eye contact (and the lack thereof) can produce. Levinas (1991) reflected on the role of
eye contact and the importance of this exchange in producing ethical relations between
actors. Levinas (1991) believed that the face of the ‘other’ communicates an ethical
requirement with the subject; a relationship of peace that mandates “you shall not kill me”
(Bernasconi 1997: 90). Simmel (1908) echoes the import of face-to-face encounters which
enable the sharing of eye contact, advocating that eye contact is needed to establish social
relations between self and other. He asserted that eye contact is a pure social interaction, or
‘sociation’, that forms an unspoken contract between two strangers. Indeed, vision is so much
a part of subject creation that Brighenti (2010) suggests that vision is subject-making; a

subject is born only through the creation, development and maintenance of visibility
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relationships. This means that when one subject looks at another and that look is not returned,

an asymmetrical relationship is established.

Building on Simmel’s work, Urry (2004) suggested that it was the sharing of a look which
produced intimacy because of the “most complete reciprocity” of this shared gaze — “[o]ne
cannot take through the eye without at the same time giving” after all (Frisby and
Featherstone 1997: 112). Simmel feared such interaction was becoming less and less apparent
in city spaces as a result of urbanisation and the influx of strangers which subsequently
reduced the opportunity for such intimacy to occur. This was a concern also shared by
Sennett (1996: 15) who asserted that the proliferation of freeways and roads in city spaces to
the detriment of walking pathways had resulted in spaces that were “meaningless or even
maddening”, because it had become a “mere function of motion”. Featherstone et al. (2005)
reflected on the consequences of not returning the look of another because of the rising use of
the automobile (over other forms of mobility such as walking or riding a horse). For them, the
sense of community and the social obligations established through eye contact and face-to-
face encounters were lost as people became flows of faceless, ghostly machines. The human-
ness of others in the community disintegrated as a result of the loss of such an exchange, as
“there is no reciprocity of the eye and no look is returned from the ‘ghost in the machine”
(Featherstone et al. 2005: 30).% Similarly, no look is returned when men upskirt women —
women are precluded from the exchange and do not share the look from the digitised eye that

captures non-consensual images of their genitals.

Watching is active while being watched is passive and in many Western societies, it is
typically the male who watches and the woman who is watched, resulting in a form of control
and domination (Brighenti 2010: 28). This arises because of gendered vision (Gribaldo and
Zapperi 2012), or what I term ‘gendered regimes of visibility’ that are intimately connected
to the sexualised dimension of visibility. Sight can violently provoke lust, desire and
voyeurism. In the case of upskirting, the action concerns inscription and projection on the
female body. Looking inherently involves a power differential, whereby the looker is situated

as superior to the viewed (Brighenti 2010: 27). Asymmetrical relations emerge within, and

52 Tonkiss (2003: 15), however, argues that there is no longer a need to live face-to-face. Now, individuals can
live ‘side-t0-side’ in the city which she characterises as a container of indifference. Others have since observed
that we no longer only live side by side but also through our screens.
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because of, these regimes of visibility. There is a significant difference between looking at
another and sharing a look with them through eye contact, and looking at another who does
not know they are being seen. Moreover, returning eye contact is not enough in itself to
ensure a reciprocal exchange. Take for example a woman who is being stared at on the street
by men. While the woman may meet the gaze of the men who leer at her — this act of looking
does not take place as an equal exchange, simply because the gaze is returned. The men who
objectify the woman by staring at her body (and making eye contact), cat-calling or following
her, is often received as threatening, unwelcome and unwanted (Tran 2015). | am interested
in applying these understandings of visibility regimes and looking relationships when the
looking is done with a mechanical or digitised eye and how this produces specific gendered

regimes of visibility.

This gendered vision is (and has been) used as a power device for the control and domination
of women and takes place in the social field of visibilities that produce and reproduce these
social relations. Indeed, to gaze implies more than ‘to look at” — “it implies a social,
psychological relationship of power in which the gazer is superior to the object of the gaze”
(Schroeder and McDonagh in Nguyen 2007: np). Gendered regimes of visibility then, are the
construction of subjectivity through the creation, development and maintenance of visibility
relationships. These relationships are structured by a hierarchy of vision that emerges in
social fields of visibilities, and it is through these discourses that social relations are produced
and reproduced. In looking at the complex social, technical and political contexts that form
regimes of visibility, we can see how specific gendered regimes of visibility are produced

when we focus on the asymmetricity of vision.

Intimately connected to these gendered regimes of visibility is objectification, hegemonic
masculinity and power. As O’Toole et al. (2007: xii) observed, “gender and structural social
arrangements ... are almost always imbued with an asymmetrical distribution of power”.
Brighenti’s work is indebted to Foucault’s (1975: 187) Discipline and Punish and his

theorisations on disciplinary power.> He defines this disciplinary power as something that is,

%3 So invested was he in such endeavours that he claimed: “The archaeology of the human sciences has to be
established through studying the mechanisms of power which have invested human bodies, acts and forms of
behaviour” (Foucault 1980: 61).

85



exercised through its invisibility; at the same time, it imposes on those whom
it subjects a principle of compulsory visibility. In discipline, it is the subjects
who must be seen...It is the fact of being constantly seen, of being always
able to be seen, that maintains the disciplined individual in his subjection
(Foucault 1975: 187).

This understanding of disciplinary power and its relationship to visibility is useful for
uncovering the gendered aspect of vision. As | argue in this chapter, woman’s visibility and
her ‘to-be-looked-at-ness’ which defines what it means to be a woman, is a repeated theme in

my analysis.

In its most broad definition, objectification commonly refers to the treating of women “as
objects for men’s use and abuse” (Nussbaum 2010: 68). As Nussbaum (2010: 68) explains,
under this definition, “the objectifier treats the objectified as a mere tool of his ends, not as an
end in herself”. Objectification is, however, a ‘cluster concept’ that cannot be reduced to a
single plain or attitude. It is important to understand the various actions and attitudes that
objectification extends to, as it is much more than simple instrumentality and a denial of
autonomy. Objectifying behaviour includes (but is not limited to): instrumentality; denial of
autonomy; inertness; fungibility; violability; ownership; denial of subjectivity; reduction to
the body; reduction to appearances and silencing (Nussbaum 2010: 69-71).% Given that “the
body and the various modes through which it is objectified is one of the most productive
avenues of intervention and analysis for the feminist study and practice of visual culture”

(Jones 2013: 473), 1 began my own analysis here.

Within the context of upskirting, women are seen as objects to be used by men at their leisure
— a defining feature of patriarchy and a central component to Kelly’s (1988) notion of ‘sexual
access’ discussed in Chapter Two. If we consider visual objectification within the context of
gendered regimes of visibility, such regimes “show how men see the world, how in seeing it
they access and possess it, and how this is an act of dominance over it” (MacKinnon 1993:

326). Upskirting is an example par excellence of the asymmetrical and gendered regimes of

54 Martha Nussbaum (2010) is responsible for the first seven behaviours that are listed, while Rae Langton
(2009) developed a further three (8-10). See also Mulvey and MacCabe (1980), Mackinnon (1989) and
Hesford (2004).
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vision which exert control and dominance over women. Not only are women subjected to
being looked at without knowing they are the object of interest by another, but what is being
seen is that which they designate as private through the fabric boundary of their underwear,
dress and skirt. This action not only transgresses the spatial order of the sites women occupy
but exemplifies the boundary transgression of public and private that is only made possible
through the sensory enhancement offered by visual technologies. Here we can see the
prescience of De Beauvoir’s statement that “men's stares flatter and hurt her simultaneously;
she wants only what she shows to be seen: eyes are always too penetrating ... masculine
desire is as much an offence as it is a compliment” (De Beauvoir 1953: 351). It is for this
reason that Brighenti (2010:29) no doubt stated that the act of men watching women
“highlight[s] a phenomenon of extraordinary importance for those interested in studying how
visibility constitutes itself”. Indeed, this phenomenon is a central focus throughout my

analysis.

In the following section of this chapter, | explore the nexus between the gaze, image
production and objectification with reference to Laura Mulvey’s work on cinema and
scopophilia. In the analysis that follows, numerous instances of objectification are made
apparent, revealing the historical and ongoing reality for women who are not only stigmatised
and treated as part of an underclass but who are visibilised through various media in ways
that consistently objectify them.%s As Sassetelli (2011: 131-132) observed in her interview
with the prolific Laura Mulvey, women were and are, exploited both through their bodies and
through images of the female body. Representation and the questions it elicits cannot be
ignored when we accept that the female body is frequently a sight and site of oppression — “it
is impossible to conceive of liberating the female body without analysis of oppressive
representations of the female body” (Sassetelli 2001: 132). Below is an exposition of

oppressive representations relating to voyeurism, peeping and creeping.

%5 Like Dworkins (1974) and Langton (2009), I hold that objectification is a prominent form of social shaming
and is an intrinsic part of upskirting.
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Painting Peeping: 18™" and 19" Century Representations of Upskirting

Some might question the need to begin with painting rather than the birth of the camera. Yet,
in many ways, the practice of representing the female form in art is no less important to the
history of upskirting than the advent of the camera. To uncover the social relations implicit in
gendered regimes of visibility, we must look further back than the creation of the camera and
the photograph if we are to contextualise and understand the emergence of upskirting as a
practice. If media act as extensions of perceptual senses (McLuhan 1964), we should begin
with earlier modes of representation and communication to capture the whole picture, so to
speak. We start, then, in what Lefebvre dubbed the first phase of the everyday, during a time

when the everyday was not defined by and infiltrated with the objects of industrialisation.

Vision is an act and not just a thought, and it is imbued with desire, passion and power. In
Merleau-Ponty’s work on Eye and Mind, he explored how artistic practices such as painting
functioned as a form of vision (Merleau-Ponty 1964). Merleau-Ponty (1964) was one of the
first scholars to explicitly explore the archaeology of the visible, in which he discussed the
‘carnal formula’. This referred to the visceral ways in which paintings can evoke desire and
feeling within the body of the viewer and how something “makes itself visible in us”
(Quigley 2013: 3). Painting functions as a form of visibility which extends the act of vision,
where the invisible is made manifest through the painters encounter with the objects they
paint (and which is revealed to them through the act of perceiving and painting). “An image”,
wrote Berger (1972: 9) “embodies a way of seeing ... [and] is a sight which has been
recreated or reproduced ... No other kind of relic or text from the past can offer such a direct
testimony about the world which surrounded other people at other times”. What this
reflection demonstrates is how the specific vision of the image-maker, in this instance, the
painter, is recognised as part of the record. | focus on what it means for the image of women
to be seen by a man, by first discussing certain key ideas relating to the centrality of the nude
in the European painting tradition before looking at two examples relevant to peeping and

upskirting; Jean-Honoré Fragonard’s The Swing and John Collier’s Lady Godiva.
Men look at and survey women before deciding how to treat them and the way a woman is
treated is determined by how she appears to a man (Berger 1972: 46). This has implications

for the representations of women in painting and other artistic media as it reflects gendered
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cultural attitudes. The social presence of a man, both in visual culture and society, is different
to that of a woman (Berger 1972), for women are associated with nature and men with culture
(Ortner 1974). If it is always culture’s project “to subsume and transcend nature, if women
[are] considered part of nature, then culture would find it ‘natural’ to subordinate them”
(Ortner 1974: 73). If we recall that the natural world defined the first phase of everyday life
and that the second phase saw the beginning of the colonisation of the everyday by consumer
culture, then alongside Ortner’s (1974) analysis we might read this as not only the
domination of nature by culture but the symbolic domination of women by men. However,
this would imply a period where women were not dominated by men which, during most of
Western nations history, has not been the case. To address this issue of domination and
inequality, Ortner (1974) emphasised the need to better identify, deconstruct and overturn the

effects of both cultural language and imagery which frequently devalues women.

During the Renaissance and Enlightenment periods when many nude paintings were created,
a woman’s primary purpose was to be married and bear children; to be born a woman meant
to be awarded a small, confined space where men kept them. Women'’s success in life was
intimately linked to how she appeared to men as this was of “crucial importance for what is
normally thought of as the success of her life” (Berger 1972: 46). The nude painting,
typically found in European oil paintings, illustrates how women were seen and judged.
Moreover, the relations between men and women were articulated in these representations:
“men act and women appear. Men look at women. Women watch themselves being looked
at...thus she turns into an object — and an object of vision: a sight” (Berger 1972: 47). These
reflections note the ways in which the representation of a woman’s body results in her
objectification because she appears not for herself, or other women, but as a sight for men to

look upon.

Distinguishing between a nude and naked image is important. To be naked is to be oneself,
however, to be nude “is to be seen naked by others and yet not recognised for oneself”
(Berger 1972: 54). When considered in the context of nude images, this becomes especially
important as women, who are valued only for what they look like, are here recognised first as
a nude. The naked/nude hierarchy occurs because a naked body has to be seen as an object in
order to become a nude. Nude paintings show an early manifestation of the objectification of
women’s bodies. Most nude paintings were of women and painted by men for men. The

painter’s vision is so strong that it ‘binds’ her to him, making no allowances for the spectator
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who can only see the image as a reflection of this relationship; the spectator is always on the
outside. For women, visuality meant becoming the blinded object of another’s sight “the
observed of all observers, the women are to be seen, not to see and for them, equally,
visuality is the experience of Being becoming Representation” (Bryson 1984: 75). In such
paintings, the relationship between the female body and visuality become apparent as an

unequal, asymmetrical encounter.

The consumer of such images is both a voyeur of the female subject and a witness to the
creation of the image. In this respect, the spectator becomes a voyeur when looking at nude
images. He looks at the manifestation of this process, of this relationship between painter and
object but knows that she is not naked for him and that he cannot turn her into a nude in the
same way that the painter has. But the spectator is presumed to be a man and “it is for him
that the figures have assumed their nudity” (Berger 1972: 54). Such images were often
purchased for personal collections and hung in places like meeting rooms. Indeed, Les
Orédes by Bougereau is one such painting that provided comfort to men who felt outwitted,
offering a reassurance that their status was at least higher than that of a woman (Berger 1972:
57).

Figure 4.1: Les Orédes by Bougereau 1825-1905.
Source: http://tinyurl.com/z699mpe
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Nead (1992) builds on Berger’s work in her commentary on the patriarchal tradition of the
female nude and suggests that the genre of nude art sits on the edge of art itself, challenging
the boundary between aesthetics and obscenity. Using Mary Douglas, Nead suggests that in
seeing the female nude we are exposed to the bodies boundaries that are regarded as polluting
and dirty. These images explicate social deviation— such boundaries cannot be separated from
other cultural and social boundaries and require regulation and framing to control the issues
that the representation of such spaces and boundaries evoke. According to Nead (1992: 525),
“the distinctions between inside and outside, between finite form and form without limit,
need to be continuously drawn”. The symbolic importance of the female nude is that it marks
the limit of art and the external limit of obscenity. Through artistic style it transforms the
obscene into the aesthetic, transforming an image into art in the process. An interesting
parallel between the nude and the naked body of a women in pornography is apparent in this
reading: if pornography is the ‘other’ to art in its portrayal of the sexually unmediated (Nead
1992: 529), this insinuates that there is a difference between a female nude and a

pornographic image of a woman.

For Andrea Dworkin (1983), however, the representation of the nude female body is always
pornographic; “in the male system, women are sex...who belong to all male citizens. Seeing
her is seeing porn. Seeing her sex, especially her genitals, is seeing porn”. Among other
forms of objectification, we can see Nussbaum’s (2010) fungibility and Langton’s (2009)
reduction to body parts and appearance at work in nude paintings. Women are represented in
these images and exposed for the purview of the male gaze. Through this lens, the artist,
video voyeur, upskirter and creeper are all amateur pornographers. This reading of what it
means to curate images of the female body (and images of female body parts) is accurate in a
web-enabled hyperconnected world where upskirt and creepshot images are now shared.
Many of the websites these images appear on are pornographic websites. Upskirts, creepshots
and voyeurs have become distinct sub-genres on these web pages where the line between
staged recordings and those taken without the women’s consent becomes blurred. Indeed, it is
precisely this act of taking intrusive pictures without consent that is so arousing for users,

which I discuss in more detail later in this chapter.

If upskirting is fundamentally about observing and producing images of a women’s genitals,
where does this fit in the history of representing and looking at women’s bodies? Upskirting,

divorced from the technology used to facilitate it today, is reminiscent of the ‘peeping Tom’
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of decades past and is a contemporary example of one of the many ways in which female
bodies are objectified through gendered regimes of visibility. But where did this term
‘peeping Tom’ come from? Through looking back to the various representations of Lady
Godiva dating as far back as the 11" century, we see that art holds one answer to this
question. The legend of Lady Godiva states that she attempted to persuade her husband,
Leofric the ‘grim’ Earl of Mercer and Lord of Coventry, to reduce the heavy taxes he placed
on the townspeople (Green 2018; BBC 2014). Hesitant to agree to this proposition, Leofric
countered that he would reduce the taxes on one condition; that she ride through the town on
horseback naked. Determined to assist the citizens of the Coventry she agreed to this
arrangement, however, she ordered everyone to remain indoors and avert their eyes as she
made this journey. With her long golden hair acting as a cloak, she rode through the city
where all but one of the citizens obeyed her request to stay indoors. A man named Tom was
unable to resist the temptation to gaze upon her naked flesh and unbarred his window to catch
a glimpse of the Countess (Green 2018). However, before he could look upon Lady Godiva’s
flesh, the story reports that he was struck blind. Such is the origin of the term ‘peeping Tom’,
and more than one thousand years later, it is still used today (Donoghue 2002).

In the late 19" century, John Collier popularised the image of Lady Godiva, representing her
riding through the town, hiding her breasts with her hair and averting her eyes. In the
background, the windows have been shut and there are no other people in the image besides
Godiva and her horse. To look at Godiva is to disgrace her, seeing that which she does not
want to be seen by others. Tom is rendered blind not just for looking at Godiva, but for
threatening and compromising her modesty with his stare. It is clear here that the intention in
this image is not to paint another nude object/woman as was done in the European oil
paintings detailed above. Like the townspeople, the spectator is discouraged from looking.
The painting provokes a complex relationship between looking and not looking. Berger’s
claim about seeing and knowledge is reinforced here, where he reminds us that the
relationship between seeing and knowing is never settled and “seeing and knowing are so
close to each other that they constantly influence and interfere with each other, to the point
that the boundary between perception and knowledge fluctuates and practically vanishes”
(Brighenti 2010: 11).
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Figure 4.2. A painting of Lady Godiva by John Collier. Source:
http://tinyurl.com/z2t8k4m

While ‘peeping Tom’ has its roots in the early expression of upskirting, perhaps the most
relevant painting in terms of representing the actual practice of upskirting is The Swing, one
of Jean-Honoré Fragonard’s most renowned paintings, created in 1767. The painting was
commissioned by French libertine Baron de St Julien who approached Fragonard to paint an
image of his mistress on a swing as she was pushed by a Bishop. It is reported that the Baron
said to Fragonard “place me in a position where | can observe the legs of that charming girl”
(Cuzin 1988: 260). During this period, such a request was considered perverse and was
refused by several other painters before Fragonard accepted the piece. The image depicts the
Baron’s mistress perched upon a swing in a beautiful peach dress, pushed by a man behind
her who is her husband and concealed in shadow, while the Baron is illuminated under the
woman’s dress. She is subjected to the gaze of a man below her and is pushed with such force
that she has lost a shoe. This depicts her reckless abandon and complicity in the action,
emphasised further by the loss of a shoe mid-swing, for she stares back at the Baron staring at
her, knowing that he can see up her dress.
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Figure 4.3. Jean-HonoréFragonard’s The Swing.

Source: http://tinyurl.com/hovvglr

The production of such pieces and their association with aesthetic judgement entangles
objectification with art so that they become indistinguishable. In assessing the value of the
piece, we are invited to reduce the woman to her appearance and body parts, to compare them
with similar works and reflect on the representation under scrutiny. While this practice is not
isolated to nude artwork, it does hold implications when considered amidst a broader history
of women’s objectification and subordination which is (re)produced through countless
cultural motifs. This is perhaps one of the most explicit and obvious manifestations of the
relationship between women’s bodies, representation and visibility, but it is an important one
for such values and attitudes that informed that tradition are now “expressed through other
more widely diffused media — advertising, television, photography and film” (Berger 1972:
63). Whereas The Swing reflects the internalised male gaze of the woman to the spectator,
Lady Godiva instead acts like a mirror — showing the audience themselves looking at Godiva
and the consequences this looking holds for the naked/nude female body. Whether a woman
wants to be looked at or not is irrelevant — these images are about men’s desire. We can see

this pattern similarly repeating itself with photography and film, for “the camera’s eye, as
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monocular as that of a peephole, produce[s] a frozen, disincarnated gaze on a scene
completely external to itself (Jay 1994: 74). This sense of disconnection from what is viewed
and the ownership, power and control of the images that are captured using a camera, are key
themes in both photography as art and as image-based sexual abuse.

Photography and Film in the 20" Century

Photography not only remorselessly encroached on the turf of painting but enthusiastically
plagiarised from the genre, usurping the “painter’s task of providing images that accurately
transcribe reality” (Sontag 1977: 94). Despite contestation by some over whether
photography invigorated or usurped painting, what is clear is that photographs are as much an
interpretation of the world around us as paintings and drawings are (Sontag 1977: 6-7).
Underlined by the desire to facilitate and instigate “intensive seeing”, photography thus
marked the beginning of a new era of visibility and changed the very way men saw (Berger
1972). While the camera had been developed in the 11™ century (Newhall 1982), it was not
until the 19" century that the first successful camera image was created and the first film
devised. By 1900 the Brownie camera (a small, inexpensive cardboard box camera that took
2 Yainch pictures) was introduced along with the concept of the snapshot, popularising the
camera and providing the catalyst for a fundamental change in human perception (Newhall
1982). Indeed, the “representational possibilities and mass proliferation of photographic
images became salient features of modern culture” (Dant and Gilloch 2002: 6). Moreover, the
industrialisation of camera technology enabled the democratisation of all experiences by
translating them into images (Sontag 1977). The introduction of such technology has had a
profound effect on everyday life in a way quite unlike any other device or practice. It has
been argued that the taking of photographs has become the everyday practice that narrates our
domestic lives (Carrabine 2011: 6). We need only think about ‘selfie’ culture and the practice
of uploading travel photos and family ‘happy snaps’ to social media to see just how true this

has become.

Not only is the camera an essential tool for conducting an upskirt but it is a piece of
technology that has instituted a new visual code. It determines “what is worth looking at and
what we have a right to observe” (Sontag 1977: 3). Mechanical reproduction changed our

understanding of images and visual culture and “the unprecedented availability of
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reproduction was turning the past into an archive” (Huhtamo and Parikka 2011: 7).
Technology gets its meaning from the pre-existing discursive contexts in which it is
introduced (Huhtamo and Parikka 2011: 8). We can, therefore, understand the crucial role of
photography and the camera against the backdrop of the nude paintings which were
previously the predominant public representation of the female body until the late 19™"

century.

The automobile and, decades later, new media, are often cited as new technological
innovations that propelled us towards the postmodern world we now inhabit, but the camera
has had an equally profound influence on the contemporary everyday. Photography first came
into its own as an extension of the middle-class flaneur’s eye. For Benjamin and later Sontag
(1977: 55), the photographer was “an armed version of the solitary walker reconnoitring,
stalking, cruising the urban inferno, [a] voyeuristic stroller who discovers the city as a
landscape of voluptuous extremes”. One of the most important changes that has arisen as a
result of the new codes of vision produced by the camera is the fundamental shift in how we
approach both distance and proximity. As Larsden (2014: 125) notes “distance [and
proximity] have never meant so little and so much, with the world getting smaller and larger
at the very same time”. The camera allows vision to be extended in ways that are inaccessible
to the naked eye and like the microscope, provides for a close examination of things at a
resolution that is beyond ordinary perception, capturing the world in new ways.

While this period produced photographic seeing that enabled an aptitude for discovering
beauty in the ordinary, it also resulted in a tremendous promotion in the value of appearances
as the camera recorded them (Sontag 1977: 85-89). In addition to altering how we approach
that which appears before us, it provoked a fundamental shift in how we understood the
private and public. Camera technology enabled an extension of vision, a shift which was
altered even further with the advent of surveillance and video cameras. However, cameras not
only made it possible to know more by seeing more, “they changed seeing itself, by fostering
the idea of seeing for seeing’s sake” (Sontag 1977: 93). As a result, private sites and sights
previously inaccessible to the public were slowly rendered more visible, a phenomenon we
can clearly see occurring in the case of upskirting in the 1990s and 2000s. In this context, we
can understand why Barthes (1981: 15) asserted that “the ‘private life’ is nothing but a zone
of space, of time, where I am not an image, an object”. The private here has become

redefined as a space where individuals can retreat from the gaze of the camera, protecting
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themselves from the personal death that occurs as a result of becoming a ‘total image’, a fate
they are subjected to as soon as they enter the public sphere. Suddenly, humans were
simultaneously able to see more and, in turn, come to know more about the world around
them. It was through this process that the photograph and the camera came to be regarded as
an instrument for knowing things and as such, reinforced the relationship between seeing,
knowing and power (Sontag 1977: 93). What we could see, aided by the zoom of a camera

lens and the ability to freeze a moment in time, became synonymous with knowledge.

The values inherent in vision and its production that intimately connected with upskirting
started to take shape through the regimes of visibility generated by cameras and photographic
seeing. “Photographic vision,” Sontag (1977: 90-99) argued, “has to be constantly renewed
with new shocks ... so as to produce the impression of violating ordinary vision”. In the era
of photographic seeing “what is beautiful became just what the eye can't (or does not) see:
that fracturing, dislocating vision that only the camera supplies” (Sontag 1977: 90-99).
Within the context of upskirting, such claims are evident: ordinary (unaided) vision means
that looking up a woman’s dress or skirt is usually quite difficult, at least if discretion and
covertness are desirable. Using a camera to photograph a woman’s genitals violates ordinary
vision through seeing that which is normally private. Both distance and proximity, public and
private, are ascribed new meaning because of the new ways of seeing instituted by
technology. The re-inscription of meaning occurs because of the speed that images and
information can now be produced and distributed. New technology is transformed into
vehicles for transmitting information and it is this process of speeding up and increased data

dissemination that some have asserted is destroying the world today (Virilio 1991).

This reconfiguration of the relationship between the everyday and vision is amplified when
we consider Minor White’s (1952/2006: np) famous statement that “the photographer
projects himself into everything he sees, identifying himself with everything to know it and
feel it better”. What does it mean, then, for the photographer to project himself into a
woman’s intimate areas, rendering visible that which she wishes to keep hidden? Sontag
(1977: 14-15) provides a response, noting that “there is something predatory in the act of
taking a picture” because seeing them in a way that they never see themselves violates the
subject. Such an understanding of the person symbolically possesses them by turning them
into an object; to photograph someone is to commit a soft murder because of the

transformative process from subject to object. Aggression is a potentiality in every use of the
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camera and the person or thing photographed is the ‘target’ in the literal and figurative sense
of the term (Sontag 1977). When considering objectification, an implicit relation between this
understanding of photography and the violation of both autonomy and agency becomes
apparent. Analysed through Nussbaum’s (2010) first principle of objectification —
instrumentality, the objectifier (the photographer) uses the objectified as a tool for his or her
purposes. As an “ideal arm of consciousness”, to photograph someone is to appropriate them
and render them a thing. In the case of upskirting, the ideal arm of consciousness extends
vision to men so inclined to use technology to capture sights not normally visible to the naked
eye (Sontag 1977: 90).

The introduction of the camera set into motion new ways of seeing and was the catalyst for
new regimes of visibility. Such shifts occurred as a direct consequence of technological
advancements that fostered changes in how both distance and proximity and public and
private were understood. The media archaeology thus far has outlined the crucial relationship
between media and the codes of vision they have created. One of the chief concerns in this
chapter is how we can understand the construction of subjectivity through visual media and in
doing so analyse how “representation places people in particular positions ... mak[ing] people
actors, or subjects” (Sassetelli 2011: 129). This is a profoundly political act and occurs as a
product of the broader social and cultural environment which structures both representations
and the ways of seeing these representations. In what follows, I return to visual
representations of women and examine the codes of vision fostered by cinema as they relate
to women’s bodies and peeping. Closely associated with the production of the camera and the
still photograph, the motion picture in many ways opened new possibilities in vision that was
not possible with the still photographs produced by the camera. By 1927 when motion
pictures were able to introduce both sound and moving images, a new style of art, form of

entertainment and regime of visibility was born.

In a world ordered by sexual imbalance, the pleasure of looking is split between active/male
and passive/female. Women are displayed as sexual objects which are an ongoing leitmotif of
the erotic spectacle; from pin-up posters to erotic films “she holds the look, plays to and
signifies male desire” (Mulvey 1975: 62). In analysing the representation of women in film, it

would be remiss not to draw upon Laura Mulvey (1975), whose work is instructive for
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thinking through issues of objectification, technology and gender.5¢ Mulvey began one of the
earliest reflection on how “technology shapes our visibility regime as much as [gender
shapes] of our ways of seeing” (Sassetelli 2011: 125). While technology does not simply
determine such ways of seeing, it nevertheless is crucial in affecting the context in which
ideas are formed (Mulvey 2005: 9). Just as cameras used within a cinematic context encodes
the male gaze by portraying women as objects to be looked at, so too does the smartphone or
micro camera used by a man who upskirts women. These gendered regimes of visibility
which some have described as the ‘patriarchal language’ of Hollywood, represent women as
an object, rather than subject, and are evident in forms of image-based sexual abuse such as
upskirting (Sassetelli 2011: 124).

Drawing on psychoanalysis, Mulvey asserted that there are two ways with dealing with the
anxiety the female subject provokes when on film due to her lack of phallus: voyeuristic
sadism and fetishistic scopophilia.’” The latter is relevant to understanding upskirting and
refers to “circumstances in which looking itself is a source of pleasure” (Mulvey 1975: 59).
One of the principal features of scopophilia according to Freud is the taking of other people
as objects and subjecting them to a curious and controlling gaze. Scopophilia can result in
harmful behaviour, whether on screen, as a cinema viewer or as an upskirt perpetrator and
these 'obsessive voyeurs' and peeping Tom's “only sexual satisfaction come[s] from
watching, in an active controlling sense, an objectified other” (Mulvey 1975: 60). Such
scopophilic looking can also be understood as objectification — including denial of autonomy,
denial of subjectivity and inertness (Nussbaum 2010). Consuming and producing these kinds
of representations of women as object reinforces gendered beliefs premised on sexual access,

ownership and control.

An explicit manifestation of the male gaze and the objectification of women can be found in
pornographic film, which MacKinnon (1985) describes as the eroticisation of hierarchy and
sexualisation of inequality. It was not until the 1960s that sexually explicit films became

% Mulvey has since been criticised for her problematic understanding of the spectator, especially in relation to
the sex-difference of spectators. While Mulvey has considered the role of the female spectator in subsequent
essays, scholars such as Staiger (2005: 145) have argued that she has not adequately explained how female
spectators view cinema constructed for the male gaze (see Doane 1982). Others, such as Ruti (2016: 41) argue
that Mulvey’s work was reductive and her analyses were often too simplistic.

57 In the first instance, a film can investigate the woman and punish her for her lack, resulting in what she dubs
voyeuristic sadism.
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popularised and mainstreamed. During the 1960s, viewing pornography became more
prominent in intellectual circles, where such films became associated with the radical
underground cinema movement in New York (Staiger 2005). While pornography has existed
in various forms for centuries and is “as old as human history", with the advent of cinema,
film and micro cameras, pornography ceased to be bound by still images and fundamentally
changed the representation of women in sexually explicit ways (Carrabine 2008: 4). As
Staiger (2005: 179) highlights, “the ability to show sexually explicit acts rather than imagine
them, means the media specificity matters”. This shift in representation was primarily due to
cinema introducing narrative and with it, a whole new genre with its own parameters and
dimensions, to representations of sexually explicit images of women. During this period
when people often visited the cinema to view such material (prior to the arrival of home
videos which begun to emerge in the 1950s) which was colloquially known as a ‘stag film’,
these viewers were a “socially situated audience” (Staiger 2005: 180). Importantly, the
viewing experience of stag films was a social one; many men were often part of the viewing

experience, creating a homoerotic event like that of visiting a strip club.

During the rise of the pornographic film, conversations emerging at the time fluctuated from
one extreme to the other. On the one hand, pornography was described as a form of high-art
aesthetic by some second wave feminists suggesting that female orgasms were sexual rights.
On the other hand, the censorship of such material was advocated for on account of its
repressive and oppressive attitudes towards female sexuality. One of the leaders of the
movement against porn was Morgan who, in 1974 argued that rape is the practice and
pornography is the theory (see also Brownmiller 1975; Dworkin 1974). MacKinnon (1979;
1985; 1989; 1993) reflected on the relationship between vision and objectification by asking
‘how are the qualities we know as male and female socially created and enforced on an
everyday level?’. For MacKinnon, the answer to this resided in deconstructing and critiquing
the social and cultural imagery which reinforced this gender hierarchy, which she suggested

was most dangerously and accurately depicted in pornography. MacKinnon asserted that:

Pornography defines women by how we look according to how we can be sexually
used. Pornography codes how to look at women, so you know what you can do with
one when you see one. Gender is an assignment made visually, both originally and in
everyday life. A sex object is defined on the basis of its looks, in terms of its usability

for sexual pleasure, such that both the looking — the quality of the gaze, including its
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point of view — and the definition according to use become eroticized as part of the
sex itself (MacKinnon 1985: 378).

This example of harmful gendered vision captures what | term gendered regimes of visibility.
The above extract reflects on the relationship between visual codes and behaviour which
emphasises the link between objectification and its connotations for how the person being
objectified can be treated or ‘used’. Visual appropriation is merely the first step in the sexual
abuse of women — sexual domination through forced sex, or sexual murder are not so distinct
from pornography which she argues is a form of violence in and of itself for this reason (in
Brownmiller 1975: 395). Such positions are grounded in the argument that pornography does
not produce human female characters but positions them as objects for male sexual
gratification, thus teaching viewers that women can be used as a means to an end.
MacKinnon similarly supported this view, stating that pornography “helps to sustain a culture
where the violent and sexual exploitation of women is the norm” where women exist purely
to serve male desire and as an object of sexual gratification (in Carrabine 2008: 5-8). This
remains a heated debate that divides scholars and has resulted in the pro-porn, anti-porn and
anti-anti-porn positions. It illustrates how contested and complex the issue of visual culture

and its relationship to gender is, in all its manifestations.

One film that centres on an ‘obsessed voyeur’ and whose protagonist is a self-described
peeper, is Michael Powell’s 1960 film Peeping Tom. Shown through the view of the camera
for much of the film, it follows the story of Mark Lewis, a man who belongs to a film crew
and wishes to be a filmmaker himself. Peeping Tom s protagonist is portrayed as a
psychologically unstable man who commits acts of voyeurism to cope with his history of
child abuse. Throughout the film, Lewis meets with various women, many of whom he had
previously watched with his camera and proceeds to film them under the guise of creating an
amateur film, before murdering them with the camera, which has a hidden weapon concealed
within it. Crucially, he never actually touches his subjects because “he doesn't desire their
bodies; he wants their presence in the form of finding images — those showing them
experiencing their own death — which he screens at home for his solitary pleasure” (Sontag
1977: 13). As a film lover, Lewis represents the desire of the audience to watch through the
camera, however, rather than committing the symbolic murder of rendering a subject an
object, or what Barthes (1981) would term the death of the person through turning them into

a total image, Lewis literally as well as metaphorically shoots his target with his camera, with
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his ‘fantasy machine’ (Sontag 1977: 14). In this moment, he creates a permanent record of
their ephemeral existence in the instant they cease to exist, their life obliterated as a

consequence of his looking at them with his camera.

Figure 4.4: Mark Lewis in Peeping Tom looking at one of his victims

with his camera. Source: http://tinyurl.com/zwgqdyt

While it would not be a large conceptual jump to frame upskirters as amateur pornographers,
upskirting has largely been discussed as something that is distinct from porn until recently
(see Powell 2010; Powell and Henry 2016; Powell, Henry and Flynn 2017; McGlynn and
Rackley 2017; McGlynn, Rackley and Houghton 2017). Despite upskirting remaining a sub-
genre on most pornography websites, it is rarely framed as pornographic, controlling or an
action premised on gendered hierarchies of vision in discursive representations of it. Both the
pornographic film and Peeping Tom point to the power that vision and looking have for
conditioning how women appear and how others see them. The power of vision manifests not
only in film but on the streets for everyday women who are victimised by men perpetrating
image-based sexual abuse. Upskirting is just a contemporary reiteration of how the male gaze
permeates everyday life for women appearing in public. For women, there is no everyday

without the possibility of being subjected to various forms of such abuse — it is merely
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another iteration of a gendered vision which has structured women’s appearance in public

space for many hundreds of years.

Video Voyeurism and the Surveillance of Women

As the use of cameras became increasingly part of the fabric of everyday life, so too did the
video camera (Calvert and Brown 2000: 469). It was only in the 1980s that Sony released a
portable ‘camcorder’ that was more mobile than the previous models, which were connected
to tape machines and subsequently limited how far the video camera could be taken. Then, in
1992, Ampex released a digital video camera, enabling users to record hours of footage on
one tape. Companies such as Panasonic and Sony were later inspired to produce commercial
cameras for a more general audience in 1995. Like the camera, once the video camera was
made both portable and affordable, its popularity increased exponentially and video
recordings were no longer limited to television programs, Hollywood films and news

segments, but enabled ordinary people to capture their lives on video.

| suggest we can understand the emergence of upskirting, known as video voyeurism during
the 1990s and early 2000s, alongside the rise of video recording and surveillance practices
more broadly. In tracing the evolution of upskirting practices through the media used to
facilitate these gendered ways of looking, the emergence of the video camera signals a
significant development. Described as one of the “defining features” of postmodern society,
the video camera and the subsequent practices it has enabled have fundamentally changed
social relations and social control (Staples 2014). Surveillance practices such as closed-circuit
television (CCTV) and the technology used to undertake such surveillance is a vital
component of the third historical phase of the everyday — the control and manipulation of the
everyday by state administrators (Foucault 1977). The emergence of practices associated with
this technology resulted in a culture where watching and being watched was normalised in
everyday life (Staples 2014: 170). A culture of surveillance, or ‘cultural voyeurism’, has
steadily evolved over the last few decades. This related to how daily life practices had been
increasingly infused with technologies that “assess, track and control our bodies in new

ways” (Staples 2014: 4).
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As a form of social control and management of visibilities, surveillance entails “a purposeful
and contextual asymmetrisation of visibilities, which enables the hierarchisation of different
gazes” (Brighenti 2010: 160). Surveillance is inseparable from what Razack (1998) calls
‘interlocking oppression’ and it is unhelpful to approach technology as neutral, as this both
decontextualises, depoliticises and makes invisible the power relations imbued in this regime
of visibility (Dubrofsky and Magnet 2015). It is more beneficial to understand the new
technics of everyday life such as the video camera and smartphone as cultural objects imbued
in hierarchical power structures. Such power structures have tangible consequences, not only
in terms of the gender dynamics at play but also for race and class too (Dubrofsky and
Magnet 2015).

Such asymmetry and hierarchies in different gazes become crystallised when looking at the
gendered nature of visibility. As with most forms of surveillance, but especially so with the
various forms of video voyeurism, “implicit in most understandings of surveillance is the idea
of real people being watched, often unknowingly, doing real things” (Dubrofsky and Magnet
2015: 2). When a woman appears in public, she is subjected to a gendered regime of visibility
that fundamentally affects how she can engage with and use that space (Lupton 1999). Indeed
“surveillance is a procedure for visibilising certain subjects and certain sites” (Brighenti
2010: 151). In the case of video voyeurism and upskirting, the subjects are overwhelmingly
women and the sights are intimate sites the victims do not want to be seen (or captured). Even
when subjected to ‘legitimate’ state-sanctioned CCTV, she is sexualised and objectified
because of her appearance. Norris and Armstrong (1999) observed that the employees in the
control room took advantage of the tilt and zoom of the cameras rendering “the thighs and
cleavage of scantily clad women ... an easy target for those male operators so motivated”
(Norris and Armstrong 1999: 174). Alarmingly, 10% of all targeted monitoring and 15% of
operator-initiated surveillance on women in the study was conducted for voyeuristic reasons,
outnumbering protective surveillance by five to one (Norris and Armstrong 1999: 176). This
finding led Norris and Armstrong to conclude that CCTV was defined by a male gaze. For
scholars such as Brown (1998), they argued that CCTV has little relevance for women’s
safety in urban centres and can even undermine the rhetoric of security rather than provide it.
This is significant as it highlights how even state administered forms of surveillance which
are ostensibly for the protection of people, are implicated in these gendered regimes of
visibility. From the individual on the street to the person in the control room, the

objectification and sexualised watching of women permeates the everyday at all levels (see
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also Overington 2016).

Such surveillance practices relate to what Lyons et al. (2003) dubs ‘social-sorting’: “powerful
means of creating and reinforcing social differences ... enhancing the life chances of some
while diminishing those of others” (Staples 2014: 13). Such social sorting can start to seem
unremarkable as our ongoing enchantment with visual representations of ourselves and others
signifies the normalisation of the camera’s gaze in everyday life (Staples 2014: 70). This
obsession results in the blanketing of everyday life with recorded and still images and it is
why Denzin (1991: 9) argued that we now belong to a looking culture “organised in terms of
a variety of gazes”. While ‘social-sorting’ usually refers to the classification of individuals
based on predetermined ‘risky’ attributes in relation to CCTV and other state-sanctioned
forms of surveillance, this is also relevant for women who are subjected to non-consensual

voyeuristic practices.

In the context of video voyeurism and upskirting, we can see precisely how this process of
surveillance unfolds within gendered regimes of visibility that structure and make impossible
a woman’s appearance in a public space. Upskirting is a surveillance practice so trained on
the body, that the woman is divided into consumable parts in the same way a butcher might
divide a piece of meat into a rump, breast or thigh cut. Similarly, upskirt images and
recordings are centred on the ‘ass’, ‘tits’ and ‘pins’ of the women in these recordings (see
also Caputi 1987).% The woman is sorted according to her body parts and in many cases, all
that is seen is her genitals. What counts here is not the status of the woman as a person, but
how desirable her intimate areas are to the person videoing or photographing her, whether
this is conducted by someone in the control room or a video voyeur in a shopping centre, the

result is the same.

Several different expressions of objectification are illustrated here. For example, this reflects
the reduction to body parts in the focus on the woman’s genitals, but implicit in this is her

reduction to appearances (only desirable women are targeted) and once online, principles of

%8 | refer here to the language employed on contemporary creepshot sites used to categorise and archive images
of unsuspected women according to the most impressive physical attribute on display. This is sometimes
decided by the ‘OP’ (original poster), the ‘admin’, or can be subjected to discussion amongst members on the

page.
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fungibility are also evident whereby images and recordings are categorised and streamed with
similar images of other women (Nussbaum 2010; see also Morgan 1992 and MacKinnon
1979). Regarding the principles of objectification, the woman is divided into body parts
through the process of zooming in on her genitals and breasts. This is a behaviour that is
enabled by a denial of agency; the woman’s consent is not sought, nor considered while such
actions take place. As a result, women subjected to this form of surveillance are dehumanised
and objectified. Like the scopophilic cinema viewer, the victim of video voyeurism and
upskirting is turned into an object of sexual pleasure, their value derived from the total of
their body parts and their status as human obliterated along with any recognition of her

agency and autonomy.

Upskirting and video voyeurism can also be characterised as “meticulous rituals of power”:
micro-techniques of surveillance and social monitoring enhanced by new technology (Staples
2014: 3). Indeed, one of the significant characteristics of postmodern surveillance is that it is
methodical, systematic and automatic and often involves the monitoring of our bodies in new
ways. Increasingly, we are under the impersonal gaze of surveillance technology, designed to
track us as we move through space and subjecting us to a perpetual state of visibility (Staples
2014). However, as upskirting demonstrates, it is not just the official ‘deviant’ under their
watchful gaze — the ‘deviant’ is now drawing on such technology to watch others in new and

oftentimes problematic, ways.

Watching others has become at once both “deftly penetrating...[and] seamless and hidden”,
the latter of which has become of utmost importance in the evolution of upskirting and video
voyeurism (Staples 2014: 56). Monahan’s (2009) ‘pleasurable surveillance’® and Staples’s
(2014) “eroticisation of surveillance’® take on new meanings within the context of video
voyeurism and upskirting; a surveillance practice that is driven entirely by the desire to
achieve pleasure (and exert power) through erotic, illicit looking at unsuspecting women. We

see here a blurring between gazing and image production and distribution which is worth

59 Monahan’s (2009) work reflects on the relationship between surveillance, gender and social control which
reinforces and reproduces the relationship between surveillance and sexual pleasure. This largely occurs
because “surveillance techniques discriminate against female bodies resulting in the masculinisation of public
space” (Godoy-Pressland 2016: 751).

80 Where the lines between public and private are blurred and surveillance becomes normalised as a part of
everyday life (Staples 2014: 170).
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teasing out. While gazing is not an offence, leering is a form of street harassment (Kelly
1988; Tran 2015) and can be threatening and objectifying for women as de Beauvoir (1953)
highlights. With the advancement of new technology, gazing with a human eye is no longer a
pre-requisite for objectification; it is possible to angle a camera phone and tap the screen
without even looking at the mobile phone (and indeed can assist in remaining unnoticed).
However, in the case of upskirting and its various predecessors and successors, while the
technology used to perpetrate the behaviour shifts shapes, the power to objectify remains
unchanged.®* The hierarchisation of different gazes manifests in this gendered regime of
visibility, or perhaps more accurately, this regime of invisibility, where the woman’s status as
a subject is compromised and where what is made visible reinforces and creates harmful
social relations between men and women. This practice of surveillance using video
technology emphasises once again how women are used as objects when they appear in
public spaces, which reflects a deep-rooted inequality in the appearance of men and women

in urban corridors crucial to everyday life.

Smartphones and the ‘Information Superhighway’

Today, upskirt voyeurs are armed with equipment that facilitates their objectifying behaviour
in different ways, enabling a degree of discretion and secrecy that was previously
unattainable. As technology advanced, cameras became easier to conceal and upskirting
pictures became much easier to take. Even during the 1990s as video voyeurism became
more popular, upskirting was still limited and difficult to carry out covertly. Such difficulties
arose primarily due to the size and bulkiness of hand-held cameras and camcorders, which
could attract suspicion when placed in a peculiar angle in public. With the invention of micro
cameras, however, devices have become so small that they can be concealed in tiny spaces
such as the hole in one’s shoe designed for shoelaces. Inexpensive and easily accessible,
these devices are both covert and mobile, enabling voyeurs to stalk their subjects as they
catch a train, do the grocery shopping, or complete a work out at the gym (Calvert and Brown
2000). The peeping To of yesterday “is now armed with a new arsenal that threatens more

than just the unsuspecting victim standing by an open window” (Pope 1998: 1167). As

81T pick up this discussion in more depth in Chapter Six in my analysis of Burton’s contextual consent and the
wording of section 41B of the Summary Offences Amendment (Upskirting) Bill 2007.
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houses become increasingly more securitised and the development of gated communities
continues to rise (Bauman 2000), it has become easier for voyeurs to participate in this

“predatory sport” (Calvert 2004: 722) in public places than ever before.

As technology has developed over the last several centuries from painting, photography, film
and videotaping, the modes of representation (the tool to create visual culture) have
advanced. However, the kinds of representations of women have remained largely
unchanged. Furthermore, the practices, while fundamentally driven by a desire to see women
in certain ways, have undergone shifts in how they were named and labelled, moving from
peeping, to video voyeurism, to upskirting and finally creeping. Importantly, these shifts in
how voyeurism was labelled, initially reflected the move from a non-digitised look to
revealing the kind of technology used to facilitate peeping in the new label of video

voyeurism in the 1990s.

The term ‘upskirting” emerged as a result of media coverage colloquially naming this form of
voyeurism as either ‘upskirting” or ‘downblousing’ depending on which body parts were
photographed. Such terminology eventually informed the Upskirting Bill whose specificity
problematically eschewed a broader framework of image-based sexual abuse and encouraged
the harmful media monikers popularised at the time. Naming practices such as this have been
widely critiqued by scholars (McGlynn and Rackley 2017a; 2017b) as it is narrow,
sensationalist and often results in a limited understanding of the practice as something that
has a history with and relation to, other forms of image-based sexual abuse. We can similarly
see this problem unfold within the context of the new terminology of ‘creeping’ which has
normalised the non-consensual sexual photography of people to such an extent, that many
thousands of people use the hashtag #creeper to boast about images taken not only of women,
but men, dogs and food also. Blurring the line between men who creep on women and
individuals who creep on a stranger’s dog serves to muddy this boundary between image-
based sexual abuse such as upskirting and other forms of non-consensual photography. This
ultimately obfuscates the harm that image-based sexual abuse can cause by normalising the
practice and situating it amidst a running newsfeed of other #creeper activities, a point |

explore in more depth below.

The evolution of creeping has also been supported by the “disruptive technology of [the]

camera phone” (Ku 2004: 681) which has become prevalent since the turn of the twenty first
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century. The camera phone and later the smartphone, reconfigured the coordinates of
everyday life through the new technics of the everyday unlike any other piece of technology
(Greenfield 2017). During this period, upskirting began appearing in news reports more
frequently and steadily replaced the term ‘video voyeur’ in popularity. It is unsurprising,
then, that given the mobile phone’s ubiquity and incorporation into everyday life, they have
caused “considerable challenges for the conduct and regulation of private and public spheres”
and ultimately allow for “far greater dissemination of ... abuse” (Goggin 2006: 107-129).
Indeed, as social media platforms increasingly became more popular (and are accessible on
smartphones), the distribution of non-consensual sexual images became easier and faster than

ever before, resulting in the greater dissemination of objectifying images of women online.

Hitting Japanese markets in 2001 and the United States and Australia by 2003 (Ku 2005),
camera phones became so popular that they surpassed digital camera sales (Ku 2005).
Around this time, most mobile phone brands begun manufacturing mobile phones with
inbuilt cameras which, when first introduced in the early 2000s, became difficult to
distinguish from the mobile phone without this inbuilt feature (Ku 2005). Now it is rare to
find a mobile phone that does not come equipped with a powerful camera. In 2014, the
Australian Mobile Phone Lifestyle Index revealed that 89% of those surveyed owned a
smartphone, a figure which is comparable to other developed Western countries (Rogers
2015). As Greenfield (2017: 9) remarks, smartphones have altered the texture of everyday
life and have become “the universal, all-but-indispensable mediator of everyday life”. The
proliferation of the smartphone might be read as both a response to, and expression of, the
second historical phase of everyday life flagged by Lefebvre, which arose alongside
urbanism. For Lefebvre this second phase of everyday life was defined by the colonisation of
consumer culture — the use of the camera phone and its popularity would reinforce this

statement.

It is the commonplace and everyday nature of the camera phone that renders it so dangerous.
Non-consensual sexual images can now be taken at the hands of ordinary citizens, as opposed
to select individuals with access to highly expensive and largely inaccessible recording
devices (Lum 2005: 379). For this reason, we can see how the mobile phone has “become a
taken-for-granted and relatively invisible part of our daily lives” (Pink et al. 2016: 44-45). It
is this very ubiquity which has rendered the camera invisible; not only is it easy to conceal

but it is nowadays accepted as part of the backdrop to everyday life; mundane, unremarkable
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and utterly ordinary. Whilst these devices have enabled a freedom and flexibility
unimaginable twenty years ago, they also “offer new pathways for the circulation of
anxieties, as well as themselves being triggers of moral panics” (Goggin 2006: 109). Such
anxieties around new technologies in public spaces were apparent in Australia in the lead up

to the criminalisation of upskirting (see Chapter Five).

Mobile media such as smartphones and digital cameras became increasingly popular at the
turn of the twenty-first century and exemplify Lefebvre’s assertion that the “commodity
manages to insinuate itself into the most minute crevices of everyday life” (Butler 2012: 29).
As objects that have come to define the everyday, they have not only had a profound effect
on time and space, similarly collapsing and expanding spatial and temporal boundaries to an
even greater extent than the railway, but have also triggered a fundamental shift in socialities.
It has become a common sight to see two people dining out in total silence, absorbed in the
screens of their smartphones, taking pictures of their meal to upload to Instagram, or
communicating with others not physically present (Reyes et al. 2015: 116). A physical
attachment to the devices can also be observed — the individuals” mobile devices would often
be held in their hand or placed on a table within sight (Reyes et al. 2015). Beer (2012)
similarly observes the comfort that mobile media plays when moving through everyday
spaces, identifying how such objects come to occupy the role of a companion rather than just
a simple tool with instrumental power. Therefore, such technology must be understood not
only as tools which carry out certain acts but as objects that constitute the very materiality of

the everyday that transcends instrumentality to resonate on an affective level.

The use of mobile media in new online spaces as well as the urban corridors identified above
has implications for how we understand the practice of upskirting and its successor —
creeping. As has already been evidenced, the divide between public and private has become
increasingly blurred and challenged with the advent of the new visual technics of everyday
voyeurism. One of the leading changes in late modernity that has contributed to this shift in
how public and private space is understood, has been the ubiquitous use of Internet-enabled
devices. The rise of the Internet and Web 2.0 has seen the creation of the information
superhighway alongside the built environment that facilitates an increasingly complex
system. Within these environments” men are able to congregate in a public community of
online creepers to discuss, assess and improve their covert practices. As Nussbaum (2010:

79) observes — “with a little savvy, he can create a world in which his target exists only as a
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thing, a spoiled identity and he, the spoiler, has complete power”. It is here in these online
communities, where men are encouraged and accepted and harmful misogynistic views and
practices are reinforced. | argue that this exertion of power, enabled by algorithms, mega-
platforms and online communities, proliferate today and are intimately connected both to

upskirting and other forms of image-based sexual abuse more broadly.

Creepshots and Folksonomies of Misogyny

Below, I detail two changes to the technological terrain of the early 2000s and post 2010.
This also coincides with the increasing use of the term ‘upskirting’ in relation to the capture
of images using micro cameras and mobile phones. This language shift took place alongside
the recentralised Web 2.0 and social media sites, which saw the rise of the practice of
‘creeping’, the most recent incarnation of upskirting.®? Again, we see a shift in naming
practices which coincides with the technology used to facilitate this behaviour. In excavating
the technology of the past, we simultaneously uncover the transformation of these voyeuristic
behaviours and the subtle, yet important changes in how such actions were facilitated through
the technology available. In what follows, | investigate how the mobile phone and Internet
have had profound effects on upskirting and creeping, however, | focus primarily on the latter
as the transformations facilitated by new media have triggered fundamental shifts in not only
the capture but the distribution of non-consensual sexual photography. Alongside sexting
(Karaian 2012; 2014; 2015), revenge pornography and upskirting, creepshots are a recent and
harmful iteration of sexual images that are shared and distributed without consent online.

Through analysing the online archives available on websites such as creepshots.com,
creepshot pages on Tumblr and Metareddits dedicated to creepshots, | suggest that such
spaces reinforce and actively encourage misogynistic attitudes towards women. In addition to
generating ‘folksonomies of misogyny’, whereby members tag upskirts and creepshots into

varying objectifying categories, these online domains aggregate not only creepshots but

52 The term ‘creepshot’ did not entirely subsume ‘upskirts’ in popularity and, in fact, from 2016 onwards, there
has been an increased use of the term “upskirting’ over ‘creepshots’ in Australian and international media.
This illustrates that the label used to identify this kind of image-based sexual abuse is not static and can
fluctuate back and forth between one iteration and another.
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creepers. In doing so, they provide a forum for the celebration and affirmation of the
behaviour of taking a creepshot and the beliefs that underlie what it means to be a creeper.
The term ‘creepshot’ came into vogue around 2010 and refers to the practice of taking covert
and usually sexual, non-consensual images of strangers in public places. The most recent
incarnation of the upskirter is now referred to as the ‘creeper’ — a person who not only takes
‘creepshots’ but uploads them to popular social media websites like Twitter and Tumblr.
Moreover, whilst these images have been available online since at least 1997 (Calvert and
Brown 2000), there are some qualitative differences in the online presence of upskirt images
from 2010 onwards, including the shift in the label attached to this voyeuristic practice. Aside
from the development in how such photographs are shared and distributed on these mega
platforms, the creepshot also differs qualitatively to the traditional upskirt photograph in

several ways.

One of the crucial differences between the upskirt and the creepshot is that a creepshot is not
necessarily an upskirt shot. While often including shots up unsuspecting women’s dresses, a
creepshot can also include pictures of women wearing yoga pants, jeans, or shorts in addition
to pictures taken up victims’ dresses and skirts. Additionally, there are several other popular
variations of the creepshot that fall under this label. These include Tumblr and Twitter pages
devoted to stealthy pictures that passers-by take of other people’s dogs (Treasure 2013); the
Instagram tag “DILFs of Disneyland” created to share users covert photographs of fathers
with their children visiting Disneyland (House 2014), and a website called TubeCrush.net
dedicated to posting pictures of men riding the London subway which has attracted a
considerable following in China (Barrie 2015). Despite these sub-varieties within the
creepshot genre, they nonetheless target, affect and harm women disproportionally as female

victims remain the emphasis of most creepshot websites.

The ways in which creepers frequent online platforms and interact with one another marks
another key difference between the video voyeur and upskirter of the late 1990s/2000s and
the creeper. Whereas the video voyeur of the early 2000s might also disseminate upskirt
material online, these were often fetish or pornography websites and were isolated from most
Internet users. Today, however, the popularity of mainstream social media websites and the
recentralisation of the Internet, has changed the way in which information is disseminated
and received by users. Social media platforms provide forums for the celebration and

affirmation of creepshots and the beliefs that underlie what it means to be a creeper. The
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technological affordances of social media websites have enabled creepers to congregate
together in an online misogynistic community where creeping is actively celebrated on these
websites. This often creates an atmosphere of acceptance both implicitly through the viewing

and sharing of such images and explicitly through the proud use of the ‘creeper’ label.

In addition to examining the changing conditions for image production, research into non-
consensual sexual photographs of women should consider the changing context of
information storage, classification and retrieval. As Derrida (1996: 17) reminds us, owing to
the technical structure of the archive, “the archivization produces as much as it records the
event”. In the case of taking creepshots, we must examine the changing conditions provided
by participatory social media sites for archiving footage of creepshots and upskirts. In the
information age, the archive is no longer confined to physical storage centres; they are
dynamic, constantly changing and renegotiated through everyday practices of network culture
(Parikka 2013: 133). The archive is principally concerned with the inscription of meaning and
the categorisation of artefacts. One form of archival categorisation that has emerged with the
advent of social media and has played a crucial role in creepshot communities is the

folksonomy.

A portmanteau of the words ‘folk’ and ‘taxonomy’, folksonomy can be defined as an online
system of classification and organisation built on users electronically ‘tagging’ content into
different categories. As Trant (2009: 4) explains, “we can think of tagging as a process ... of
folksonomy as the resulting collective vocabulary ... and of social tagging as a socio-
technical context within which tagging takes place”. Similarly, folksonomy can be defined as
a form of “user-generated classification, emerging through bottom-up consensus” (Quintarelli
2005: np). Importantly, these practices pre-date the online platforms fostered by the Web 2.0,
however, this new media enables practices (such a tagging) to result in folksonomies and new

ways of producing gendered regimes of visibility.

In line with other techno-optimist writings concerned with the democratisation of the
Internet, folksonomy has been frequently, but not universally, praised. As a mode of
information classification, it has often been lauded by academics, technologists and
journalists for its non-hierarchical, bottom-up and democratic nature. Timo Hannay (2004:
np), for example, argues that folksonomy “cleverly harnesses selfish acts and directs them

towards the common good”. Further, numerous popular and academic articles have extolled
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folksonomies for their perceived ability to improve information retrieval (Weinberger 2007).
Folksonomies of tagging may foster the creation of interest communities focused around
classification — a by-product he frames in entirely positive terms (Quintarelli 2005). Finally,
folksonomy has also heralded a shift away from traditional hierarchies and classification
systems by disrupting the single authorship practices apparent in print-media and earlier
forms of communication (Nicotra 2009: 260). However, this conflates collective aggregation
practices as more democratic and equal than previous communication technologies (because
they enable more people to participate) and overlooks the power relations apparent in
everyday interactions between users by beginning from the position that all users can
participate in multi-user tagging in an equal capacity. As in other public spaces,
(technologically literate) white men often have the loudest voice both online and offline,
resulting in a greater volume of messages (or tags, in the case of creepshot images) (Highfield
2016: 156).

Through incorporating collective social tagging systems, creepshot websites have generated
folksonomies of misogyny: multi-user tagging practices that function to tag content in a way
that fosters harmful sexist attitudes. If Twitter, Reddit and Tumblr act as (some of) the
platforms where the creepshot archives are stored, then folksonomies of misogyny can be
conceptualised as the system of order responsible for structuring both visibility and reality on
these domains. Folksonomies of misogyny are not limited to creepshot and upskirt images,
however, and can also be observed on websites that host revenge pornography and
subsequently tag content in sexist ways. Hierarchical power relations, a crucial aspect of
gendered regimes of visibilities, are clearly apparent on these social media platforms. Here
the gaze of male perpetrators is transformed from one man looking at a woman (or at an
image of a woman) to a collective of like-minded men coming together to look at and classify
the content of such images. Each stage of the process (capturing the image, distributing it and
classifying it) embodies objectification and the very act of classifying is an expression of

power.

In the context of creepshot sites, folksonomy provides a tool for developing and reifying a
misogynistic lexicon. This lexicon is used for classifying and objectifying women’s bodies
through a new architecture of voyeurism and objectification, which is built around
crowdsourced, non-consensual sexual photography, distributed classification and improved

findability. Given that folksonomies reflect a population’s conceptual models (see Quintarelli
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2005), folksonomies constructed on creepshot and upskirt websites offer a barometer of the
vocabulary used to objectify women. But much more than just reflecting existing
classificatory regimes for objectifying women, the folksonomies developed on creepshot and
upskirt sites represent a new gendered regime of visibility erected through social-tagging
affordances, ‘bottom-up’ classification and networked misogyny (Banet-Weiser and Miltner
2015).
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Figure 4.5: Screenshots taken from Twitter following the #creepshot hashtag.

Source: https://twitter.com/search?g=%23creepshot

In online communities anchored around the distribution of creepshot images, women are
known only through the various tags identifying physical attributes, while men identify and
tag themselves as proud #creepers, #voyeurs and #perverts. They are the ones who see, judge
and assign a value to the images of their targets online, and the women in these photographs
and recordings are known only through the male gaze of their perpetrators. Women are
divided into parts (‘booty’, ‘tits’, ‘cunt’) and identified as #hotshoppers, #asiangirl or
#blonde. Through this multi-user tagging practice, women are evaluated based on their
(faceless) body and subjected to misogynistic attitudes that revolve around objectifying their

target in various ways.

Before their image even reaches the online domain, unsuspecting women victims of creepers
have been subjected to objectification in three distinct ways: firstly, their agency is denied,

secondly, a process of fungibility is undertaken and thirdly she is reduced to her appearance,
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valued only for how she looks and treated as an object. The women in these photograph’s
autonomy, agency and subjectivity are denied, ignored or considered subordinate to the desire
of the perpetrator to capture non-consensual images, which subsequently become sexualised
and decontextualised from the context in which they were taken (Nussbaum 2010). This
happens both because the objectifier treats the objectified person as lacking in any boundaries
and because he uses the objectified as a tool for his own purposes, in this case, to upload,
assess and discuss the images they have acquired. Frequently these images are treated as
trophies of their conquests and badges of bravery (for getting close enough to take a clear
image of their target). Once uploaded to social media platforms, the victim undergoes a
transformative process where their humanness is stripped away and their identity is
reconstructed according to what is made visible in the photograph or recording. In
undergoing these folksonomies of misogyny, the victim is treated as interchangeable with
other images of a similar nature. For example, she might be categorised under the hashtag of
#booty or #asiangirl, transporting her image to a running newsfeed of other related images

and identifiable only through her association with these labels.

During the tagging process, she is reduced to both body parts and appearances and her
presence online is structured entirely around her physical body. In a multidimensional
process of objectification (Nussbaum 2010; Langton 2009: 228-229), she is treated according
to how desirable (or undesirable) her body parts appear to the men responsible for tagging
and re-Tweeting (or otherwise sharing) these images. In doing so, she is silenced through a
process of violability (see Nussbaum 2010); she cannot speak because she has been converted
into an object that has been appropriated, filed and sorted according to the male gaze of the
various members engaged in the multi-user tagging practice associated with folksonomies of
misogyny. Through the power of the Web 2.0 and Internet connectivity, “the objectifier can
create an entire world in which [Jane] DOE 1 exists as a mere thing, a cunt, a set of tits”
(Nussbaum 2010: 80). The capture and distribution of creepshots are not victimless activities,
or less serious than other forms of sexual harm (see Kelly 1988 for hierarchies of sexual
violence). Rather, it constitutes the participation in and promotion of, a culture of everyday
misogyny that sees the objectification of women as a pastime, a hobby. Like Powell (2010)
and McGlynn and Rackley (2017a; 2017b), I argue that upskirting and creepshots need to be
conceptualised on a spectrum of violence amidst other forms of image-based sexual abuse.
The framing of the behaviour as a form of image-based sexual abuse attends to its

relationship as one iteration of gendered abuse. Subsequently, this works to overcome
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arbitrary hierarchies and systems of categorisation which fail to capture the harm of the non-

consensual recording and/or distribution of women’s photographs.

Feminist research on folksonomy has primarily paid attention to Twitter hashtags as a form of
social tagging and folksonomy production and especially their potential to promote gendered
solidarity and facilitate online feminist activism, feminist digilantism (Jane 2016), awareness
raising and popular feminism (Banet-Weiser and Miltner 2015; Clark 2014; Drieke and Zobl
2016; Williams 2015). While the merits of ‘hashtag feminism’ have been the subject of much
discussion in feminist literature (see, for example, Khoja-Moolji 2015; Stache 2015; Wood et
al. 2018), comparatively few studies have examined the potential for folksonomies to
promote solidarity among men holding misogynistic views (see Jane 2016). Social media
platforms aggregate not only creepshots but also creepers, creating networks where sexist
attitudes and behaviours are not only discussed but actively encouraged through the collective

sensemaking of online tagging.

To use Castells’ (2009: 47) terminology, the novelty of creepshot sites and their associated
social tagging practices (and what separates them from pre-Internet media used to facilitate
misogyny) is that they have ‘programming power’: the ability to generate new networks,
rather than simply strengthening existing networks. Creepshot sites, in other words, provide
forums for what Banet-Weiser and Miltner (2015) term ‘networked misogyny’: violence and
hostility towards women in online environments. Whilst Banet-Weiser and Miltner
conceptualise networked misogyny as systemic online abuse and harassment directed at
women in online environments, here, | suggest expanding the definition to encompass
homosocial online environments that legitimate misogyny through their programming power

—and specifically, their ability to aggregate men holding misogynistic attitudes.

On numerous creepshot sites, networked misogyny is explicitly didactical. One creepshot
website, for example, offers ‘guidelines’ for taking ‘good’ creepshot images and a code of
conduct governing its community of users (see Figure 4.6 below). Further, such sites provide
affordances for members to share tips and threads specifically dedicated to improving the
quality and success in taking creepshot and upskirt photographs. Within this gift economy of
tips, trade secrets and freely shared images, these modes of interaction offer new ways to
objectify and perpetuate gendered harms. Moreover, they provide a networked community

where likeminded individual can actively reproduce misogynistic attitudes and induct new
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members into the creeping subculture. This therefore rationalises, reinforces and so

contributes to the perpetuation and growth of these attitudes and behaviours.

&« (I creepshots.com/creepshot-tips/

CreepShot Tips

’ Add comments
2222 )
CreepShot Tips

So you want to take CreepShots hey? As you embark on your CreepShot ventures, there are a number of things to be aware and
practice in order to become a successful creeper. Below is a list of important tips that should be noted in order to be successful in
your Creep career.

. First and foremost all people should be 18+. Anyone questionable will be ignored and your creep will not be posted.

. The color black is really hard to creep successfully and should be avoided until your skills have improved. With black you
need the right amount of light and angle, otherwise you lose all definition and detail in the picture.

. Blurry is never good. Pause long enough to to try and avoid blurry pics. If they are moving there is nothing you can do about
that, so just hope your cam shutter speed is quick enough to capture the pic.

. Closer the better. Far away CreepShots are just annoying. If you are too scared or lazy to walk over and get a closer shot,
then maybe creeping is not for you.

. If you feel the pic you took didn't do the girl justice, that's the Creep Gods telling you it sucks and don't even bother tweeting it.

. If you are successful in creeping multiple creep pics, do us all a favor and self-filter to only send us 2-3 of your best work.
Remember quality will always win over quantity.

. An almost fail-safe way to get a good creep of a moving subject is to take a video instead, then do a screen-capture pic from
the video. It works amazingly well and is a great way to avoid the blurry pic.

. Lastly | cannot stress this more. The subject matter MUST to be something that people are going to want to see. Your
creeps need to be exciting, sexy, funny etc. in order for people to like it. Any limp dick can take a picture, but its the subject
matter that counts. Not every Plain-Jane ass is creep worthy.

| hope this list is helpful. More tips may be added as they are discovered. Now get to creeping!

Thanks,

Figure 4.6: Creepshot tips taken from www.creepshots.com

In the tips above in Figure 4.6, a toxic and hegemonic masculinity is promoted as not only
desirable but necessary to participate in creeping behaviours. Men who do not get close
enough to their target are labelled as ‘lazy’ and ‘scared’. Furthermore, it is emphasised that
‘any limp dick’ can take a picture, but it takes skill, guts and confidence to take a ‘good’
creepshot. Here we can see a demonstration of Connell’s (2005) work on how social relations
of gender are realised and symbolised through the body and its performances. The act of
taking a creepshot is a performance of one’s masculinity and failing in this community means
risking being labelled in any number of aggressive, sexist insults. One’s status as a successful
creeper (and man) is determined by the community who assesses not only the desirability of
the target (“not every Plain-Jane ass is creepworthy”) but the quality of the images (blurry
could be interpreted either as a lack of skill or as having the confidence to get close to the
target). If a perpetrator takes a picture of a target the community deems unattractive, then
their status and position in the hegemonic masculine order may be called into question. On

these social media platforms, we can see that the gendered relations are not only harmful to
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the women who are objectified, but fraught with risk for the men who participate in these
forums. Not only are their visual trophies up for assessment but their position in the

hegemonic masculine order is also under scrutiny.

Damn Anonymous 11/07/16 (Mon) 13:12:34 ID: b94faddaSf No.3224

More she's fine

124/ \ 93-0E- x
Anonymous 11/19/16 (Sat) 13:13:45 ID- abf459ffd7 No 3337 Anonymous 10/24/16 (Mon) 23:05:55 ID: db3c036836 No.3108

Damn she needs some dick! Nice lil phat ass Ass for days

Anonymous 11/29/16 (Tue) 00:28:49 ID: 9a644d073e No.3385 Anonymous 10/29/16 (Sat) 13:11:08 ID: 5924a7967c No.3146

Bump Anyone want more ?

Anon 12/29/16 (Thu) 23:00:56 ID: fe94a99cal No.3514

Bump for more... get ahold of her phone and check for nudes... lol

Figure 4.7: Forum discussion of creepshot by users.
Source http://anon-ib.co/ci/res/3105.html

In Figure 4.7, taken from a website dedicated to image sharing, the original poster has
surreptitiously captured images of a friend’s girlfriend and asked users whether they would
like him to share his content with them. The anonymous poster exclaims that “she needs
some dick! Nice lil phat ass” which we can understand as reflecting a cultural pattern of
violence where members of the privileged group (men) use violence not only to assert or
sustain their dominance but also as a homosocial transaction between other men (Connell
2005). In the exchange above, the threat of sexual violence represents not only a threat to the
woman but also functions as a way of interacting with the original poster. Another poster
responds by encouraging the original poster to further violate his friend’s girlfriend (here she
is referred to as property, as belonging to her boyfriend) by breaking into her phone to
acquire nude pictures to distribute online in the community. Exchanges such as these
demonstrate the subcultural capital creepshots may afford those who upload and gift them to
a group. In doing so, they demonstrate that creepshot and upskirt forums create a networked

misogyny, offering the once solitary peeper a thriving community of practice.

Conclusion

Today, “networked digital information technology has become the dominant mode through

which we experience the everyday” (Greenfield 2017: 6). The Internet is a part of everyday
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life and media technologies have become so ubiquitous that they are deeply embedded now in
our daily routines and social relations with other people. This chapter has examined how
technology past and present has structured gendered regimes of visibility and has investigated
how the materiality of visual media influences, limits and extends the capacity for visibility
within the context of peeping, upskirting, video voyeurism and creeping. Like Carolyn
Marvin (1988) who wrote on the newness of old technology in her famous piece When Old
Technologies Were New, this chapter has sought to understand how a media archaeology
“reveals less about the evolution of technical efficiencies in communication than a series of
arenas for negotiating issues crucial to the conduct of social life” (Hier 2003: 399). This
chapter also offers an answer to the first of my research questions, which asks how we can
understand upskirting in relation to the technology used to perpetrate such behaviour: the
emergence and practice of upskirting can be understood as a recent iteration of image-based
sexual abuse (McGlynn and Rackley 2017a; 2017b) and as a product of gendered regimes of
visibility. Importantly, while the technology does not cause the harm (for such a view omits
the agent responsible for taking upskirt images), it and its historical antecedents are
inextricable aspects of the activity, its capacities and affects. In order to attend to the harm
such behaviour engenders, “as individuals and society we desperately need to acquire a more
sophisticated understanding of how technologies work in the world and who benefits most
from the way they accomplish that work™ (Greenfield 2017: 299). In the case of upskirting,
the technology primarily serves to benefit men to the disadvantage of women both online and
offline, and such behaviour reinforces unequal social relations which have existed for many

centuries.

The issues | take up in this chapter relate to the asymmetrical social relations between men
and women, and how these become apparent when examining the gendered regimes of
visibility that conditions how women are looked at and how they are visibilised in various
social fields. As with many discursive relations that are unequal and hierarchical, gendered
regimes of visibility are not always evident. In fact, part of the effectiveness of structuring
and reproducing visibilities is that they become invisibilised as they are absorbed into the
fabric of everyday life. In subsequent chapters, | observe how this plays out in the arenas of
media and law. Rather than addressing the persisting and perennial objectification of women
at the hands of male perpetrators, the responses by journalists and lawmakers that | analyse in
Chapters Five and Six sought instead to address how to regulate technology, rather than

expressions of harmful, but normalised gendered relations. As scholars such as Bennett-
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Moses (2013) highlight — focusing only on technology in the law-technology-regulation
nexus as the solution will only ever yield partial results. My subsequent chapters detail my
closer examination of the political climate surrounding the criminalisation of upskirting in
Australia, and how it emerged as an issue of social concern. Moreover, | look at the responses
of lawmakers to the socio-cultural risk posed by the techno-pervert of the mid-2000s. In
doing so, I uncover the way in which such visibilities were managed and how the systemic
cultural conditions responsible for producing such behaviour were frequently invisibilised

through various strategies of linguistic avoidance.
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Chapter Five: The Emergence of the Techno-

Pervert in Australia

Australia, like most other countries, has struggled with issues arising from the use of cameras
in public spaces. Such anxieties, or what Goggin (2006) dubs ‘mobile panics’ — anxieties
relating to the proliferation of new dangers posed by mobile media — are not a new
phenomenon. Indeed, when Kodak introduced its instant camera in 1888, concern broke out
in the United States due to growing public concern that individuals may be “photographed in
undignified poses” (Clark 2005: np). As the author of an editorial in the 19" century
Connecticut paper The Hartford Courant forewarned, “the sedate citizen can’t indulge in any
hilariousness without the risk of being caught in the act and having his photograph passed
around among his Sunday School children” (Clark citing Lindsay 2005: np). The use of
cameras in public areas is further complicated when those spaces include public swimming
pools and beaches — spaces where debates about modesty have been particularly vehement
(Morrell 2005; Naughton 2005). Prior to the criminalisation of upskirting in Victoria,
Australia more broadly was struggling to manage anxieties over the inappropriate uses of
cameras within these spaces. This parallels a much broader international anxiety around
private bodies and public spaces — namely, what can, should and should not be seen and

captured.

This chapter focusses on how new optical recording technologies were received in Australia
upon their introduction and became an issue covered by Australian news media outlets.
‘Issue-creation’ is the framing of a phenomenon or event as problematic or in need of remedy
and is the first step in understanding the processes involved in lawmaking. In the following
discussion, I outline how upskirting emerged as an issue in Australia in the lead up to its
criminalisation in Victoria. Important factors to consider in such analyses of issue creation
include not only “variability inherent in the timing, content and institutionalisation of
criminal law” (Jenness 2004: 154), but also the spaces associated with emergent issues.
Unlike the upskirting that occurs in urban centres, the sites of voyeurism that generated
public concern and new media coverage in the years prior to 2007 were beaches, aquatic
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centres, public toilets and changing rooms. The representation of these spaces must be
understood through the symbols, meaning and language employed to construct and reify

socio-spatial norms of privacy and space.

As a social concern in the mid-2000s, upskirting was not unprecedented. The changing
technics of voyeurism has been a repeated issue within news media reports, with concerns
that changes to the technological landscape would enable and extend the illicit behaviour of
“paedophiles” (No Author 2005a: np), “perverts” (Naughton 2005: np) and “outsiders” (No
Author 2013a: np) in new ways. During the period in which upskirting emerged as a social
concern in Australia, the country was governed by a conservative Liberal-National Coalition.
Upskirting should, therefore, be understood amidst wider conversations and political
sensitivities during the mid-2000s. Mindful of this context and these continuities, in what
follows, 1 first examine the chronology of events leading up to the upskirting legislation in
Victoria in 2007 by analysing media articles on upskirting in Australia from 2005 to 2007.
Drawing on work from Bauman (2000), Billig (1995), Douglas (1966; 1992), Skey (2009),
Urry (2011) and Zinn (2008), | scrutinise the media rituals and banal nationalism that
pervaded the media coverage of the Muto case and investigate what understanding of the

everyday was invoked in these reports.

Synthesising various theoretical work, | suggest that the Muto case signifies an example of
boundary transgression. The advent of new technology magnified existing concerns over
child sex offenders and voyeurs in 2005 and 2006. The media coverage heightened these
anxieties in 2007, channelling them into one articulation of the criminalisation of the other —
the techno-pervert — when Muto was arrested for upskirting. The techno-pervert is a term
which was coined within the news media and refers to a particular kind of framing of
offenders who engage in image-based sexual abuse. Like other naming practices for acts of
image-based sexual abuse such as ‘revenge porn’ (McGlynn and Rackley 2017a; Powell et al.
2017), the construction of the techno-pervert in upskirting discourses was problematic. It
simultaneously disconnected upskirting from other forms of gendered violence in its

emphasis on trivial perversions and creepiness; it detracted attention away from ordinary men

8 It should be noted that Muto, the man accused of the Australian Open upskirt images, photographed women at
the hostel he was staying at which ultimately led to his arrest. It was not the upskirting at the Australian Open
which was the focus of the news media reports on his actions.

123



who perpetrated upskirting and it denied the everyday misogyny underpinning upskirting

through pathologising the ‘sick’ offender from beyond the community.

Breasts, Beaches and “Dodgy Types”

Beaches hold a special significance for Australia. As Verghis (2005: np) states “the beach is
far more than simply a place of leisure. Its cultural value in reflecting and defining Australian
society proves both money-spinner and creative inspiration” (see also Morris and Frow
1993). As Anderson (1983: 48) observed in his work on nationalism, the nation is an
“imagined political community” and the role of the environment, including forests, deserts
and particularly beaches, is an aspect of Australia’s self-imagination that can be evidenced in
much of the material promoting Australia to international tourists. Spaces are constructed not
only from material, and objects, but meaning, language and symbols; they are injected with a
politics that bears ramifications for how the spaces of social life are produced (Lefebvre
2002). Australian beaches are imbued with symbolism and politics just as much as the urban

spaces of city centres where upskirting more commonly takes place.

The tradition of beach photography is also deeply entrenched in Australian culture; take the
famous pictures taken in 1908 at Collaroy Beach of several female swimmers for example
(see Figure 5.1). Until several years earlier, there had been a ban placed on bathing during
daylight hours. Against this context of prohibition, the image conveys a political significance
that depicts shifting community standards relating to modesty and the policing of how

women’s bodies appeared in space (Verghis 2005).5

5 Women’s bodies are not only policed on beaches. Such environments have been and remain key sites of
violence as evidenced by the rape of women in the early 2000s, leading to intensified racial relations in
Sydney and culminating in the Cronulla riots in 2005 (Lattas 2007).
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Figure 5.1: Five women in bathing suits pose for a picture at Collaroy
Beach in 1908. Source: https://tinyurl.com/h9ap94d

In addition to holding cultural significance, beaches are environments that are charged with
competing discourses of sexuality, normativity and the explicit and implicit policing of these
heteronormative discourses. “Sexuality is an ever-present but clandestine reality on the
beach” and, as one participant in Holmes’s study remarked, “it’s visually pleasing for a guy
to look at a naked girl . . . certainly men come here to enjoy the scenery” (Holmes 2006: 36-
41). Public nudity, however (or, in the instance of the topless sunbathers, partial nudity), only
becomes a legal matter “when it is seen by another person” (Holmes 2006: 34). Yet, just as
important is how such nudity is seen; namely, whether it is seen by the naked eye or aided
with an optical device which transports the image into hybrid data spaces (Holmes 2006: 34).
As the following discussion illustrates, those the media deemed in need of protection from
beach and pool photographers and the deleterious effects of new optical technologies were,
and continue to be, women and children — two populations who have long had a complex and
precarious relationship with public space and safety.® Nearly a century after the Collaroy

8 Of course, other groups have been victimised at beaches in Australian for decades such as gay men who have
been the victims of dozens of homicides as Mouzos and Thompson’s research indicates (2000). Despite this
research predating the anxieties around beach perverts in the mid-2000s, gay men were never identified as a
population in need of protection and instead were often framed as perpetrators or deviant (see the discussion in
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Beach picture was taken, another photograph of women at a New South Wales beach was
captured, although in an altogether different context. Whereas the women in the Collaroy
Beach picture were enjoying their new freedom to bathe after the ban was lifted, the picture
taken almost a century later sparked renewed conversations on the regulation around beaches,
bodies and photography. As indicated in Chapter Three, this phase of my research involved a
discourse analysis of 317 media articles on upskirting in Australia over a ten-year period
between 1 January 2005 and 31 December 2014. One of the primary goals of this diachronic-
historical longitudinal analysis was to glean insight into the process of issue-creation leading
up to the criminalisation of upskirting in Victoria in 2007. | observed some key cases in 2005
and 2006 relating to non-consensual sexual photography which contributed to the anxieties

which were building at the time over the techno-pervert in public spaces.

On November 6™ 2004, 25-year-old Peter Mackenzie took several photographs of women
sunbathing topless at Coogee Beach. Using the camera on his Nokia mobile phone to capture
the images, Mackenzie was confronted by the disgruntled partner of one of the women. The
partner of the victim called the police and stayed with Mackenzie until they arrived. The
following month, Magistrate Lee Gilmore ordered the phone be destroyed and warned him
that “women are not objects of decoration for men’s gratification” (No Author 2004: np).
MacKenzie was fined $500. Remorseful for his behaviour, he stated, “I really feel like I’ve
blemished 25-years of being a decent person” (No Author 2004: np). The following year, just
three months after Mackenzie took those photographs, Diwakar Gaur, 25, and Rattanbir
Singh, 22, were similarly charged by police with offensive behaviour for taking photographs

of topless sunbathers with their mobile phones at a Sydney beach (Morrell 2005: np).%

Conservative commentator Sally Morrell wrote in The Herald Sun on the 71" February 2005
that such charges were “ridiculous”: “if the girls didn’t want the attention, they should have
put their tops back on” and mused that “surely someone could have simply told them to
“grow up” and move away” (Morrell 2005: np). Morrell’s comments minimise any sense that
this kind of photography was problematic or criminal by victim-blaming the women

photographed at the beach. Underpinning these comments is the position that the women are

Chapter Six regarding the illicit photography of boys in a rowing competition and other comments made by
Members of Parliament about gay beats).

% This fell under the Summary Offences Amendment 1988 (NSW) Statute, Division 1, Section 4 — Offensive
Behaviour.
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not only responsible for their victimisation for sunbathing topless, but also for not
confronting the men, implied here as childish through the use of language such as “grow up”.
Several months later Naughton (2005: np) coined the term techno-pervert when writing on
the rise of mobile phones wielded by men to take unauthorised sexual images. As I highlight
later in this chapter, the techno-pervert is one expression of Garland’s criminology of the
other. The techno-pervert also bears some parallels with Jewkes and Wykes (2012: 934)
‘cyber-paeds’, which they suggest the news media created to describe “the monster of our age
[that] orchestrated what some criminologists might term a moral panic about both ‘cyber’ and
‘paeds’”. The key difference between the use of the term techno-pervert and cyber-paed is
that the latter was used to refer exclusively to implied sexual predators who preyed on
children, whereas news media (and I) use the term techno-pervert to refer to the media
fixation more broadly with the misuse of new technologies against women and children alike.

Media coverage of non-consensual sexual photography marked the convergence in Australian
news media of two perennial social problems — the pervert and technology. Together this
formed the techno-pervert of the mid-2000s (Naughton 2005) and begun the political agenda
setting process (Walgrave et al. 2008: 815) which would later provoke the criminalisation of
upskirting in Victoria. Used uncritically and as a media-moniker for non-consensual sexual
photography, this term captures both the questionable naming practices in public discourse
identified by image-based sexual abuse scholars (see McGlynn and Rackley 2017a; Powell et
al. 2018) and the unyielding focus on perpetrators deployed in commentary on image-based
sexual abuse. The use of the term techno-pervert in discourses on upskirting in Australian
news media was problematically used to signal such behaviours as a threat from beyond the

community by outsiders and, notably, not everyday men.

It is easy to characterise these concerns over unauthorised photography as an expression of a
moral panic, a reaction which articulates itself in many different ways (see Cohen 1972;
Goode and Ben-Yehuda 2010; Hall et al. 1978). However, given the emphasis on “the nastier
side of modern technology” (No Author 2005b: np), the media coverage surrounding
upskirting can be better described as an example of what Goggin (2010) terms a mobile
panic: anxieties relating to the proliferation and new dangers posed by mobile media. As a
subset of ‘media panic’, where “media are both the source and the medium of public
reaction” (Drotner 1992: 44), mobile panics have emerged over issues as diverse as youth

sexting (Karaian 2012; 2014; 2015), mobile phone facilitated bullying and various forms of
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image-based sexual abuse (Lim 2013). Further, while the notion of morality is certainly
referenced in occurrences of unauthorised photographs (particularly in relation to women and
modesty), the technology, as much as the offender, was blamed for the behaviour in the
representations | analysed. For example, in 2005 the Western Daily Press ran a piece with the
headline “Technology gone crazy” in reference to the use of mobile phone cameras at
beaches. Here, the emphasis is not on the “perverts” taking pictures of topless women and
children but the “nastier side of modern technology” (No Author 2005b: np). This headline is
an example of portraying actions without agents (see Lamb 1991) and disperses the
responsibility of perpetrators by holding objects accountable for actions instead. While it is
not unheard of to have moral panics about new technology (see Carrabine 2008: 9), casting
these events as a moral panic misses one of the chief aspects of such representations of
image-based sexual abuse; the problematic use of the term techno-pervert. This omits the
harmful nature of the behaviour through utilising media-friendly monikers and
simultaneously moves the conversation away from the harm experienced by victims, instead
focusing on perpetrators. Moreover, the language of ‘pervert’, while eliciting disgust, lacks
the same accountability as terms such as ‘perpetrator’ or ‘offender’ and avoids a central issue
underpinning the illicit photography of women — everyday misogyny. This issue with the
terminology used to describe sexual violence and those who perpetrate it is beautifully
captured by Hannah Gadsby when she reflects on the problems of challenging men’s creepy

behaviour:

Men are not creepy. Do you know what’s creepy? Spiders, because we don’t know
how they move. Rejecting the humanity of a woman is not creepiness; it is misogyny
(Gadsby 2018: np).

The different way in which (2005) and Morrell (2005) describe this act of image-based sexual
abuse demonstrate the different poles of the response to non-consensual sexual photography.
The subsequent debate and responses to upskirting oscillated between these poles before
opting for criminalisation after the tipping point in early 2007. Whilst Morell’s comments
blame women for either encouraging their victimisation or for not actively protecting
themselves from unwanted sexual photography, Naughton’s framing of this is no less
problematic. Described as an issue of law that was lagging behind the technological
revolution in our society and subsequently resulted in privacy invasions, the gendered nature

of these kinds of offences are ignored by Naughton. Despite the examples in the article
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pointing to women who are upskirted while on the catwalk and an unauthorised device
installed in women’s showers, the commentary around the issue described how recent cases
“were revealed in a list of techno-pervert examples police handed to a parliamentary
committee examining laws on the criminal use of surveillance devices” (Naughton 2005: np).
This results in a focus on the misuse of new technology as the issue of concern, rather than
the sexual and gendered nature of the offence. While Morrell conversely focussed on gender,
it was not to attribute blame for the behaviour to male offenders but to trivialise the issue as
one that was childish and not worthy of concern. These two articles signal the beginning of
an emerging concern in Australia surrounding cameras and safety in public places, where
patrons are often dressed in swimsuits or can be seen in various stages of undress. Moreover,
these concerns were predominantly anchored to anxieties relating to new technology and the

implications this had for privacy.

In another incident at Coogee Beach, this time in January 2005, 24-year-old Tia Larson
noticed a man photographing her and other topless sunbathers. The police were called and the
man was apprehended with over 70 photographs on his camera of the sunbathers.
McCausland (2005: np), a journalist reporting on the incident, stated that “the line between
appreciating the natural beauty of our beaches and the natural beauties on them” was crossed
when the man’s actions led the women to “feel dirty and embarrassed and self-conscious”.
Other women “expressed their anger ... that men photographed them both overtly and
covertly” and that their “liberty to go topless [wa]s taken advantage of” (McCausland 2005:
np). Regular beachgoer Edward Scott said he often patrols the beach to rebuke individuals
recording topless sunbathers: “I told someone off for doing it ... yesterday. They just sit there
and film or take photos. It’s unethical, it’s not cool. It’s not Aussie” (McCausland 2005: np).

AS Souter states:

Here on the beach, the rules are supposed to be different. The bleached light,
the proximity to raw nature, puts everything at a remove. There is none of
the furtive dimness or spangled artificiality that signals sleaze. These
breasts, most of us agree, are bared for the pleasure of their owners.
Nakedness here becomes natural, healthy, liberating. It is to be regarded as
sensual, not sexual and men are not to find it remarkable or god-sent.
Context is everything (Souter 2007: np).
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Not everyone shared this view, however. Many commentators felt that men who
photographed women engaging in topless sunbathing were “just taking photos of what was
on display” (Morrell 2005: np). Contrary to the opinion held by Edward Scott in Coogee, one
man interviewed by Souter stated that “every single bloke on the beach is [staring at topless
sunbathers] ... the ones who say they’re not are lying or gay” (Souter 2007: np). This
illustrates at least two conflicting, but common views held by men; either they need to protect
women from the predatory behaviour of potential beachgoers or they ought to be actively
engaging in the behaviour themselves. The former relates to what Susan Griffin dubbed the
‘male protection racket” whereby women are protected by men, against other men thanks to
heteronormative gender norms rooted in chivalry. She argued that “this is not unlike the
protection relationship which [organized crime] established with small businesses in the early
part of this century. Indeed, chivalry is an age-old protection racket which depends for its
existence on rape” (Griffin 2015: 11). As Patricia Sexton (in Donaldson 1993: 646) reminded
us, “male norms stress values such as courage, inner direction, certain forms of aggression,
autonomy, mastery, technological skill, group solidarity, adventure and considerable amounts
of toughness in mind and body”. If we recall the case of Mackenzie in 2004, it was the
sunbather’s boyfriend who detained the voyeur at the beach while awaiting police to arrive,
reinforcing this narrative of women needing protection by the men in their lives. Similarly,
Edward Scott was a self-described beach patroller on the lookout for perverts who might take

pictures of women sunbathing.

Even after 2005-2006, topless sunbathing remained an issue. In 2008, surf lifesaving clubs in
the state of Queensland initiated a “no-jiggle” rule for female beach-goers to help address the
issue of unwanted staring and beach photography (Michaels 2008: np). Enforced at the Gold
Coast, Arlie Beach and Cairns, this rule stated that “women could legally take their tops off
as long as they did not strut about, swim in the pool, play beach volleyball or fling a Frisbee”
(Michaels 2008: np). Using language such as “jiggle” connotes titillation and sex; it evokes
specific imagery for the audience reading this article. Discussions such as these are inherently
tied up with modesty — a deeply religious concept that in many cultures is connected with
male honour and female chastity, submission, shyness, propriety and self-restraint (Moxnes
1993: 170-171). Modesty can be defined as having a moderate opinion of one’s self, lacking
in pretentiousness, denying responsibility for successes and accepting responsibility for
failures and is “embedded within the communal orientation expectations for women...the

modesty norm pressures women” to conform to gendered stereotypes (Smith and Huntoon
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2014: 447-448). With topless sunbathing labelled as a “festival of flesh” by some life savers
(Michaels 2008: np), these responses to the unauthorised recording of women sunbathing
topless reminds us that the policing of female bodies in public space is still very much
connected to these antiquated and problematic gendered notions.

A “no jiggle” rule was never enforced on any of the male patrons — their movement in this
environment was not restricted. The consequences of being a woman in the leisure spaces of
the beach is evident; by occupying a female (presenting) body there are ramifications for not
simply being in space, but also moving through space as a woman. Women, whether in
swimsuits or topless, had a “no jiggle” rule informally enforced upon them while they moved
along the beach. This required women to walk slowly to ensure their breast movement did not
cross the threshold into “jiggle” territory. Limiting women’s mobility in public space is a
fundamental component of women’s subordination, as how it limits their movement and
reinforces the exclusion and confinement of women from public space (Massey 1994). The
“no jiggle” rule on beaches thus illustrates the way that spatial arrangements “help to
reproduce structures of gender and sexual difference” and simultaneously act as a form of
spatial control with social, cultural, economic, political and physical ramifications (Tonkiss
2005: 94).

Between 2004-2006, competing ideologies over spatial norms were apparent in media
discourses on upskirting and unauthorised sexual recordings. The language and rhetoric
deployed in the articles above reflects the contentious nature of image-based sexual abuse
when the victims are topless women sunbathing. In some respects, the issue of non-
consensual sexual photography at public beaches and swimming pools aligns with some
common media tropes pertaining to sexual victimisation and women. As with upskirting, the
men perpetrating these offences were strangers, feeding into problematic social beliefs about
gendered victimisation detailed by Stanko (1990: 9) and others which posits that ‘real’
violence disrupts public safety and is committed by strangers. This occurs to the detriment of
seeing ordinary violence committed in private spaces by men who are both familial and
familiar (Stanko 1990). While upskirting also represents a form of ordinary violence as
women lead their everyday lives in public spaces, the kind of representation detailed above
reinforces this stranger-danger trope. Constructing offenders in this way not only serves to

reinforce harmful stereotypes about ‘real’ and ordinary violence, but also excuses the men
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who perpetrate upskirting as though they are not part of a community fraught with gender

inequality.

As Burton (2005; 2007) discusses in her analysis of non-consensual sexual photography laws
in Australia, images taken of topless sunbathers are a violation of what she dubs ‘contextual
consent’ in relation to privacy. This approach takes as its starting point social practices
related to privacy and potential disruptions to these practices in a given situation. While
topless sunbathers may consent to be viewed by other individuals visiting the beach, this does
not extend their consent to having an image of them taken, or to that image being circulated.
The news reports discussed above, were often at odds with this, perhaps due to the
assumptions news media employ to characterise women’s experiences of gendered harm and
violence (Humphries 2009: 26). As Humphries asserts, “the media frame how and what we
view as social problems, what we define as good or bad or acceptable or unacceptable and
who we label as criminal offenders or legitimate victims” (Humphries 2009: 34). The
contestation in the articles discussed reflects the disagreement in a broader narrative over
victimhood, blame and whether non-consensual sexual photography even constituted a
legitimate issue of social concern. The combination of these factors did not trigger a tipping
point into criminalisation like the Muto case, as the media framing did not create a

heightened sense of urgency.

When sunbathing topless, women were rarely constructed as ideal victims, to use Nils
Christie’s (1986) term. As Jewkes (2011: 127-128) notes, “women invariably fail to live up to
this impossible ideal and, across the whole range of offences, women are sexualised...[and]
are further punished symbolically by the media more harshly”. Because of their breach of the
modesty norm, the topless sunbathers’ status as a victim was questioned, as demonstrated by
Herald Sun writer Morrell (2005), who blamed the victims for not confronting the men
making them uncomfortable. By labelling the issue “ridiculous”, this representation failed to
see both the problem of gendered violence and the harm of violating contextual consent.
Feminist scholars writing on image-based sexual abuse (Powell 2010; Powell and Henry
2016; McGlynn and Rackley 2017a; 2017b; McGlynn et al. 2017; Powell et al. 2018) have
identified persistent difficulties in getting such forms of gendered harm to be counted as
legitimate. Because of the hierarchies of harm and victimisation, the incidents of image-based

sexual abuse in the news reports detailed above were dismissed, trivialised and ignored.
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Media discourse not only constructs ideal (and non-ideal) victims but also creates ideal (and
non-ideal) offenders. In an article written by Souter in The Age, the journalist interviewed
people visiting an Australian beach to discuss topless sunbathing. Breasts are described as
“God’s gift to mankind” (a sentiment also affirmed by a Member of Parliament in the
upskirting debate in 2007). One beach-goer comments that the men are “just taking photos of
what was on display” and those that were not interested in looking were said to be either
“lying or gay” (Souter 2007: np). This illustrates several things simultaneously: first, the
presumption of sexual access (Kelly 1988) by men to women they saw as “on display” for
men to stare at. As noted in Chapter Four, objectification is connected to the gendered
regimes of visibility which structures how women appear and are looked at. Secondly, the
men who were engaging in non-consensual sexual photography are represented as simply
partaking in normal behaviour. Third, the boundaries of this normalised masculinity were
reinforced through exclusionary tropes: the statement condemns any claims of not looking as

emanating from men who were “lying or gay” (Souter 2007: np).

Heteronormative stereotypes of gender are subsequently reinforced; stereotypes that
encourage the sexualisation and abuse of women as one way of legitimising masculinity. If,
as Tabbert (2016) observed, the construction of the victim is a labelling process and a
contribution to the labelling of offenders, the legitimation of offenders’ behaviour as normal
serves to reposition gendered violence within a grid of normal relations. Between the
‘normal’ expression of masculinity described in some articles and the questionable modesty
of the victims in others, we have a combination of representations that work to legitimate
non-consensual sexual photography as a normal behaviour at worst, and a trivial annoyance
by immature ‘boys’ at best. As such, no measure or response was offered to the topless
sunbathing women. In what follows, | explore how the photography of children gathered

much more sympathy in the news media coverage and resulted in a proposed camera ban.

Protecting the Fantasy of Australian Childhood

At the same time that topless sunbathers were attracting media attention between 2004 and
2006, concerns surrounding children in public space were bubbling into public
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consciousness.®” The perceived need to protect children from so-called paedophiles and other
imagined predators was a much more prevalent and enduring concern than bare breasts on
beaches.® Although the term ‘paedophile’® only came into popular vernacular in the late
1980s and early 1990s (Melville and Marsh 2007), there has long been a fixation on
protecting children’s innocence from sexual predators in public spaces. Since the 1980s, child
sex offenders have featured in both political and popular discourse and have remained “of the
highest priority for the criminal justice system to manage and contain” (Lynch 2002: 529).
Child sex offenders are often stripped of human status in media representations of this group,
constructing them through using signifiers of monsters or animals in media reports, which
highlight these offenders as a “nefarious threat to children” (Spencer 2009: 220). McDonald
(2012) has written on the consequences of creating a monster out of child sex offenders,
which he argues often detracts from and overshadows the far more prevalent form of child

abuse that occurs through family violence.

In 1960, Phillippe Aries sketched out the modern creation of what we now widely recognise
as childhood. Aries proposed three different representations of the child: innocent, sinner and
tabula rasa (blank slate). In relation to the child as an innocent, asexual individual, Ari€s
identified a distinct shift at the end of the sixteenth century where “the image of the child
shifted from a sexually indifferent individual to a sexually innocent one whose purity was
constantly in danger of being corrupted by immoral influences” (Ulanowicz 2016: 4). To
ensure the child remained unharmed from corrupting moral influences, a dual approach was
developed through both familiar and educational processes. These two approaches manifested
through the contradictory desire to coddle the child “to protect his innate innocence from evil
influences” and to discipline him harshly to ensure he would not be enticed to “turn to sin by
his own devices” (Ulanowicz 2016: 4). This understanding of the child and childhood has

endured and remains today.

57 Fear over the safety of children in public spaces, particularly beaches, has a long history in Australia and
elsewhere predating this period. For example, the infamous disappearance and suspected murder of the
Beaumont children in 1966 in Geelong, Victoria, captured the nations interest and caused a panic in the
aftermath (Garcia 2018).

% Only one article relating to topless sunbathing in Australia appeared after 2008 in my sample. This referred to
Kate Middleton, the Duchess of Cambridge, who was photographed topless by covertly positioned paparazzi
while on vacation.

% The term ‘child sex offender’ is used here rather than ‘paedophile’. There are a number of reasons for this but
the primary motivation is that the use of the word paedophile in popular discourse carries with it ambiguous
and unhelpfully negative connotations.
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In my analysis, 49 of the 317 articles that reported on upskirting in the Australian media
between 2005-2014 directly referenced children who had either been victimised or were
perceived to be at risk of victimisation. After women, children were the second most reported
population at risk from illicit photography and in the lead up to the criminalisation of
upskirting in Victoria, public anxieties in many states were more preoccupied with the threat
such photographers posed to children rather than women. As Faulkner (2011: 122) asserted in
her work on the relationship between childhood and innocence because a child’s “innocence
is always at risk — children become society’s greatest liability as well as its most precious
asset”. Children are a popular go-to in media reporting across a range of issues, given their
victimhood is considered legitimate because of their perceived vulnerability. As Jewkes
(2011: 67) notes, offences are made eminently newsworthy when children are involved,

whether as victims or offenders.

Representations of childhood in Australia are often deeply connected to the beach. Albury
and Lumby (2010: 56) note, for example, that “images of Australian childhood frequently
show children playing on the beach, a place that symbolises the allegedly easy-going,
egalitarian and unpretentious Australian character”. Given that the reports on illicit
photography in the lead up to the introduction of the Upskirting Bill in Victoria primarily
focussed on photography at beaches, it is important to understand the role of this space and
the spatial norms connected with this milieu. The symbolic meaning imbued in beaches is
considerable; not only are they a site for the Australian imaginary of the nation but also
deeply connected to Australian children and innocence. As beaches and pools came under
threat in the years leading up to the criminalisation of upskirting, “anxiety about an emerging
sexuality highlights, once again, the risk attached to the promise and vulnerability of the next
generation of adults. It is not just the risk of an individual, but also the risk of society that
emerges in these debates” (Nakata 2015: 122). Just as the existence of child soldiers or
criminals threatens this common-sense understanding of childhood, so too does the child sex
offender represented in the media articles discussed here. Moreover, given the connection
between both childhood and risk to society (Nakata 2015), and between beaches and
Australian national identity, the perceived threat was amplified as a result of a convergence

of multiple anxieties.

Nude pictures of children frequently end up on display at 21% birthday parties and other such

occasions. Most people would not find these images controversial or sexual and taking these
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‘happy snaps’ has become a right most parents have come to expect. As Verghis stated “any
image can be sexualised — it all depends on the viewer” (Verghis 2005: np); or, more
accurately, it all depends on what the viewer sees in the image and on what others think you
are viewing and why. Parents, however, also “expect a reasonable amount of privacy” when
it comes to other people photographing their children in such places — a point where things
get complicated (Clark 2005: np). The need to act in defence of children photographed at
pools and beaches was clearly being built in the media narratives surrounding these incidents
in 2005-2006.7™ However, identifying a palatable response proved difficult.

This wave of concern began in Victoria and was also evident in Queensland and New South
Wales. In Melbourne 2002, several 14-year-old schoolboys competing in a rowing
competition had their images uploaded to pornographic websites — an event that reportedly
caused the boys to be “extremely distraught” as they worried that older men would look at
them as sexual objects (Standing Committee 2005: 12). Furthermore, the boys reported
“feelings of anger, a sense of violation, anxiety about going out in public places, feelings of
exploitation and invasion of privacy” (Standing Committee 2005: 12). As one Member noted
in the Second Reading of the Upskirting Bill (2007a: 2596), ““a lot of parents were horrified
to find their sons’ image on a gay website [and] it took a while to have those images
removed”. Following an incident several years earlier in which pictures of boat race
competitors’ in their swimsuits were uploaded to pornographic websites, the boat racing
event itself was banned. In 2005, a website hosting hundreds of images of children in
swimming suits at Brisbane’s South Bank Parklands and other recreational sites was
discovered by the community, provoking the creation of sections 227A and 227B of the
Criminal Code (QLD). At the same time in New South Wales, Waverly Council released a
statement to the press claiming that a new camera ban was being considered after men were
caught taking inappropriate images of toddlers in a children’s swimming pool at Bondi Beach

and other locations in New South Wales.

In most of the cases where men were accused of committing child pornography outlined

above, media coverage focused on the photographing of young male adolescents or children

70 Since the advent of social media where uploading images to platforms such as Instagram and Facebook have
become commonplace, these issues have been further heightened, as well as implicating the parents
themselves who chose to upload pictures of their own children.
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by men and reinforced the harmful conflation of paedophilia and homosexuality, a trend
which | also observe in the Upskirting Bill. When concern over child sex offenders emerged
surrounding photography on beaches and swimming pools in 2005, councils around Sydney
revised their policies to only permit children to be photographed by their parents. This
effectively placed a blanket ban on all photography given the prevalence of children in these
spaces, as patrons required written consent from parents whose children they might also end
up photographing at the venue. Parents’ feared that imagined paedophiles might abuse their
child, fears that were distilled by Morrell who stated:

As we've found out to our disgust and alarm, paedophiles are attracted to
places where there will be lots of young children in various states of dress.
But worse, they can now be armed with tiny cameras — even an unobtrusive
mobile phone with a lens, of which we have four million already — and take
snaps of children that by the end of the day will be splashed over Internet

porn sites for evil perverts everywhere to fantasise over (Morrell 2005: np).

Recalling Morrell’s comments on topless sunbathing earlier, in the same article she compared
the “ridiculous” concern over photographing topless sunbathers with what she described as a
“growing problem” of technology in the hands of “sick puppies” attempting to photograph
children (Morrell 2005: np). Here we can see the conflation of two key folk devils to create
the techno-pervert of the mid-2000s, a journalistic trope not uncommon for stories covering
these kinds of events (Jewkes and Wykes 2012). The first sentence expresses “disgust” and
“alarm” over paedophiles congregating in places that should be safe for children — pools and
beaches. In the following two sentences, Morrell builds on this by connecting paedophiles
with mundane technology, “even unobtrusive mobile phones”, which she argues makes them
“worse” than those who do not use technology, because of the potential to upload and share
the captured images. The harm is linked to the ability for perpetrators to not only take
photographs and recordings at beaches and pools, but to move them into an online domain for
“evil perverts everywhere to fantasise over”. Here, Morrell reiterates two common themes
pertaining to cultural constructions of paedophilia: the need to preserve childhood innocence
and the need to protect children from stranger danger; in this case from the lascivious

stranger’s digitally enhanced eye at beaches and swimming pools.
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There are two significant framing techniques in Morrell’s passage above. Firstly, the emotive
language of “evil”, “alarm” and ““disgust” are deliberately employed to evoke a strong sense
of disdain for the offenders. As indicated earlier, the paedophile is a popular scapegoat and
common offender in news media coverage on crime because of their perceived and actual
danger to children (a victim group widely accepted as legitimate) who require the protection
of adults and society. Secondly, Morrell contemplates the issue of new technology causing
further harm through its violation of contextual consent by transporting content into online
spaces. In the very same news article, she dismisses the harm caused to topless sunbathers
suffering the same kind of privacy invasion, claiming that “if the girls didn't want the
attention, they should have put their tops back on” (Morrell 2005: np). This dichotomy of
deserving and undeserving victims serves to reinforce who is worthy of blame and who is
worthy of protection. While the identification and construction of victims and offenders in
relation to the imagined paedophiles and children were likely to resonate with audiences, the

proposed solution of banning cameras was less well received.

In 2005 for example, Waverly Council in New South Wales proposed a ban on cameras at
their beaches and pools in a bid to “crack down on perverts” using technology to photography
patrons (No Author 2005a: np). The reaction was met with hostility from parents, with some
stating that the ban was “ridiculous” and “a bad idea and impossible to police” (No Author
2005c: np). Such bans were criticised in media coverage with headlines such as “Cocooned
children: protection or paranoia?” (Duffy 2005), “Beach camera ban fail” (No Author 2005c)
and “Camera ban at pool makes a splash” (Carapiet 2005). At the same time, there was a
contradiction in the reporting on this given that members of the community simultaneously
called for camera bans to protect women and children while also bristling at being told to put
their own cameras away when taking photographs at these venues. In one case in 2008,
members of the public were mistakenly accused of being voyeurs at the beach when a man
ripped the film out of their camera after suggesting they had taken photographs of his wife
(Mikkelsen 2008: np). This outburst was labelled as ‘beach rage’ and it was suggested that
“this is going to happen a lot more in the future given the available technology and the rate at
which that technology is increasing” (Mikkelsen 2008: np), an interesting comment given the
man in question was using an older style camera with film at the time of the incident. We see
a shift in blame from the person to the technology in this report, but also the suggestion that
such wariness around cameras in public places had become (or soon would become)

normalised. Concerns over the sexual predation of children through photography continued to
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bubble towards public consciousness for several years after this initial period.” In 2007,
however, one event shifted conversations around illicit photography away from predation on
children — the Muto case. | turn to this triggering event in the next section of this chapter and
explore the processes of issue-creation regarding upskirting in Victoria.

Responding to the Exceptional: The Australian Open and Banal

Nationalism

Upskirting made headlines in Victoria in January 2007 when a 34-year-old man, Takuya
Muto, was arrested and later sentenced to imprisonment after women noticed he was covertly
filming them in a hostel’s showers (Butcher 2007). Once in police custody, it was discovered
that he had also captured images of spectators’ and players’ thighs and buttocks at the
Australian Open tennis tournament (Medew 2007). Muto was charged with stalking and
offensive behaviour and sentenced to six months’ imprisonment. This led to criticism of the
State Government for the lack of an appropriate offence to cover this behaviour, resulting in
pressure to create “legislation that ensures there is no opportunity for loopholes” (Holroyd
2007: np). It was frequently suggested that the law needed to be changed in order to address
the perceived rise in upskirting. In one interview in the Herald Sun, Attorney-General Rob
Hulls said “our laws need to reflect new technology producing smaller and more discreet
cameras, such as mobile phone cameras” (Tinkler 2007: np). The Upskirting Bill was
subsequently created. Following on from the expression of anxieties over camera use at
beaches and pools in Australia, reporting on the Muto case created a sense of urgency,
implying that upskirting was on the rise and becoming more common. Of further significance
was the fact that 2007 was a state election year. Political tension on both state and federal
governments was heightened, such that the publicity of the Muto case was arguably
compounded in order to produce the law and order response of (quickly drafted) new

legislation.

"1t is hardly surprising, then, that Bill Henson’s nude photographs provoked heated controversy in 2008 and
that a federal inquiry into the Sexualisation of Children in the Contemporary Media was also published at that
same time.
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Media coverage of the event overwhelmingly referred to the incident as the “Australian
Open” upskirting case, an interesting act of naming considering Muto was actually caught
perpetrating image-based sexual abuse at the hostel where he was staying.’? It was later
discovered that Muto had also taken recordings up women’s and tennis players’ skirts and
dresses while visiting the Australian Open. It was, however, his behaviour targeting ordinary,
everyday women and not celebrities that saw him arrested. Because upskirting is routinely
perpetrated against women as they move through everyday spaces — women who are rarely
made aware of their victimisation and who will not have news articles written about their
victimisation — I deliberately refer to this incident as the ‘Muto case’ rather than the
‘Australian Open’ case. This not only avoids becoming entangled in harmful media naming
tropes that functions to obscure less ‘sexy’ forms of harm in favour of newsworthy incidents,
but also firmly places the offender as the responsible agent at the centre of my discussion.
While 1 would prefer to focus on victim narratives of upskirting, in the context of such
narrow understandings of this behaviour and the covert nature of the crime, such narratives

were rare.

Whilst the media might reveal and crystallise what is considered important in society, they
were nonetheless entangled in the very practices they condemned in relation to upskirting.
Although it is more common to find upskirt images on online pornography websites or
dedicated Twitter and Tumblr pages than in newspapers and magazines, there are nonetheless
upskirt images which are published in mainstream media newspapers and widely
disseminated. For example, numerous upskirting images of celebrities have been taken not by
voyeurs but by media paparazzi.” Splashed across the covers of newspapers like the Herald
Sun and magazines such as Woman's Day and Famous, pictures of female celebrities’ anal or
genital region often garner front page attention. Legislatures that vowed to balance the rights
of freedom of expression and newsgathering activities with the need to protect women from
the invasion of privacy caused by upskirting failed to realise that in many instances,

journalists and media organisations were the upskirt voyeurs responsible for perpetrating

2 Only one article in my sample had a headline that referred to Muto’s behaviour in the hostel where he was
staying as “Shower Voyeur Receives Two Months Jail” (No Author 2007¢). The majority of the articles not
only focussed on the incidents at the Australian Open but omitted reflecting on the harms done to the victims,
instead writing about Muto’s motivations for undertaking the upskirting.

3 However, with the proliferation of smartphones, many images that are reproduced in mainstream news media
are not taken by professional photographers, but rather ‘citizen paparazzi’.

140



these harms.

Googling “celebrity upskirt” generates thousands of images of female celebrities caught off
guard. In my examination of Australian media between 2005 and 2014, several articles
referred to celebrities who had fallen victim to journalists taking degrading upskirt pictures.
In 2014, Who Magazine published a photograph of Kendall Jenner from a low angle that
revealed part of her buttocks (No Author 2014a: np). Angry, she later uploaded the picture to
her Instagram account along with a tag of the offending journalist, inscribed with the
comment “Perv”. Miley Cyrus was 17 when she was upskirted by a paparazzi during which
time she was still legally considered a minor in the United States. She was photographed by
infamous celebrity reporter Perez Hilton as she was exiting her car in what he called a “very
unladylike fashion”, because her underwear was visible beneath her dress, nicknaming her

“slutty Cyrus” because of this (No Author 2010: np).

In another incident, the Duchess of Cambridge stood next to a helicopter that blew up her
dress in front of a crowd of photographers during a 2014 visit to Australia. As a result, an
upskirt image was sold to a German newspaper hamed Bild. Most tabloids refused to
purchase the images because they would have resulted in worldwide condemnation. Baxter
(2014: np) celebrated the media’s refusal to purchase the images, stating that the tabloids
demonstrated a “stringent, respectful adherence to morality”. When the photographer later
attempted to donate the $180,000 proceeds of the photo to the Blue Mountain Fire Appeal,
Mayor Mark Greenhill reportedly refused to accept the money because it was “a source of
humiliation for the Duchess ... that put her in a position of embarrassment” (No Author
2014b). Kate Middleton hired a minder after this incident to ensure her dress did not fly up
for the remainder of her visit (No Author 2014c). It is worth noting that Kate Middleton is in
many ways quite different from other celebrities because of this semblance of protection
afforded to the royals owing to their status and connection as symbols of their country. To
violate a royal is an act of disrespect to the United Kingdom as much as (or problematically,
more than) to Kate Middleton. Because of her place in the monarchy, the kind of treatment
she is subjected to in the media is markedly different to other celebrities, who are not granted
the same protection or exemptions. Indeed, few publications would refuse an upskirt image of
an actress or musician in the same way that the international media almost unanimously

rejected the images of Kate Middleton taken in Sydney.
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These examples emphasise the contrast between the publication of some upskirt pictures in
mainstream media outlets and the condemnation in others. It reinforces the double standards
imposed on women and the extraordinary policing of their bodies. The presumption of sexual
access, whether to everyday women on the street or famous actresses or musicians, underpins
both the paparazzi and the men taking upskirt photographs of unknown women. Even the
outcry over the upskirting of Kate Middleton reflects a deep sense of patriarchy — she was not
just a woman but represented the United Kingdom more broadly because of her association
with the monarchy. To violate her was to violate the country she represented. The outrage
over her modesty being threatened was not truly an outrage in defence of her as a woman, as
a human with agency, but was merely another expression of how women are objectified and

imbued with symbolism devoid of human-ness.™

As the headline to one article, A/ women’s bums are not created equal (Baxter 2014: np)
suggested, there is a hierarchy that implies that unless you are the Duchess of Cambridge,
your privacy is not secure. Media coverage (and reproduction) of celebrity upskirt images is a
reiteration of the covert upskirt image discussed in Chapter Four with one crucial difference.
Rather than hidden on personal computers or online pornography websites, these images are
made public and visible in such a way that the victim almost always knows that her genital or
anal region has been splashed across tabloid magazine and newspaper cover pages.
Moreover, the audience these images are distributed to is larger given the fixation our
(popular) culture has with celebrities. Calvert (2004: 722) attributes this to female celebrities’
private parts being newsworthy, symptomatic of a culture that has eroded notions of privacy
and “panders to our voyeuristic tendencies”. Only when images are deemed to be of an un-
newsworthy nature can “privacy rights can trump voyeurism” (Calvert 2004: 726). In the
following discussion, I reflect on the way in which privacy rights did trump voyeurism in the

Australian news coverage of the Muto case and why this occurred.

4 The inscription of national values onto women’s bodies is not isolated to celebrities and has a long history in
other contexts. Mostov (1995) and Bracewell (2000) contend that nationalist projects were structured with
reference to ideals of masculinity and gender relations within the context of wartime rape in Kosovo and the
Balkans. As Mostov (1995: 519-520) argues, “women serve as custodians of national values, as signifiers of
the boundaries of group identity, marking its difference from alien others”.
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The media are elements of culture and society and form part of our cultural landscape; they
transform raw events into news stories and participate in cultural currents (Moore 2014: 2).
Moreover, the media both “mediate the event and provide a framework for the community
experience. They are the symbolic locus for events” (Sumiala 2012: 17). My analysis taps
into these currents and seeks to understand how the Muto case was transformed from raw
event into a crime news story. The following analysis is divided into three sections. First, |
seek to unravel why the Muto case received the extensive media coverage that it did: to do so,
| draw from media criminology and observe ‘news values’ (Jewkes 2011) at work in a way
which explains why this incident contributed to the new legislation subsequently enacted later
that year. Secondly, I critically analyse the coverage itself to identify what this tells us about
the everyday. In doing so, | examine how the everyday was represented as threatened by
those outside our borders, such as foreigners, Takuya Muto. Having established how the
previous incidents at beaches and pools in 2004-2006 did not meet the threshold or ‘tipping
point’ earlier, I set out to uncover why the Muto case triggered the criminalisation of

upskirting in 2007.

| analysed 58 documents from 1 January 2007 to 31 December 2007, including nearly 50
media reports from around Australia on upskirting specifically.” Not only did the Muto case
trigger the criminalisation of upskirting in Victoria, but it was also the most cited incident in
my sample of media reports.” In 13 of the articles, the perpetrator of the Muto case was
directly referenced and in over one-third of the media articles from 2007 (n.24) was
referenced at least once. It was helpful to think through why the Muto case was considered to
be highly newsworthy to determine what seemed to be qualitatively different about this case
of image-based sexual abuse to the others that preceded it and failed to trigger any legislative
response. Moore’s (2014: 26) work on newsworthiness is instructive in thinking through the
Muto case — she asserted that to say something is newsworthy simply means that it is of
public interest. Originally coined by Galtung and Ruge (1965), the concept of news values
was first brought to academic attention in 1965 through a study of Norwegian newspapers, as

a system by which news items were selected and prioritised for publication.

5 Ten documents only looked at ‘peeping’ (usually into a person’s dwelling), while 48 focused on upskirting.
78 In nine different articles, the case of a commuter taking unauthorised photographs of female travelers using a
hidden camera in his shoe was also cited as another example of upskirting occurring at the same time as the

Australian Open incident in January 2007.
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More recently, Jewkes (2011) identified 12 distinct news values in reporting on crime.” Four
are particularly relevant here: sex; celebrity; threshold; and proximity.” Firstly, as Jewkes
(2011) notes, crimes involving titillation or sex are considered highly newsworthy. The act of
upskirting, as this thesis has argued, is a form of image-based sexual abuse that involves men
objectifying women through taking non-consensual photographs of their anal and genital
region. When news coverage frequently refers to Muto as a “sneak” (Hunt 2007), “pervert”
(Best 2007) and “bandit” (No Author 2007b) for his sexual behaviours, the coverage utilises
the news value of sex in relation to Muto’s sexual expression, rather than as a sex crime
affecting women. The reference to sex is used here as a media hook to attract readers
attention rather than as a form of titillation. It reinforces both a moral position on acceptable
and aberrant sexual expressions and normalises the notion of the sexual deviant outside of the
community. Muto is therefore constructed as a techno-pervert and exemplifies what Kelly
(1988) described as one of the ways in which men, as a group, benefit from limited
definitions of sexual violence. Such definitions “function to distinguish a small group of
‘deviant’ men from the ‘normal” majority” (Kelly 1988: 27). Furthermore, news coverage
also identifies the technology and not the individual as blameworthy for upskirting and other
forms of non-consensual sexual photography. As Hunt (2007: np) noted, “this type of activity
involving camera technology invading a person’s privacy is becoming too common”. This
statement is important as it demonstrates the congruence of the “sick” (Morrell 2005: np)
pervert and new technology as a target of blame, resulting in the construction of the techno-
pervert (Naughton 2005).

Secondly, Muto was caught filming patrons and tennis players whilst at the Australian Open,
the latter of which were sports stars and fall into the category of ‘high-profile’. Because of
the public profile of these individuals, they garner more media attention than other everyday
people without comparable social status. Mason (2003: 15) describes this as the ‘celebrity
angle’. Whilst Muto was also found to have covertly recorded individuals at his hostel, it was
his behaviour at the high-profile sporting event which attracted attention by virtue of its

implication of famous athletes.”™ This was despite the fact that it was his behaviour at the

" These are: threshold, predictability, simplification, individualism, risk, sex, celebrity or high-status persons,
proximity, violence, spectacle or graphic imagery, children and conservative ideology.

78 Individualism and simplification will be discussed below.

8 It is worth noting here that the media have historically upskirted female tennis players by showing shots up
their skirts as they dive for the tennis ball.
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hostel and not the Australian Open tennis tournament that resulted in his detection and arrest.
A third element that contributed to Muto’s case becoming newsworthy was the Australian
Open itself, as an event. Threshold is a news value that Galtung and Ruge (1965) and Jewkes
(2011) identify as crucial in determining the newsworthiness of an event. This threshold is
not fixed and varies for local, national and international news outlets; it relates to a perceived
level of drama or importance that an issue must reach (Moore 2014). The Muto case meets
the requisite level of perceived importance for a number of reasons. Held annually since
1905, the Australian Open has become a staple in the Australia sporting landscape. Itis a
prime sporting highlight during the summer in Melbourne and in 2016 the event generated
more than $278.1 million into the economy (Australian Open 2016). It is also a vital tourism
event — of the 720,363 people who attended in 2016, 48% were from beyond Melbourne and
in a survey conducted by the Australian Open, 98% of Victorian residents said that it was
either very important or important for Victoria to host the Australian Open each year
(Australian Open 2016).

The Australian Open is what Hobsbawm and Ranger (1983) would call an invented
nationalistic tradition — something that emphasises a community’s continuity with the past.

According to Sumiala:

This continuity is maintained by invented traditions, which reinforce the
community's conformity to norms. According to Hobsbawm, invented traditions
assume increasing significance in situations where power structures within the

community are in flux (Sumiala 2013: 80).

As noted in the previous chapter, the proliferation of the new technics of voyeurism
into everyday life provoked anxiety which scholars such as Goggin (2006) label a
mobile panic. With several years of news reports covering the ways in which
technology was being used to take covert, non-consensual sexual images, it is likely
that the Muto case triggered the response that it did because of the reach of the
sporting event on such a large international platform. Already existing anxieties over
new optical technology were magnified because of the enhanced visibility of the
Australian Open. Muto’s actions escalated existing anxieties pertaining to the new
technics of everyday voyeurism because of the connection his offending had with the

Australian Open. Combined with his status as a foreign ‘other’ and the intersection his
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offending had with both the Australian Open and the celebrities playing at the tennis,
the amalgamation of these factors culminated in a ‘tipping point’ that resulted in the

criminalisation of upskirting in August 2007.

Finally, the news value of proximity was also apparent, which Jewkes states can be both
spatial and cultural (2011: 60-63). Whereas spatial proximity refers to an event’s geographic
nearness, cultural proximity relates to the relevance of an event for a specific group of
people. Because of the centrality of sport to Australia’s imagination of itself (Anderson
1983), the tradition of the Australian Open creates a common bond that invites the viewer to
participate in an imagined community. It is familiar because it involves the competition of
celebrities; in this case, athletes, where year after year, the media present events such as the
Australian Open as highlights of the season (Sumiala 2013: 80). Moreover, this tradition
creates a collective investment in the event — a sense of proximity is formed and we identify
with these women who feel known to us. Within this context, we can begin to understand
why the actions of Muto taking upskirt pictures at the tennis were said to have “marred”

(Tinkler 2007: np) the sporting event.

The violation of spatial norms is deeply connected to value judgements, which are pillars of
the criminalisation process (Millie 2011: 278). Value judgements relate to behaviour that
“becomes unacceptable and liable to censure if it is seen to cause sufficient harm or offence
to the victim (individual, group, society at large, or environment)” (Millie 2011: 280).
Recalling Cresswell’s (1996: 7) observations that actors behaving out of place call attention
to the legitimacy of a law, we can see such processes similarly unfolding in January 2007 in
relation to Muto. Cresswell argued that public spaces are often taken-for-granted and that the
consequence of transgressive actions within these spaces is the disruption of common-sense
assumptions over appropriate and inappropriate uses of, and behaviour in, such everyday
spaces. In the case of the Muto incident, Muto’s behaviour was problematic because it
transgressed spatial norms pertaining to the use of shared leisure spaces, but also because it
violated the tradition of the Australian Open — a sporting event which has been running for

over a century.

The Muto case resulted in the criminalisation of upskirting because the behaviour was seen to
be sufficiently threatening. However, the question remains as to who was threatened. The

case is significant given the previous attention to topless sunbathers and children being

146



photographed without consent at beaches and pools, which failed to gain the traction that the
Muto case obtained. | suggest that a number of factors resulted in this different response: the
space that such behaviour transpired within (Olympic Park), the scale of the event (a tradition
with international recognition attached to the event), the kind of offender who committed the
offence (a foreign techno-pervert, that is, an unknowable deviant from beyond the
community) and the news values deployed during the media coverage (sex, threshold,
celebrity and proximity). Together, these were key contributing factors that produced the
response from the state to legislate against this social harm.

Overall, one of the most fundamental components of newsworthiness is novelty. If something
IS unexpected, unusual, infrequent, or is in some other way novel, it is more likely to be
reported than more ordinary, frequent events. Upskirting was regularly portrayed as
exceptional and as something which ruptured the routine in news media discourse. One of the
leading media tropes in my analysis was the connection between upskirting as a novel
behaviour and new technology being used for prurient purposes. For example, one journalist
stated that “photographic technology has moved on in the intervening decades and so has the
nature of the male gaze, especially at the fringes” (Nguyen 2007: np). This implies both that
upskirting has only occurred because of new technology (a claim that | debunk in Chapter
Four) and that the male gaze has changed as a result of this technology, as if the technology
and not the men taking upskirt images are the cause of upskirting. Furthermore, the reference
to the male gaze “on the fringes” reaffirms the novelty of upskirting and relegates it to the
actions of those on the margins, or outside of society, further distancing the behaviour away
from actions undertaken by ordinary men. Such views are further enforced by claims such as
those made by Muto’s lawyer who asserted that Muto became curious about a new function
on his video camera after a friend showed it to him earlier and that “had it not been pointed

out to him, it would not have occurred to him to do something like this” (Hunt 2007: np).

However, a brief perusal of Twitter or Reddit quickly emphasises the commonplace nature of
upskirting and creeping, suggesting that it is not, in fact, unusual or extraordinary, but a form
of everyday violence that women are frequently subjected to as they go about their daily
lives. Indeed, as McGlynn and Vera-Gray (2018: np) recently asserted “no women in a public
space is free from the risk of upskirting” owing to the proliferation of this kind of behaviour.
Continuity with broader trends in sexual harm perpetrated against women is rarely reported

on through this lens in media discourse, however. My own analysis supports this as
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upskirting was rarely framed as a form of sexual violence in 2007 and was never portrayed as
a manifestation of misogyny premised on sexual access and the objectification of women.
Instead it focussed on techno-perverts and routinely portrayed upskirting not as a form of
sexual violence, but as an exceptional, “perverted” (No Author 2007c: np) or “creepy”
(Tullberg 2007: np) behaviour undertaken by those from outside the community, or “on the
fringes” (Nguyen 2007: np). Importantly, there was an absence of any narrative around
sexual harm, with not a single media report in my sample of 58 referring to upskirting as a
form of gendered violence perpetrated by men against women.&

When upskirting was reported on in mainstream news media, it often concerned cases that
were novel in some way. Examples in my analysis include a woman who was a Kung Fu
expert who attacked a man who attempted to upskirt her in Queensland in 2005 (Dullroy
2005), a father who installed CCTV at his house when he discovered a man was peeping into
his daughter’s bedroom (Artfield 2006) and five school boys who upskirted their female
teacher and were suspended as a result (Kimmorley 2014). Sensational incidents of upskirting
serve to disconnect the act from the more mundane, everyday expressions which are logged
and recorded on online platforms as a running newsfeed of upskirt images. Recent research
by McGlynn and Vera-Gray (2018: np) found that over 2,500 videos on the landing page of
the top three United Kingdom pornography websites hosted content categorised as image-
based sexual abuse, particularly videos containing upskirting footage. We now know thanks
to the ground-breaking research by Powell et al. (2017: 3) that one in twenty Australians have
experienced upskirting and that one in ten have experienced image-based sexual abuse more
broadly.®* Framing upskirting as unusual severs it from a broader history of men’s abuse of
women and more banal instances of image-based sexual abuse. Combined with a refusal to
name upskirting as a form of gender-based violence, this framing by the media distorts the
reality of upskirting and denies the harm engendered by this form of image-based sexual

abuse through non-naming (Rich 1978: 18).

80 Over a decade later, the framing of upskirting in media discourse has shifted radically and such problematic
framing techniques are considerably reduced.

81 As emphasised in this thesis, many victims do not know that they are victimised. The participants in this
research are those who became aware of their victimisation, indicating that the actual proportion of women
upskirted is likely to be much higher than this conservative estimate.
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The coverage of the Muto case simultaneously participates in these same problematic media
tropes of sensationalising upskirting and distancing it from the everyday, while also bringing
to the fore these very issues of everyday women who were targeted by men engaging in acts
of image-based sexual abuse. The attention paid to the celebrities and tennis tourists in the
coverage and the limited attention given to the women upskirted in the hostel.®? This
illustrates the harmful framing device used by mainstream media. In the media coverage, the
more mundane, everyday act of upskirting at the hostel, despite truly being the triggering
event for the criminalisation of upskirting, was overlooked repeatedly for the more
newsworthy connection the case had with the Australian Open. Had Muto not taken upskirt
images of women at the Australian Open, it is questionable whether the upskirting legislation
would have been drafted at all given the cursory attention paid to the women victims at the
hostel in the news media coverage during January 2007. Moreover, the narrative around
upskirting in these popular discourses eschewed an acknowledgement of the gendered nature
of upskirting and even engaged in victim-blaming rhetoric. From Morrell’s (2005: np)
comments that women were “ridiculous” to become upset at men taking non-consensual
images of their breasts as they sunbathed topless, to comments made by Muto’s lawyer that
he was merely curious to see how a new video camera setting functioned (Hunt 2007: np), it
was rare that media discourse reflected the serious harm image-based abuse causes to victims.
Part of this was attributed to an overwhelming focus on the perpetrator and their motivations,
rather than an emphasis on the harm done to victims of upskirting.

Boundary Transgression: The Polluting Gaze of The Techno-Pervert

Some might argue that it can be difficult to perceive the everyday in media coverage that is,
by its nature, concerned with the fantastic, the extraordinary and the chaotic. This is
especially true of crime news, as crime is often portrayed as a transgression of moral
boundaries and as an extraordinary occurrence, as was illustrated above in relation to Muto.
There are relatively few stories that report on the mundane compared to those that report on
the unusual and shocking which ruptures the taken-for-granted everyday (see Jewkes 2015).

As Carrabine (2008) observes, crime is the most frequent subject of news and is

82 Only one of the 24 articles from 2007 identified that the recordings at the hostel were the triggering event for
Muto’s arrest, the remaining articles referenced the hostel incident in passing or not at all.
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disproportionally represented in daily news coverage. This calls into question the dynamic
between the spectacle and the routine. From this position, if we look at the context in which
the Muto case emerged, we can get a better sense of how the everyday was constructed (and
disrupted) in these media discourses. One way we can understand the everyday in these
discourses is as something that was threatened by technologically equipped foreigners

exercising a deviant tourist gaze at the Australian Open.

In analysing the media coverage after Muto was apprehended and sentenced, his status as a
tourist, foreigner and international Japanese student was repeatedly referenced in media
reports. The focus on the foreign status of offenders reflects a common trend in media
coverage not only during 2007, but of upskirt incidents across the 10-year period between
2005-2014. Of the 95 distinct incidents reported in Australia, 11% reported on foreigners
upskirting Australian women. In 17 of the articles reporting on the Muto case, Muto was
referred to not only as a student but as a foreigner — specifically a “Japanese student”
studying in Sydney. Butcher (2007: np) for example described him as “a Japanese student
who took photographs underneath a woman's skirt at the Australian Tennis Open”.®* Five
years later, another incident involving a Japanese man upskirting a flight attendant resulted in
news headlines such as “Japanese peeping Tom escapes charges on domestic flight” (No
Author 2012). Japanese culture has long been fetishised in the West, however, it has also
been ridiculed, particularly in relation to sex (Padey 2009; Wagenaar 2016). The Japanese
pervert, or ‘hentai’ is a common stereotype in Western media and has recently been
reinforced through the sharing of game show segments on social media. This might include
clips of contestants performing a lewd act to win to the derision of the Western talk show
host narrating the coverage (WatchMojo.com 2016).

We can understand this phenomenon in relation to both the ‘tourist gaze’ (Urry 1992; 2011)
and ‘banal nationalism’ (Billig 1995). In his work on the tourist gaze (1992/2011), Urry
dissects the complex relationship between mobility, travel and vision. His central contention
is that photography and the tourist gaze are not separate processes, but each derives from and

enhances the other. Indeed, had it not been for the production of the Kodak camera in the

8 A further seven cases made reference to cases of upskirting overseas and to men in Australia who were caught
upskirting or peeping whose nationality was implicitly alluded to.

8 This also reiterates the omission of the hostel incident in the reporting discussed earlier in favour of the
Australian Open incident.
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1880s, the contemporary tourist gaze would undoubtedly look quite different. Given that
“photographs are not objective or innocent but produced within asymmetrical power
relations” (Urry and Larsden 2011: 129), we need to “situate tourism representation
politically, examine what they include and exclude and expose whose interests they serve”
(Mellinger 1994: 776). As Chapter Four illustrated in regard to upskirting, these
asymmetrical power relations emerge from gendered regimes of visibility and the long

history of the harmful ways in which women’s bodies have been visually represented.

Repeated reference to visiting tourists who were caught upskirting Australian women
signified a different kind of tourist gaze, one that broke with the scripted and
“choreographed” commercial mediascapes (Urry 2011: 140). This unfolded in relation to
Muto’s characterisation as both a foreign student and as a tourist visiting the tennis. Muto
was guilty of both violating an Australian tradition (the Australian Open) and violating
women while visiting Melbourne. In five of the 24 articles, the tennis was explicitly
referenced and in numerous reports, Muto’s behaviour was claimed to have negatively
impacted on the event. In one report Muto’s actions are said to have “marred” the Australian
Open Tennis Tournament (Tinkler 2007: np), while another said that Muto’s “arrest caps off
a horror week for Australian Open organisers” (Evans and Nguyen 2007: np).8> Commercial
photographs are desire-producing, power/knowledge machines that are deeply implicated in
post-Fordist consumer capitalism. Fundamentally, the knowledge-power art of commercial
photography in tourism involves crafting images that stimulate “desires for ‘transporting
one’s body’ to the photographed place” (Urry 2011: 142). This is an act of imaginative
mobility where seductive images of destinations play a twofold role to both produce desires
for bodily travel and script destinations with extraordinary imaginative geographies (Urry
2011). The tourist gaze is always imbued with desire — encouraged to visit, look and capture a
foreign country’s landscapes before returning home with pictures that act as eternal evidence

of the vacation.

Upskirting is an act of desire and objectification, of scopophilic and voyeuristic looking. If

commercial tourist photographs “arouse desires by ‘staging’ geographies that thrill and

8 In addition to anxieties around upskirting at the Australian Open, racial tensions between rival gangs were
also a concern in 2007, with over 150 Croats, Serbians and Greeks thrown out of the Open for brawling
(Doherty, Halloran and Webb 2007: np).

151



seduce the eye” (Urry 2011: 143) and women have often been depicted as being merely part
of the scenery,® then it is helpful to see how a kind of tourist gaze has evolved within the
context of upskirting. Both the tourist who photographs landscapes and the tourist who
photographs up a woman’s skirt are, to draw on Sontag’s conception of the photograph,
entangled in an act of consumption, desire and objectification (1977). The tourist gaze
manifests in these cases of upskirting as another iteration of how the “contemporary
consumer body is a seduced body and a body that wants to be seduced, restlessly searching
for new sensations, experiences, identities and places” (Urry 2011: 144). In media discourse,
Muto was framed as a foreigner who participated in undesirable practices of consumption,
tarnishing one of Melbourne and Australia’s leading tourism events — the Australian Open. In
the media cases | examined, the language used to describe foreign travellers who
photographed Australian women were more emotive and condemnatory than descriptions of
Australian upskirters, who were often framed positively in relation to their character. As
Sparks and Loader remarked, “crime and punishment are inherently political” — and what a
media report does (and does not) say about a sex offender can reveal much about the
underlying ideology underpinning these articles (Sparks and Loader 2010: 60).

Other coverage that centred on foreigners often emphasised the outsider trope in relation to
nationalism and Australian values. In addition to the extensive coverage of Muto, in 2013
Filipino sailors docked at Port Hedland were found to have engaged in upskirting in a nearby
shopping centre. Echoing the sentiments in news media covering the Cronulla race riots from
December 2005, the media report on international tourists found upskirting stated that “they
don't understand how we in Australia view things” (No Author 2013a: np). In another
example in 2014, Greek national Apostolos Kipouros was found guilty of upskirting women

in the Australian Capital Territory. In one article covering this incident, it was reported that:

Kipouros was interviewed by police and later admitted to filming the women;
something he said he'd done to impress his friends. He said he'd filmed women in his

homeland of Greece before coming to Australia (Knaus 2014: np).

8 See for example the Graham case discussed in Calvert and Brown (2000: 490).
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Here, a distinction is made between Australian and foreign values. This quote functions to do
two things — first it implies that this behaviour is something he brought into Australia, that is,
he learnt it in his homeland and had taken similar images in Greece “before coming to
Australia”. This suggests that this is something that he did not learn in Australia but is an
attitude that he brought into the country resulting in behaviour one prosecutor described as
“alarming” (Knaus 2014: np). This focus on Kipouros’s nationality also frames the behaviour
as something that other men do to Australian women, which distances the issue of upskirting
away from something that is carried out by everyday Australian men. While the expression of
heteronormative masculinity captured in this quote reflects the same kind of bravado and
sexism articulated by Australian beachgoers in relation to topless sunbathers, the subsequent
sentence detailing how Kipouros had filmed women in his “homeland” of Greece, signifies a

distinction between Australian men and ‘other’ men.

Billig (1995) and Skey (2009: 331) observed that nationalism is often portrayed in Western
media coverage in “hot outbreaks of national passion”, particularly in relation to Eastern
“exotic” countries. When nationalism is discussed in a country’s “home turf”, it is associated
with extreme political movements which served to create a “dichotomy between ‘their’ hot
nationalism and ‘our’ invisible brand” (Skey 2009: 332). Billig (1995: 68) argues that the
mundane nature of national identity needs to be conceptualised as “a form of life which is
daily lived...it is a form of life so entrenched and taken-for-granted...it is rarely commented
upon” (Skey 2009: 332). The sheer volume of reports on foreigners photographing women in
Australia (Muto was referenced in 24 articles in 2007 alone), exemplifies a form of banal

nationalism through the fixation on outsiders perpetrating these acts on Australian soil.

In direct contrast to the trope of the outsider, reports on upskirting also fixated on perpetrators
who were teachers. Whereas the more traditional imagining of a child sex offender (as a
dirty, predatory and dangerous stranger hiding in the shadows of public spaces) elicits disgust
and horror, the male teachers who committed acts of upskirting were reported on in a notably
different way. The news stories of these men were marked with disappointment and a
struggle by the media to reconcile the upskirters ostensibly good character with their harmful
actions. Failing to neatly fit into the media categories of techno-pervert or the child sex
offender, both frequently portrayed as deviants ‘out there’ beyond the community, the media
discourses on teachers who upskirt had to reconcile their dual occupation as both a part of the

community and a techno-pervert. In total, there were over 30 articles that reported on
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incidents of teachers charged with upskirting and coverage centred on six specific cases. Of
these reports,® the cases of lan Drummond (charged with upskirting a 14-year-old school girl
at a local shopping centre in Sydney 2008) and Robert Emmett (a private school teacher in
Sydney who took upskirt images of his own students in 2014) were the most covered

incidents.

In the case of Drummond, the magistrate determined that notwithstanding the offence, he was
“otherwise of good character” and his behaviour was “at the lower end of the scale”,
especially because the victim was never intended to know of the behaviour (Berdon 2008:
np). This both reaffirms Drummond’s place in the community while simultaneously
trivialising the harm done to the victim. Emmett was described as being from a prominent
legal family as “the son of NSW Court of Appeal judge and the grandson of former chief
justice” in addition to being the son of a federal magistrate and whose two brothers were also
lawyers (Morri 2013: np). Emmett taught at a popular Catholic school in Sydney before he
was found guilty of upskirting young women, including students (who were minors) at the
school he taught at. At a school assembly informing the students of the incident, the principal
stated that the incident “was a one-off” and that the school community “should show
compassion towards him out of consideration to his family” (Ralston 2013: np). Owing to the
status of Emmett’s family, the harm to the victim is minimised and students and teachers at
the school were encouraged to sympathise with Emmett to limit the disrepute his family may
have endured as a result of his actions. By suggesting the behaviour was a “one-off” this
likewise trivialises the action by re-framing it as a mistake. Notably, in framing it as a
mistake, this also implies a sense of harm reduction, that is, because Emmett did not intend to
harm anyone, any harm that eventuated from his actions should therefore be lessened by this
admission. This exemplifies the fixation on perpetrator motivation rather than the harm done
to victims, a recurring issue with discourses on image-based sexual abuse that McGlynn
(2018) has criticised.

While the media tropes of ‘scandal’ and ‘sensation’ were still deployed, the media both

implicitly and explicitly attempted to reconcile male teachers’ offending by emphasising their

87 Other frequently reported on cases include: Robert lan Drummond, Robert Emmett, Stefan Janse Van Vuren,
Mr Pleydell and Marinko Jankovic. Prior to 2008, another teacher lan Kerry, was also identified in the news
media as someone charged with taking upskirt photographs up school girls” dresses.
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character, or what Clementine Ford (2017a: np; 2017b: np) refers to as portraying men as
“good blokes”. The representation of offenders as good men who made mistakes resulted in
downplaying, ignoring or dismissing the harm they committed while trivialising the
experience of the victim. Notably in the reports, male offenders were rarely framed as child
sex offenders or paedophiles, unlike those men found photographing children at beaches and
pools. These teachers, who were ‘ordinary men’ within the community, were not labelled as
techno-perverts or paedophiles because of their status as members of society. However,
rather than reflect on the everyday nature of this kind of image-based sexual abuse and the
regime of visibility which encourages men to objectify women as objects of sexual access,
the media representations instead focussed on the good character of these men who “lost their

way”.%

As everyday men within the community, teachers accused of upskirting compromises the
communities coping strategies (such as constructing the techno-pervert who threatens the
community as an outsider). The upskirting teacher does not neatly fit into the ‘stranger
danger’ trope; instead, it garners a different kind of attention and is framed in a different way.
Such men were repeatedly framed as either “mentally ill” (Lewis 2012: np), ranging from
having a “defeatist mentality” (Berdon 2008: np), to “los[ing] their way” as a result of
dealing with personal problems (Hosking 2013: np).?® This demonstrates the difficulty the
Australian media has in reconciling sexual offenders found to be in plain sight, inside the
community in positions of power and trust. Representations of offenders as men who made
mistakes results in downplaying, ignoring or dismissing the harm they caused and trivialises

the experience of the victim. Ford observes:

Rape culture isn’t just about the impulse to excuse or deny perpetrators’ actions. It
also manifests in the way people — many of them in positions of power in their own
communities — will bend over backwards to defend and diminish culpability of
perpetrators, despite recognizing the reality of their predatory and violent actions
(Ford 2017b: np).

8 This argument will be returned to in the conclusion of this thesis.
8 In the Kurtzer case in 2011, the offender went so far as to blame his mother’s “unhealthy sexual appetite for
driving him to take covert, up-skirt footage” (McGregor 2011: np).
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In one article discussing Drummond, a remark by his lawyer is quoted: “one thing that cannot
be underestimated is the damage he has done to himself. His career is in absolute ruins” (No
Author 2008b: np). This emphasis on the effects of upskirting for the offender is a common
occurrence in relation to the sexual abuse of women by men. In a high-profile media case in
the United States, a man, Brock Turner, was accused of raping a woman. Turner happened to
be an elite swimmer and the ill-repute his actions had engendered for his swimming career
was repeatedly referenced as a factor which should inform his sentencing (implying he
should have a lesser sentence). As Ford (2017a; 2017b) observed, rather than being
represented as a rapist who could swim, Turner was represented as a swimmer who happened
to rape a woman. Further, the reputational damage caused by his actions was itself
represented as a punishment that should mitigate the severity of any sentence by the criminal

justice system.

This syntax consistently works to produce representations that draw attention to the abuser’s
status first and his action second. Similarly, teachers and other men found to have upskirted
who would be considered ‘everyday men’, are framed as respectable members of the
community. A bus driver in New South Wales for example was positioned as having made “a
terrible mistake” and, as his lawyer claimed, “after this incident he began to realise that is not
a preferable hobby” (No Author 2012). It is quite astonishing that upskirting was framed as a
“hobby”. Framing upskirting in this way trivialises the behaviour and normalises acts of
everyday misogyny where women are objectified. This narrative refuses to acknowledge
upskirting as a form of gendered harm that manifests as an intimate intrusion into women’s
everyday lives and instead positions their bodies as objects to which men can presume sexual
access to when engaging in a pastime time or “hobby”. This downplays the action of
upskirting and refocuses the discussion on the effects this had for the offender, rather than the

victims who had been objectified.

Considering these two different portrayals of upskirters — the foreigners and the teachers — is
instructive in thinking through the discursive construction of upskirting. The abundance of
articles that fixated on foreign nationals who were caught upskirting not only illustrates how
the media participate in nation-building but also simultaneously functions to direct the focus
outwards and away from Australian perpetrators. There is a direct juxtaposition in the way in
which offenders (and victims) are framed when considering the example of teachers who

perpetrate upskirting offences and the foreigners. In relation to the foreigners invading
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Australian women’s boundaries and symbolically invading the boundaries of the nation, a
male-protection racket is evoked through the strong emotive language employed in the news
coverage. Readers are encouraged to rally together in order to protect women from this
foreign invasion. Conversely, in the case of teachers who are considered insiders and
Australian men — even when they were found guilty of perpetrating crimes against children
and fell into the category of child sex offender, reports minimise the seriousness of their

actions through employing the “good bloke” and other stereotypes to excuse their actions.

What are the continuities between media representations of discrete upskirting incidents and

what can they tell us about risk, blame and boundary transgression? As Garland argued:

in late modern society...the state is deemed to have failed in its efforts to deliver
physical and economic security to key social groups. The politics of crime control
provide those emotions with a ready-made, deeply unpopular, target population
against whom they could be directed (Garland 2001: 133).

In the context of upskirting, the deeply unpopular target group is the techno-pervert
(Naughton 2005) of the mid-2000s. The construction of the techno-pervert in news media
coverage of upskirting provides a scapegoat onto which anxieties about the changing
conditions of social life can be projected. Such representations result in what Garland (2001)
dubs the criminology of the other and what | term the criminalisation of the other.
Scapegoating and the construction of the techno-pervert as ‘other’ implicitly reflect a risk
management strategy that simultaneously seeks to abate concern over a rapidly changing
technological landscape, while also displacing attention away from the everyday-ness of

upskirting perpetrated by Australian men.

Zinn writes about the everyday management of risk, particularly what he calls the ‘in-
between’ strategies between the rational and irrational responses to risk such as trust,
intuition and emotion (2008; 2016). For Zinn, the fluid conditions of late modernity are
characterised by risk and uncertainty, or what Giddens (1986) calls ‘ontological insecurity’ —
the absence of trust in processes, systems and people which results in risk becoming a central
component of postmodern life and thinking. There is limited time and resources in everyday
life to respond to the barrage of risks experienced by individuals and this results in a lack of

time for fully rational decision making (Zinn 2008: 446). In-between strategies might thus be
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more useful than rational ones for overcoming the suffering provoked by excessive
uncertainty (2016: 349). Importantly, such strategies are culturally and institutionally framed.
In the response to both increased anxieties over cameras, the use of these new technologies at
beaches and pools and the Muto upskirting incident, the mobilisation of such in-between

strategies were evident.

The socio-political climate in Australia and other Western nations more broadly during the
years leading up to upskirting’s criminalisation in Victoria, demonstrated a reiteration of
concerns over privacy, technology, “perverts” (Naughton 2005: np) and circulation — both of
the offender and the unauthorised visual recordings captured by perpetrators. If “who [or
what] we blame reveals much about who we are ... and gives shape to the social world by
endowing it with moral meaning” (Douglas 1992: 6-7) then why we blame is equally
revealing. | suggest that the emerging unease over the techno-pervert and the weapons in his
arsenal (Naughton 2004: 70) signified anxiety over the invisible, dirty and dangerous ‘other’
targeting women. When considered as a socio-political risk (Haines 2011), emotive responses
can be understood within Mary Douglas’ work of risk, blame and boundary transgression.
Whilst not without its limitations (see Lash 2000), Douglas’s reflections on boundary
transgression, risk and blame are instructive when applied as a critical lens for understanding

transgression in everyday spaces of leisure, circulation and consumption.

Douglas (1966) explored the concepts of pollution and dirt as matter out of place and argued
that such matter “exists between states and threatens the order of things”. Dirt is depicted as
disorder that threatens to contaminate “the ideal order of society which is guarded by dangers
and threaten[s] transgressors” (Douglas 1966: 3). These themes exemplify how societies
create and maintain symbolic boundaries and establish and maintain a relationship between
the individual and society (Douglas 1970: 93). Communities respond to and cope with fear
using the concepts of dirt and pollution which are the fundamental components which
organise society and the nexus of these concepts demonstrates how symbolic boundaries are
created and preserved.® The notions of pollution, boundary transgression, risk and blame are

able to provide one explanation for the reactions to the ‘outsiders’ detailed above.

% There are four different kinds of social pollutant identified by Douglas (1966): those that press on external
boundaries; dangers from transgressing the internal lines of the system; dangers in the margins of the lines;
and danger from internal contradictions.
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The action of taking and/or disseminating non-consensual sexual imagery can be understood
as contaminating ‘matter out of place’ twice over — normatively and physically. Upskirting
threatens the spatial and symbolic order and renders the space, norms and individuals in these
environments at risk. First, the transformation of the swimming pool, beach, or urban
thoroughfare from a mundane landmark intended to facilitate leisure, consumption and urban
flows into a site of criminality, inscribes such sites with new (deviant) meanings. These
spaces no longer signify sites of entertainment, consumption or circulation, but potential
venues in which women and children may be victimised. As sites in which we live out our
everyday lives, this re-inscription functions to recode these everyday spaces as sites of
danger. Moreover, this demonstrates the violation of a society’s symbolic order, evidenced by
the misuse of an everyday space for the anti-social activity of taking and/or disseminating
unauthorised visual recordings. In this instance, upskirting (once discovered) is ‘out of place’

as it displaces the spatial and social order.

By invading an individual’s personal space, the act of taking and/or disseminating
unauthorised visual recordings of a person’s intimate areas violates the victim’s internal
boundaries. The physical body is a microcosm of the social body and the penetration of the
boundaries demarcating the public/private divide of physical body (the genital and anal
region which is typically covered from public view) wounds the social body, violating the
symbolic order and blurring the boundary between self and other (Lupton 1999). These
boundaries are crucial as they are created to “maintain boundaries between the self and other,
deal with social deviance and achieve social order” (Lupton 1999: 36). In voyeuristically
violating the victim, the symbolic order of society is exposed to contamination and disorder
from “the wrong behaviour” of the techno-pervert (Douglas 1992: 45). In this respect, the
victim suffers a violation both at the time the images are taken and when/if they are uploaded
online. The dissemination of these images online represents quite literally, de-contextualised

matter out of place and is seen as particularly polluting when perpetrated by an outsider.

The actions of the techno-pervert can, therefore, be conceptualised as an assault on both the
individual and the social body. By behaving out of place, the offenders draw attention to the
legitimacy of legal mechanisms in place to protect both the social and individual body
(Cresswell 1996). This is exacerbated when the body cannot be detected easily or at all as
was often the case with unauthorised voyeuristic recordings in the media representations

above. As Douglas (1966: 38) observed, “anomalies and ambiguities are considered with
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anxiety and are therefore treated as ‘risky’ or threatening”. In this way, the physical body of
the techno-pervert disrupts the spatial and symbolic order and can be conceptualised as
matter out of place. As illustrated in the mobile panics (Goggin 2006) over new optical
technologies, the colonisation of the everyday by new visual technics results in a renewed
fear around technology in spaces and subsequently produces the techno-pervert. Furthermore,
when there is no identifiable perpetrator, the technology itself is blamed in its place,

something | discuss at length in Chapter Six.

| finish this chapter by reflecting on the relationship between pollution and risk in relation to
the techno-pervert and their equipment. Risk should not be conceptualised as a thing, but
rather as a way of thinking that is consistent with Beck’s (1992) risk theory. Risk selection is
particular; only certain threats will be identified as dangers and those responsible for them
blamed. The techno-pervert may have been construed as risky because they threatened the
order of things by transgressing the boundaries put in place by society. The word risk now
means danger and high risk means a lot of danger. Risk is ultimately danger dressed in
scientific language — affording the term a degree of authority that danger lacks (Douglas
1992: 24). These concepts of risk and danger are exemplified in the case of the techno-pervert
as “the modern risk concept ... is invoked to protect individuals against the encroachments of
others” (Douglas 1992: 28). In the case of the techno-pervert, this invocation of the modern
risk concept is undertaken to protect children (at beaches and pools) and women from the
encroachment of the unauthorised taking and distribution of visual recordings of their

intimate body parts.

This addresses the question — why was the techno-pervert selected as a target in 2004-2006
and again in 2007? Socio-political risks are “dangers to social structure, coming from internal
deviants, especially risks from human violence” (Lash 2000: 51) and help us unpack who we
blame for the risk or danger. However, | am also interested in why these people were selected
as targets. Risk and danger were utilised in a way to legitimate policy and uphold judgements
that continued to reproduce a particular imagination of the everyday and with it, a gendered
social order (see Douglas 1992). After all, “our everyday existence is experienced as a series
of encounters with risk either in actuality or in the shape of fears and apprehensions. We feel
both materially insecure and ontologically precarious” (Young 1999: vi). It is the responses
and reactions to these fears that lead to dangers being politicised and coded as threats to

institutions and illustrate how risk perception and detection depend on shared culture and not
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merely on individual psychology (Douglas 1992: xix). This process through which dangers
are politicised demonstrates how attitudes and judgments about risk, social justice and
responsible governments are embedded in cultural relationships founded upon shared
expectations and the value systems of people belonging to that distinctive group (Tansey and
O’Riordan 1999). Because risk is “a socially constructed interpretation and response to ‘real’
danger that objectively exists” it can only ever be understood and mediated through socio-
cultural processes (Lupton 1999: 39). Therefore, what is identified as risks by both experts
and lay people are the product of socio-cultural processes, which tend to serve cultural, social

and political functions (Lupton 1999).

While I have argued that technology is frequently positioned as directly and indirectly
responsible for voyeuristic visual recordings, in rare instances when a perpetrator is either
apprehended (as in the Muto case) or has been discovered taking/disseminating visual
recordings of children and women, they are identified as risky individuals worthy of blame.
Labelled as “dirty” (McCausland 2005), “disgusting” (No Author 2006), “perverted”
(Wheatley 2006) and “sick” (Giles 2005), such individuals, or techno-perverts (Naughton
2005) can be understood as a certain kind of socio-cultural risk. By virtue of their
representation as people who contaminate spaces and the symbolic order associated with
them — within the media representations on these individuals, they can be understood as
representing a criminalisation of the other. Such socio-cultural risks are something which are
“generated from within a given place. It arises from the need for social cohesion and a sense
of individual belonging. It is inevitable” (Haines 2011: 47). Concerns about socio-cultural
risks focus on threats to the community or society that posed a hazard to collective integrity
and cohesion. The techno-pervert should be understood as one such threat to the community
as they are constructed as risky individuals because they are a shapeless, unidentifiable and
unknowable stranger that violates the external boundaries of a community, coming into our

society to perpetrate harm.

| return here to the concept of managing visibilities as a way of maintaining social order and
suggest that the techno-pervert provokes the need to make visible the management of the
disorder their behaviour provokes. Because seeing is conflated with knowing (Sontag 1977),
when a perpetrator is caught, a cathartic process of exposing and cleansing these
contaminating individuals is undertaken in media and political discourses. This is

demonstrated in the media coverage of Muto’s which involves the identification of the ‘dirty’
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individual, through bringing their presence and the consequence of their actions to public
attention. The next step is the re-drawing of boundaries in order to re-establish the
appropriate order in society (recall the comment whereby “They just sit there and film or take
photos. It's unethical, it's not cool. It's not Aussie” [McCausland 2005: np]). Finally, a plan is
put in place to maintain order in the future through increased vigilance against risky matter.
In the example of the beach and pool photography of children, we see this unfold in relation
to the failed plan of camera bans followed by the more palatable response of Victoria’s

Upskirting Bill.

Conclusion

A critique of everyday life ... encompasses a critique of political realms by

everyday social practice and vice versa (Lefebvre 2002: 19).

News media responses to the Muto case resulted in the production and maintenance of a
certain kind of everyday. In this everyday, the techno-pervert existed outside of societal
boundaries in popular imaginations of this threat. In media discourses this category was
identified as the threat that victims required protection from and not men from within the
community committing upskirting and related forms of image-based sexual abuse against
women as they went about their daily life. Acknowledging more mundane forms of
upskirting perpetrated by men from within the community (and not the techno-pervert) would
have resulted in a reconfiguration of the boundary transgression violation. Rather than a risk
from outside of the community, it would need to be reframed as a risk from within — a risk
that blurs internal lines of cohesion and presents an infinitely more difficult risk to manage

with a lack of borders and order.

As Douglas (1992: 5-7) asserted, “in all places, at all times, the universe is moralized and
politicized [and] ... certain risks come to perform cultural, moral and political tasks”. This
chapter has addressed research question two which asked how upskirting became an issue of
social concern. It has done so through an examination of the risks which provoked
community concern over upskirting in the years before its criminalisation in Victoria. In
exploring the wider context prior to, and during, the Muto case, it became apparent that,

while upskirting was emerging as a concern in various Australian jurisdictions, it was
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unauthorised photography more broadly and specifically photography at beaches and pools
targeting children and women, which dominated community concern between 2004-2006.
Only after Muto was apprehended and his offending behaviour was connected to the
Australian Open was the criminalisation of upskirting triggered later that year. Technology
was often identified as polluting, risky and dangerous; responsible either partially or entirely
for voyeuristic visual recordings. In no articles were ordinary men held accountable for
image-based sexual abuse and when they were identified as culpable, it was accompanied by
strategies of avoidance and derailment. Nor was such abuse constructed as a product of
harmful cultural attitudes underpinning everyday misogyny which was, and remains, endemic

within Australia.
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Chapter Six: Skirting Around the Issue

As Lyria Bennett-Moses (2007a: 240) observed, “technological change is often the occasion
for legal problems”. The introduction of new optical technologies into Australia caused
pockets of anxiety to burst through to public consciousness before the criminalisation of
upskirting in Victoria. However, it was not until the Muto case that new legislation was
finally created in response to the perceived inadequacy of existing legislation to respond to
these new technological changes. Having established how the technics of everyday
voyeurism evolved over the last one hundred years in Chapter Four and having examined the
effects of those changes within an Australian context in Chapter Five, this final findings
chapter shifts the focus to how everyday life was represented in political discourses on
upskirting in Victoria 2007. After all, “ordinary, everyday life is a consistent theme of state
politics [and is] used in a number of forms but is primarily a vehicle of protection against all
kinds of real-and-fantastical threats” (Highmore 2002: 20). In this chapter, | examine the
emerging conversations in the Western legal sphere in the lead up to Victoria’s legislation in
2007. I interrogate the Second Reading for the Victorian Upskirting Bill to answer my final
research questions, “How did political...discourses represent upskirting in Australia?”” and

“How was the everyday imagined in these discourses?”.

Regulating the Routine: Legal Responses to Upskirting in the West

While technology has always been regulated, the radical shift in everyday life to incorporate
new technologies into our practices and movements has caused ‘technology regulation’ to
become a subfield of the legal doctrine. In discourses on technology regulation, technology
and law are often thought of as opposed to one another and discussed via the metaphor of a
race where law is inevitably the loser lagging behind the new technological advancements
that continue to change how everyday life unfolds. The problem with framing discussions
about law and technology in this way, however, is that it assumes that both are things at a
measurable stage of development and sophistication (Bennett-Moses 2007a: 242). One of the
central problems of regulating technology is the challenge of regulatory connection. This
disconnection occurs when a mismatch arises between current laws and regulatory

approaches which are “designed for the technological landscape of the past” (Bennett-Moses
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2013: 7). As the technics of everyday life become more diverse and complex, these problems

persist today.

One way to address this issue is to focus less on the technology and instead direct efforts to
the problems technology provokes, which are often found across history and pre-date the
disruptive technology legislators tend to direct their attention to. Similarly, talking about
technology regulation causes both problems and questions to be framed in these terms and
results in compartmentalised discussions which focus on technologies within specific
technological contexts (Bennett-Moses 2013: 14-18). This ultimately results in “beginning
the story at the wrong moment in time” (Bennett-Moses 2013: 19) by thinking of technology
regulation in ‘one-at-a-time’ frames. Such an approach can mean that we become so fixated
on the technological dimension of things, that we are unable to see the broader problem. This
is evident in discussions about upskirting, which focused on the specific technologies of

micro-cameras and mobile phones and so occluded objectification and everyday misogyny.

In the late 1990s and early 2000s, upskirting, better known at the time as ‘video voyeurism’,
came to the attention of law enforcement officers and legal scholars. As Justice Michael
Kirby (2003: 34) said, “privacy is a global topic and technology laughs at paltry attempts to
make [it] subject to purely local laws”. Countries all over the world were beginning to come
to terms with the colonisation of the quotidian by the new technics of everyday life. At the
forefront of these discussions were United States scholars, who were some of the first to
grasp the problematic relationship between video voyeurism and the laws that regulated the
illicit use of video technology. The combination of newly developed optical devices falling
“into the wrong hands” (Russell 2007: np) and the ramifications this held for privacy in
public places, were central focal points for scholarly and legal debates in the United States.
As technologies developed and their potential harms became apparent, lawmakers scrambled

to keep pace with the changing technological landscape.

Indeed, as Rothenberg (2000: 1128) stated, “in a society perpetually altered by human
innovation, we are faced with the elementary problem of keeping the law apace with
technology”. Despite only recently being criminalised in some states as a specific offence (in
New Jersey, Texas and Massachusetts for example), upskirting has a long history within the
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American legal sphere under video voyeurism laws.** The United States experienced this
issue acutely as legislation began appearing in multiple states during this time to address
video voyeurism. Video voyeurism was not criminalised under specific legislation in the
United States until the early 2000s (Calvert and Brown 2000). Citing the now infamous 1961
case of Graham v. The Daily Democrat, Calvert and Brown (2010) reviewed one of the first
recorded instances of upskirting in United States law. Bell Graham from Alabama was
attending a public event with her husband and children when a gust of wind generated from a
machine in a funhouse blew her skirt up, momentarily revealing her underwear. A
photographer from The Daily Democrat who was there to photograph the event happened to
take a photo of Graham and subsequently printed it in their publication. When Graham
attempted to sue for damages, she lost the case because it was determined that “she was part
of the public scene” (Calvert and Brown 2000: 490). This would not be the last time that

women were denied protection from voyeurs in public spaces.

Graham v. The Daily Democrat was a catalyst for problematic voyeurism laws throughout
the United States that emphasised physical place as a determining factor in whether one could
expect privacy. In 2003 the Video Voyeurism Prevention Act 2003 was passed through the
United State Senate. It addressed the more traditional kind of peeping Tom voyeur who
peered through windows and private venues.®? However, this Act explicitly stated that such
provisions to protect one’s privacy would not be extended to those who were photographed in
a public place. Just as Graham lacked legal recourse in 1961, during the 1990s and early
2000s, it became apparent that women who were victims of video voyeurism and upskirting
in public spaces had limited legal avenues. Freedom of expression was frequently cited as the
reason for refusing to afford women privacy in a public place; a concern echoed multiple
times in the Victorian parliamentary debates on upskirting years later. Legal practitioners
often stated that it was unreasonable to expect privacy in public because of the implication
for those seeking to exercise their First Amendment rights. As Calvert and Brown (2000:
494-495) highlighted:

%1 By 2000, this included Connecticut, Louisiana, California, Oregon, Virginia, Alaska, Ohio, Florida,
Pennsylvania, Wisconsin and Missouri (Calvert and Brown 2000: 523).
92 Georgia (1919) and North Carolina (1923) have had peeping laws for nearly a century.
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If reasonable people come to understand and recognise that video voyeurs are
lurking in shopping malls with hidden cameras aimed up under women’s skirts,
do women then assume the risk of video voyeurism if they wear short skirts or
dresses... acceptance of it imposes, essentially and quite literally, a legal dress

code on women.

Calvert and Brown called for states to close the legal loopholes that enabled voyeurs to
participate in invasive forms of watching, which they feared would become more prevalent in
the future. This fixation with limiting women’s privacy in public spaces by refusing to afford

them legal protections has persisted as an issue in the United States until very recently.®

Owing to the issues presented by defining privacy in relation to the public/private divide,
scholars (Rothenberg 2000; Calvert 2004; Tran 2015) argued against the problematic
reasoning underpinning various laws in the United States. Calvert (2004) suggested that the
notion of privacy would be better placed not in a geographic location such as a bathroom,
shopping mall, or private dwelling, but with the person instead. Such a reconfiguration would
require a shift in State laws to understand the skirt or dress of a woman as a physical barrier
in the same way that walls and windows function to allow and prohibit vision within a house.
Privacy could then be understood as a concept tethered not to specific spaces but within a
broader context that transcends whether one’s body is inside or outside a building. Therefore,
a person wearing any clothing at all would “signal to the world that the person expects the
garment to shield that area from the world, inferring a reasonable expectation of privacy
(Tran 2015: 204). Rothenberg argued that “rather than viewing bodies as discrete particles
moving from public to private spaces, the law must recognise that the surface of the body is,
itself, a private space” (Rothenberg 2000: 1158). This change, whilst radically different in its
approach to historical understandings of privacy, was and is, necessary to “preserve human
dignity from offensive intrusions” (Calvert 2004: 731) and would go some way to protecting

women from image-based abuse such as upskirting perpetrated by men.*

% In September 2015 Texas received global attention (and condemnation) for declaring that upskirting images
were legal if taken in a public place because of a legal loop-hole that was subsequently addressed in the
following months.

% This model of privacy is also reflected in Don Mitchell’s work on SUV individualism.

167



Around the same time as these scholarly discussions were emerging in the United States,
other countries were similarly grappling with upskirting. In 1998, Ireland produced the
Report on Privacy: Surveillance and the Interception of Communications which
recommended that individuals be afforded privacy in circumstances in which that expectation
was reasonable. Hong Kong also put together a subcommittee on privacy in 1999 that
discussed voyeurism and suggested that an individual’s claim to privacy depended “mainly
on whether the individual has a reasonable expectation of privacy in the area in which he ...
is located and that such an expectation is held to be unlikely when the subject is in a public
place” (New Zealand Law Commission 2004: A85). Canada published the Voyeurism as a
Criminal Offence: A Consultation Paper in 2002, which explored the issues with voyeuristic
behaviour such as upskirting and potential legislative options to address the issue. This was
followed by the United Kingdom passing the Sexual Act 2003 to encompass some forms of
voyeurism, specifically those actions that aligned with the DSM-IV’s definition of

voyeurism.%

In 2004, New Zealand produced a study paper entitled Intimate Covert Filming that
recommended that voyeuristic acts such as upskirting be criminalised. Importantly, New
Zealand argued for upskirting to be considered both an invasion of privacy and a form of
sexual violence, a marked distinction from the approaches in the United States and later in
Australia (New Zealand Law Commission 2004). The New Zealand legislation not only
framed upskirting as a Summary Offence, but also as a sexual offence. This distinguishes it
from the Australian responses which criminalised image-based sexual abuse primarily under
Summary Offences (commonly perceived to be regulatory offences of a lower status than
more serious offences such as offences against the person).

Responses also varied in terms of their focus on perpetrator intent. The New Zealand
approach framed their legislation using the wording “intentionally or recklessly” (rather than

for sexual gratification which is often used to determine perpetrator motivation). This was a

% Some 15 years later, in 2018, a private member’s Bill was proposed in response to a high-profile case of
upskirting specifically which resulted in significant media commentary, including from image-based sexual
abuse expert Clare McGlynn (McGlynn 2018). In her piece in The Huffington Post, McGlynn advocated for
the legislation to focus less on perpetrator intent (for example, whether the perpetrator took images or
recordings for sexual gratification, or to intimidate or threaten the victim) and to instead focus on the harm
done to the victim.
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broader way of framing the behaviour than the United States responses that followed shortly
after, which did not frame upskirting as a sexual offence. In all legal responses, only some
unauthorised visual recordings (and/or their distribution) were criminalised while others were
not. For instance, those images featuring topless sunbathers were not captured under
Queensland’s new legislation. Amidst this context, the 2005 Australian Standing Committee
of Attorneys-General released a Discussion Paper, reflecting on privacy and unauthorised
visual recordings and their distribution on the Internet.*® At the time of its release, however,
upskirting was still on the periphery of the federal and State Government’s radar and the

focus was instead on the illicit photography of minors.

Australian Responses to Unauthorised Visual Recordings

Owing to the growing concern over the unauthorised making and/or distribution of visual
recordings in Australia (particularly in New South Wales, Victoria and Queensland), the
Standing Committee of Attorney-Generals released a Discussion Paper entitled Unauthorised
Photographs on the Internet and Ancillary Privacy Issues in August 2005.%” The Standing
Committee (2005) reviewed both criminal and civil law approaches to the unauthorised
making and distribution of visual recordings in Australia and also considered international
approaches to this phenomenon. The Discussion Paper paid attention to the use of
unauthorised photographs, rather than the act of taking images and proposed several
legislative and non-legislative options to address unauthorised images of children on the
Internet taken in public places like beaches, parks and pools. This emphasis was quite distinct
from the emerging legislation in the United States during this time which focussed on the

illicit photography of adult women.

In the Standing Committee paper, it was first proposed that new criminal offences be created
to address the unauthorised photography of children that a reasonable adult was likely to

consider exploitative, offensive, or taken for sexual gratification (Standing Committee 2005:

% In contrast to the New Zealand legislation, the intent of the perpetrator was irrelevant in Queensland’s new
s.227A and s.227B that came into action in 2005.

9 In this section I use the term ‘unauthorised visual recordings/images’ as it was the language adopted in
Australia at the time. While | use it principally to refer to instances of upskirting, it also encompasses pictures
taken of topless sunbathers, children in public places and of people in private dwellings.
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33). It was also suggested that voyeurism offences similar to those in New Zealand, Canada,
the United States and the United Kingdom might be helpful in an Australian context. The
authors acknowledged the need for a more general offence that would also apply to adults
and considered take-down notices and re-evaluating classification of online content. Further,
the report evaluated the usefulness of the Dutch approach, which looked at copyright law in
relation to uncommissioned portraits of an individual. While ostensibly different to the
United States and Australian approach, the reasoning behind the Dutch approach was to
assess how the law managed the public distribution of an image of a person without their
consent. This was approached from a reputational position (for example, defamation), but the
interrogation of privacy was subsumed within this broader focus on appearance in the public
sphere. Non-legislative reform options primarily emphasised education campaigns to
“increase community awareness of the existing mechanisms for making complaints about
Internet content” (Standing Committee 2005: 36, such as education campaign concerning the

appropriate use of mobile phone cameras.

While unauthorised images of topless sunbathers were also an issue of concern, the Standing
Committee (2005: 8) was focused on instances only when they involved children and
adolescents and specifically photography focused on physical attributes. The report’s authors
were particularly concerned with unauthorised images taken of 14-year-old Melbourne
school-boys engaged in a rowing competition. In this case (the case referenced in Chapter
Five), photographs were taken of boys who had half removed their rowing suits, in addition
to “close up shots of the boys’ bodies in tight clothing ... rather than on their faces or while
actually playing sport” (Standing Committee 2005: 8). Despite the increasing awareness of
upskirting, the issue of the victimisation of adult women was not considered. Like the United
States legislation, the conclusions in the Standing Committee paper indicated a lack of
privacy protection to women in public spaces who, like in the Graham case, had routinely

been considered ‘part of the background’ when appearing in public spaces.

Unauthorised visual recordings garnered minimal Australian scholarly attention during this
period. The principal authority on unauthorised recordings in Australia at the time was Kelly
Burton, a leading scholar on Australia’s legal response to this behaviour who has written
extensively on this issue (see Burton 2005; 2006; 2007; 2009). Burton's work analysed the
regulation of the unauthorised making/distribution of visual recordings in Australia and over

the span of five years and included an analysis of the criminalisation of image-based sexual
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abuse, the making and distribution of unauthorised visual recordings and the limits of
criminalisation. For Burton (2009), the unauthorised taking and/or distribution of visual
recordings illustrated how the boundaries of the criminal law could be tested with non-fatal
offences. Moreover, it interrogated whether the criminal law should keep expanding in what
she perceived to be a random, reactive and unprincipled way when dealing with
contemporary problems. In addition to contemplating how upskirting might be understood
using a living-standard analysis tool of law, Burton also considered how a contextual
approach to consent might be used within the context of unauthorised sexual imagery.*

Reflecting on the Standing Committee paper (2005), Burton argued that any proposed
legislation would result in the case of the topless sunbather being afforded no right to privacy
in Australia (as it would not in any of New Zealand, Canada, or the United Kingdom). She
noted that the “privacy rights of topless sunbathers at a public beach are being eroded
because the criminal laws in Australia have not kept up with the pace of technology to
prevent people from taking photographs of topless sunbathers and disseminating them on the
Internet” (Burton 2006: np). She argued that it could not be inferred that topless sunbathers
have surrendered all privacy rights just because they have tacitly consented to other members
of the public observing them by the removal of their tops (Burton 2006: np) and concluded
that “topless sunbathers must hope that members of the public abide by unspoken social rules
relating to ‘personal space in public spaces, civil inattention and limitations on staring’”
(Paton-Simpson 2000: 326 in Burton 2006: np). Burton drew upon McClurg’s (1995: 990)
assertion that it is inaccurate to conflate the exposure of a person’s body at the beach with
implied consent to having their body photographed as this exposes their body to “other
audiences...in other contexts”. The significant role of context in consent is inherently linked

with unauthorised photography and led to Burton’s (2009: 168) work on contextual consent.

% Elsewhere, Burton (2007) employed a living-standard analysis tool to determine whether the making and/or
distribution of unauthorised images of children in a park, topless sunbathers, upskirt recordings and
housemates showering should be criminalised. The living-standard analysis tool was first devised by von
Hirsch and Jareborg (1991) and is used to gauge the seriousness of criminal harm based on four generic-
interest dimensions that may be affected by crime including physical integrity, material support and amenity,
freedom from humiliation and privacy and autonomy (Burton 2007: 469). It was applied in order to estimate
the degree to which the living standards of a typical victim would be affected in a typical case. Burton (2007:
474) concluded that under the living-standard analysis tool, that all four unauthorised acts used as case studies
in her article would be classed as a category four and subsequently not be eligible for criminalisation as they
"are more likely to fall on the side of the dividing line”.
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Contextual consent takes as its starting point the commonly held belief that to appear in
public is to forgo a reasonable expectation to privacy. Such an approach stems from Prosser’s
(1960) infamous assertion that as soon as someone leaves their home, they have no right to be
left alone in a public place, a normative view that privacy in public is not worthy of
protection (Burton 2009: 157). This is problematic for several reasons, namely that it
conflates knowledge with consent and that awareness of the risk of privacy invasion is the
same as a waiver to privacy (Paton-Simpson 2000). Further, it fails to recognise the
distinction between consenting to be in a public place and consenting to be visually recorded

(McClurg 1995). Such an assumption:

treats observing another person with a naked eye the same as making a
visual recording of another person, when in fact the two are very different

and the latter may involve a permanent record (Burton 2009: 156).

As Burton wrote elsewhere (2005: np), the harm to those who have photographs of their body
parts taken and/or disseminated is much greater than simply observing a topless sunbather at
the beach, or the underwear of a woman from underneath her skirt or dress with the naked
eye. The contextual approach to consent understands privacy to be a matter of degree and
holds that it is possible to have privacy in a public place. At its core, a contextual approach to
consent takes social practices related to privacy and potential disruptions to these practices in
each situation as its starting point. Importantly, a contextual approach would protect the
rights to privacy for those recorded undressing, toileting and for victims of upskirting.
Therefore, any proposed amendment to state and commonwealth laws should, according to
Burton, encompass unauthorised photographs taken of both children and adults, should cover
photographs taken in both public and private places and should not limit offences to those
motivated by sexual gratification (Burton 2005: 2). Burton’s work and the concurrent
conversations emerging in Australian state and Federal Government show the beginning of a
redefinition of privacy for women in public space. Like many tools of law, the traditional
conceptualisation of privacy was unable to attend to the nuances of upskirting, particularly in
the wake of the technological revolution taking place during that time. Redefining privacy to
include such abuse was one step towards confronting the everyday harm women encounter

and experience as they move through urban corridors.
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This altered approach to privacy can also be understood through Don Mitchell’s notion of
‘SUV Individualism’. Interested in the American Courts’ reaction to anti-abortion protests
and their ruling that citizens have an innate right to be left alone in public space, Mitchell
asserted that the conceptualisation of being left alone in public resulted in a reconfiguration
of property rights. To protect citizens’ rights to access health facilities, a law was passed in
the United States that created an eight-foot impenetrable bubble of protection for anyone
within a 100-foot radius of the entrance to any health clinic (Mitchell 2005); a level of

privacy that had previously been unattainable within public space.

Mitchell’s analogy to the SUV becomes apparent here. The SUV is a machine described as a
militarised vehicle offering protection and immunity from the uncertainty of urban life
(Bauman 2000: 93). Just as the car irreversibly set into motion new socialities of movement;
similarly, the bubble laws created a new form of citizenship premised on the right to safe,
unobstructed passage through space. Mitchell suggests that whether the person is encased in
steel or “an empty volume” produced by law, the consequences are profound as it enables
individuals to travel through space unimpeded. While Mitchell emphasises citizenship and
property rights, it can also be used to reflect on the way in which law functions as a regime
for governing conduct. The primary objective of such governance is to facilitate the safe
passage and unobstructed movement of pedestrians as they circulate through everyday urban
spaces (Blomley 2007). As highlighted in Chapter Two, pedestrianism cannot be divorced
from the body in which a person moves through space; both Mitchell’s example and the case
of upskirting relate to the obstructed passage of women as they move through public space.
Going about daily life in a female-presenting body attracts unwanted sexual harassment from
strangers. This forms part of women’s everyday journeys through public space, as they alter
their behaviour to avoid these interactions and daily intrusions (Vera-Gray 2016a; 2016b;
2018). If a state’s objective is to facilitate the safe passage of objects and people, it cannot
achieve this goal without paying attention to the intersection between gender, mobility and

space.

The implementation of laws that create buffer zones is founded upon an understanding of
what it means to move through and be in everyday spaces - that “we want to move freely
through public space, encased in an impregnable bubble of property (made real through law)”
(Mitchell 2005: 96). The application of this to upskirting similarly results in a reconfiguration

of moveable bodily privacy. Calvert and Brown advocated for a redefinition of privacy
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marked by the victim’s clothing (a Mitchell-esque bubble law); and Burton called for
consideration of contextual consent. Combined, we can see the beginning of the redefinition
of privacy for women moving through public space. Like many tools of law, the traditional
conceptualisation of privacy was unable to attend to the nuances of the phenomena
particularly in the wake of the technological revolution that occurred in the early-mid 2000s.
Redefining privacy to capture harms such as upskirting was one step towards confronting the
everyday women encounter and experience as they move through urban corridors. However,
considering privacy is not enough in and of itself and can even work to create a “false
dichotomy” between privacy invasions and sexual harm (Powell 2010: 80). As such, more
than just a reconceptualisation of privacy was needed during the Second Reading of the
Upskirting Bill in 2007.

Summary Offences Amendment (Upskirting) Bill 2007

The Victorian Summary Offences Amendment (Upskirting) Bill 2007 (hereafter ‘the
Upskirting Bill’) was created in response to the Muto case in January 2007. The legislation
proposed amendments to create a new 41A — 41G in the Summary Offences Act (1966).%
The overall purpose of the Bill was to make it an offence to, in certain circumstances,
observe, capture, or distribute visual images of a person’s anal or genital region and to confer
the power to issue a search warrant in respect to the upskirting offence (Explanatory
Memorandum 2007: 1). The Explanatory Memorandum for section 41 emphasised that it did
not matter whether upskirt recordings were captured in private or public spaces; the illegality

of such behaviour would remain.

This legislation was a significant development from Victoria’s Surveillance Devices Act
1999, one of the previous leading pieces of legislation used in similar cases until the
introduction of legislation such as the Upskirting Bill.*® The Explanatory Memorandum

9 41A-41C cover new offences; 41D-41G outline exceptions to the offence, search warrant powers,
announcement before entry and the repeal of the Act.

100 The Surveillance Devices Act 1999 replaced the Listening Devices Act 1969 which prohibited the use of
audio devices to eavesdrop on private conversations. With the increasing availability of surveillance
technology (described as technology that combined audio, data, tracking or visual devices) the Surveillance
Devices Act 1999 was introduced to prohibit the installation of surveillance devices in buildings that would
enable the surveillance of private conversations or activities. One of the issues with this piece of legislation
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stated, “this new section makes it clear that the location of the proposed offence is immaterial
and may include a public place (depending on the elements and circumstances surrounding
the alleged offending)” (Victorian Parliament 2007b: 1). The Bill also defined what was
meant by “visually capture”, which the Bill proposed should include both still and moving
recordings by a camera or “other similar means”. This last part of the Explanatory
Memorandum was thus broad enough to cover future technological developments, including
live streaming, smartphones and applications to facilitate the practice of upskirting.
Interestingly, the references to technology were broad and what Bennett-Moses would dub
‘technologically-neutral’; however, the name of the Act, referencing only upskirting, rather
than framing it more broadly as a form of image-based sexual abuse was quite narrow. This
isolated focus on one specific form of image-based sexual abuse was replicated in the United
Kingdom in 2018, to the criticism of scholars such as McGlynn (2018).

Section 41A of the Upskirting Bill prohibits the observation of the genital or anal region with
the aid of a device in circumstances where it is reasonable that the person would expect that
his or her anal and genital region could not otherwise be observed. Under the definitions
section of the Bill, ‘device’ is described as “any kind capable of being used to observe a
person’s genital or anal region” including a mirror, ladder, or tool to make an aperture
(Summary Offence Amendment [Upskirting] Bill 2007: 2). The Upskirting Bill was intended
to prohibit deliberate and covert observation with a device in circumstances where a
reasonable person would not otherwise expect to be observed. It stipulated that if a person’s
anal or genital region could be seen by the naked eye alone, then this would not be covered in

section 41A. The penalty for breaching section 41A is up to 3 months imprisonment.

Section 41B prohibits the visual capturing of the anal or genital region (whether this region is
covered by underwear or not). ‘Visually capture’ is defined as capturing “moving or still
images of that region by a camera or any other means in such a way that a recording is made
of those images, or those images are otherwise capable of being distributed” (Summary
Offences Amendment Upskirting Bill 2007: 3). The penalty for breaching 41B is up to 2
years’ imprisonment. Finally, section 41C criminalises the distribution of an image of the

genital or anal region. It stipulates that a person must not intentionally distribute a captured

that the Law Reform Commission of Victoria noted was that “the SDA offers no protection against highly
intrusive visual surveillance in outdoor places” (LRCV 2010: 109).
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image of another person’s anal or genital region and that the offence stands “whether or not
in contravention of section 41B” (Summary Offence Amendment Upskirting Bill 2007: 5).

The penalty for 41C is up to 2 years’ imprisonment.

Section 41D describes exceptions to the offences outlined in 41A and 41B, which includes
situations where a person gives express or implied consent; if someone observes or visually
captures an image while accessing the Internet or a broadcasting service or if the images are
captured by a law enforcement officer acting in the performance of their duty. Section 41C
does not apply if the subject is a child or other person incapable of giving consent, the
capturing was not made in contravention of 41B, or it is a situation in which a reasonable
person would regard the distribution of the image as acceptable (for example, someone
consents to having their image taken and it is then distributed in a magazine or on a website).

The creation of section 41 is significant for several reasons. Section 41B is “based on the
understanding that it is not currently an offence to take unauthorised photographs of ...
people when they are in public” (Explanatory Memorandum 2007: 3). It also stipulates that
the test to be applied to determine if an offence has occurred is whether a reasonable person
in the position of the person who was photographed would expect that his or her intimate
areas could not be photographed. As mentioned above, upskirting was not previously
criminalised if it occurred in a public place, as the Surveillance Devices Act 1999 only
covered activity that occurred in a building. In Victoria, as in the United States at that time,
this was designated by whether someone occupied public space (outside a building) or private
(inside a dwelling) space. While the language used in the Upskirting Act still refers to public
and private space, the way the Act is worded signals a drawing of a privacy bubble around
the anal and genital region of a person (in certain circumstances in which a reasonable person
would expect that their anal or genital region would not otherwise be able to be seen without
the assistance of an aid or device). However, as noted by Burton in relation to the Standing
Committee paper however, such privacy affordances were not extended to topless sunbathers

or women whose breasts are exposed.

There are parallels Mitchell’s (2005) work on bubble laws and how Victoria implemented its
own buffer zone. Victoria reconfigured privacy to accord with clothing rather than traditional
and outdated understandings of public and private space. While the Upskirting Act only

refers to privacy in certain situations, it criminalises some intrusive behaviours in public
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space, enabling people (and especially women) “to move freely through public space,
encased in an impregnable bubble of property (made real through law)” (Mitchell 2005: 96).
The right to be left alone, to move through everyday thoroughfares unimpeded, was protected

by a law, saying, in effect, “you cannot look here; you cannot photograph this”.

Section 41B also recognises the “particular harm” that can result if another person makes a
recording of someone’s intimate region (Explanatory Memorandum 2007: 3). The
Explanatory Memorandum refers to ‘ordinary’ public life and the expectations that a person’s
anal or genital region is not generally visible to the naked eye. As noted in Chapter Four,
there is a relationship between media and looking that cannot be understated. As | argued,
however, the fundamental element of this regime of visibility is not defined (at least solely)
by the technology employed to look, but by the desire and impetus motivating men to
objectify the women subjected to their gaze. The Explanatory Memorandum gives the

following example:

a woman standing on a tram wearing a skirt may be photographed without her
knowledge. This would not be an offence per se. However, under this new section it
would be an offence to take a photograph up her skirt. This is because it is reasonable
to expect that her genital or anal region could not ordinarily be visually captured as
the region is covered by her skirt (Victorian Parliament 2007b: 3).

This approach is reductive and makes no distinction about the kind of harm, or what is
particular about it. It alludes to the qualitative difference between photographing a woman in
a skirt as a commuter and taking a picture up her skirt. However, this says nothing about the
difference between the two, other than that it is reasonable that she expects that that region
would otherwise not be visible to the naked eye of others. It does not capture the gendered
nature of this kind of offence and thus illustrates how the inherent patriarchal roots of law can
result in its piecemeal application in situations where women require protection (Smart 1989;
Munro 2017a). By not framing upskirting as a sexual crime, hate crime, or form of
discrimination, the essence of upskirting (everyday misogyny and objectification of women)

is not adequately addressed through law.

Similarly, section 41C concerns the distribution of photographs taken of a person’s anal or

genital region. While defamation laws previously existed to protect the distribution of
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inappropriate personal documentation including photographs, this was the first offence that
specifically prohibited upskirting (except for child pornography laws). This offence was
designed to prevent the deliberate distribution of photographs taken of another person’s anal
or genital region without their consent. It recognises that “distinct harm can result from
distribution, namely the public exposure of, for example, an intimate photograph of a

person’s private region” (Victorian Parliament 2007b: 4).

Section 41 was drafted in order to keep pace with changing technology and to protect
people’s privacy. However, it was rarely observed that this piece of legislation referred to a
specific form of gendered harm, despite its title of “upskirting”, which indicates that women
are the primary targets of the men committing this form of abuse. Women experience sexual
abuse such as upskirting as a product of their everyday lives (see Stanko 1990; Kelly 2010;
Pain 2014) and “chronic exposure to violence is part of girls’ everyday reality” (Berman et al.
2000: 36). The kind of objectification and harm women experience as a part of their everyday
life, whether cat-calling, upskirting, intimate partner violence or rape, was wholly omitted
from the parliamentary debates on the Bill. Recent research by McGlynn and Johnson with

victims of upskirting, one of the first studies in the world to do this, found that:

What is striking from our discussions with victims is how many describe their lives in
terms of Before and After. They talk of immense ‘social rupture’ — marking the
moment they became aware of their victimisation as one of sudden violation and utter
devastation. One woman said to us: ‘my whole world just crumbled’: and this
‘destroyed everything’ when she learned her images were shared without her consent
and uploaded to pornography websites. Victims spoke of their experiences as causing
radical change in their lives — they distinguished between their life experiences and

sense of self Before and After the abuse (McGlynn and Johnson 2018: np).

This everyday reality and the harm engendered by upskirting was not recognised by
lawmakers and was actively hidden through various strategies and tactics that legitimised and
denied men’s violence against women (Romito 2008). The objectification inherent in
upskirting was not addressed, despite the reference to gendered dress (skirts) in the title of the
Bill. As many feminist scholars (Smart 1989); MacKinnon 1989; Eisenstein 1988; Munro
2017a) have highlighted, the law has functioned as a patriarchal tool to silence, deny and hide

women’s experiences of abuse for centuries. This demonstrates Romito’s (2008: 5)
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observation that “it is acceptable to talk about violence, but never male violence”. Instead, the
Upskirting Bill focused on a specific version of harm, thereby removing it from the spectrum

of abuse that was recognised by lawmakers.

Even today, feminist legal practitioners must conform to a masculinist legal discourse where
‘reasonableness’, a vital component of the Upskirting Bill and a founding pillar of the
juridical institution, must be performed to be heard.'** The law exercises power to disqualify
women’s experiences and its fundamental ‘malevolence’ continues to ignore women’s
victimisation (Smart 1989). It has been and remains, a fundamental signifier of male power
and the Upskirting Bill and its Second Reading illustrate this in the use of linguistic
avoidance and discursively constructing an everyday in which ordinary men are exonerated
from accountability for image-based sexual abuse. Unlike the New Zealand offence that
framed upskirting as an act of sexual violence (2005),%% the Victorian Bill made no reference
to what this “particular harm” of men photographing a woman’s intimate body parts actually
was. Section 41 did not address the gendered nature of upskirting — an act of cognitive
dissonance especially impressive given the title of the Bill — which was similarly reflected in

the Second Reading.

Linguistic Avoidance and the Violence of Denial

By the end of the 20™" century, parliamentary discourse® was increasingly becoming an
important object of research in the fields of sociology, history and the political sciences (llie
2010). After all, “it is in the parliamentary arena...that political issues, ideological definitions
and discursive practices can be authoritatively constructed and legitimated” (Ilie 2010: 1). As

a formal setting where utterances are planned and structured parliamentary speeches are often

101 As Fineman and Thomasden (2012: 3) assert “various kinds of abuse...condition and shape people in ways
that make it easy to label them ‘unreasonable’”. This lack of reasonableness makes the victim less worthy of
belief, respect and sympathy and has resulted in women seeking justice for abuse they have experienced via
traditional criminal justice pathways being at best ignored and at worst, condemned.

102 This was not without issue. As McGlynn highlighted making image-based sexual abuse a criminal offence
can be problematic when the mens rea of ‘sexual gratification’ must be proven. If a perpetrator, for example,
takes and distributes a non-consensual sexual image for the purpose of humiliating or harming the victim, but
not for sexual gratification, as is often the case for perpetrators of image-based sexual abuse, then they may
escape punishment under such laws.

103 Defined as an oratorical discourse targeting an audience asked to make a decision by evaluating the strengths
and weaknesses of a position or direction.
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delivered using a specific rhetorical effect. Participation in parliamentary interactions is often
driven by participants’ need to constantly promote their own image in competitive
performance-oriented institutional interactions (Williams 2014). It is for this reason that word
choice and syntax hold increased importance and this “increases the weight of the use of

connotation-laden words” (Williams 2014: 4).

MPs are often concerned with self-presentation; parliamentary interactions are antagonistic
and MPs commonly compete, challenge and derail propositions from opposing political
parties. As llie (2010: 14) observes, “in parliamentary debates, the structuring and
understanding of statements is conditioned by what the interlocutors assume about each
other’s mental representations of the world, such as cognitive structures, social constraints
and political experience”. Importantly, parliamentary proceedings are highly ritualised,
prepared and structured interactions. They generally unfold in a single-narrator style where
rights to the floor during the duration of a speech are allotted to one narrator and other
participants must wait to take turns at speaking (Fairclough 1992: 151). Interruptions are rife
in parliamentary debates but are however, discouraged during the readings of Bills and

sometimes punished by MPs being ejected from parliament.

Notably, the discourse of a debate is different before and after an election — in the lead-up to
a State election it is common to observe a greater proportion of debate focussing on political-
point scoring, opposition politics and attempts to attract newspaper attention through
controversial comments (Williams 2014). The political agitation evident in the Second
Reading of the Upskirting Bill was heightened by the disruption caused by the resignation of
the then Labor premier Steve Bracks several weeks prior. This resignation resulted in the
Treasurer, John Brumby, stepping into the role of Premier in mid-July of 2007, prior to the
Second Reading on August 8™, 2007. The Second Reading resulted in 50-pages of Hansard
transcription, lasted several hours and involved many MPs and heated debated.

In the subsequent discussion, | reflect on how this debate, a sub-genre of parliamentary text
(llie 2010), reflected the social institution of government and the ideological-discursive
formations (IDF) it employed. | unravel how the discursive norms were constructed through
the parliamentary debate and consider the rhetorical strategies of the MPs during this
interaction. These interactions were highly ritualised, structured and prepared encounters that

unfolded in a single-narrator style, where speakers took turns presenting to the room. As

180



McConnell-Ginet (2008: 70) asserts, “labels often identify social, political and attitudinal
groupings into which people quite self-consciously do or do not enter”. I observe below how
MPs employed specific labels in the naming of upskirting, the cause of the behaviour, the

perpetrators and the victims.

As highlighted in Chapter Three, there are seven key categories of linguistic avoidance —
valence, proximity, specificity, evidentiality, degree, urgency and imaginary — many of which
were present in the Second Reading of the Upskirting Bill. These techniques of avoidance
can fall into one of two categories — techniques that legitimate acts of violence and those that
deny them (Lamb 1991; Romito 2008). Legitimising male violence refers to instances where
male violence is visible and defined as acceptable behaviour. Such examples include the
historical treatment of marital rape as well as the excusing of intimate partner homicide under
the provocation defence. When legitimising men’s abuse of women becomes socially
unacceptable however, other methods are employed to hide men’s abuse of women.
Linguistic avoidance is one kind of denial — a set of practices that minimises responsibility
for actions through linguistic devices ranging from presenting acts without agents (for
example, through using nominalization or the passive voice), presenting victims without
agents, obfuscating gender and diffusing responsibility (Lamb 1991). As a technique,
linguistic avoidance can be deliberate or unconscious and results in men “disappear[ing] from
discourses and texts on male violence” (Romito 2008: 45). Such acts of linguistic avoidance
are always systematic in their distortion of language and the subsequent distortion of reality it

engenders.

Forms of denial expressed during the Second Reading include the following six categories.
First, attributing another meaning to something that has happened (for example, something
has happened, but it is not violence). Second, selective perception allowing part of a problem
to be ignored (and only isolated incidents to be seen). Third, denying responsibility (where
problems are seen as individual issues and not collective issues of concern). Fourth,
psychologising (a depoliticising tactic that portrays men’s abuse of women as something
committed by mentally unwell individuals). Fifth, euphemising (using language to
deliberately be imprecise and misleading in order to obscure the seriousness of an act).
Finally, sixth, compartmentalisation (giving different names to forms of violence to disrupt
the continuity in seeing these actions are perpetrated by the same category of people) (Romito

2008: 90). While there are many different forms of denial, “the most direct form consists of
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not seeing the violence and its consequences” (Romito 2008: 95). At its core, this is what I
suggest occurred during the Second Reading of the Upskirting Bill. As Kelly (1988: 139)
asserted, “naming involves making visible what was invisible, defining as unacceptable what
was acceptable and insisting that what was naturalised is problematic”. By MPs refusing to
name upskirting as an act of men’s abuse of women, MPs exonerated ordinary men and
committed a form of linguistic violence. I argue that linguistic avoidance can be grouped
around three central focus points — the invasion of privacy, the dangers of new technology
and the need to protect the community against the “disturbed mind” of the upskirt perpetrator
(Victorian Parliament 2007a: 2588).

The Invasion of (Wo)Men’s Privacy

In the Second Reading as well as media coverage of upskirting more broadly throughout
2007, a focus on privacy prevailed and discussions focused on upskirting as an invasion of
privacy rather sexual harm.** This obfuscated the gendered reality of upskirting. During the
Second Reading, there were only nine references to women’s privacy being violated,
compared to 14 referencing the invasion of privacy of both men and women, despite there
being no recorded instances of men having their genital and/or anal region photographed
without their consent in my analysis. Most MPs present at the Second Reading speech either
discussed the victimisation of women only fleetingly and in passing, or not at all, preferring
to discuss the right to privacy for men and women and the need to protect “people” in general
from upskirting. Three MPs also voice their concern over the potential for Scotsmen to be
violated. One speaker, Janice Munt of Mordialloc, reflected on the implications of upskirting
for her friend David, beseeching her fellow MPs to also consider “David’s right of privacy ...
to wear his kilt without offensive acts being perpetrated on him” (Victorian Parliament
2007a: 2598). Several MPs discussed the effects of upskirting on men only, illustrating the

derailment of the conversation of a behaviour in which women are almost solely victimised

104 T should make clear that I have no issue with framing upskirting as an invasion of (women’s) privacy, as

something that is facilitated because of advancing technology, or that some people who engage in the practice

of upskirting do so because they suffer from the clinically recognised, DSM-V form of voyeurism. What | take
issue with is that upskirting was almost universally portrayed as only an invasion of privacy, as only occurring
because of the changing technological landscape and as something that only ‘sick perverts’ engaged in.
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by men.'% Other MPs deliberately focused on men as victims of upskirting in addition to

women:

We need to ensure that women’s and men’s dignity and privacy are protected
and we need to give police the powers to penalise offenders — Jeanette Powell
[LNP], Member for Shepparton (in Victorian Parliament 2007a: 2596).

To me polite words do not have a place in describing actions like that, because
you should call a spade a spade. Ethnic cleansing means genocide and here
upskirting means invading women’s or men’s privacy — George Seitz [ALP],
Member for Keilor (in Victorian Parliament 2007a: 2611).

| am very pleased that the government has taken the opportunity to bring such a
Bill into the house, not only to protect women, as we have all said, but also, I
suspect, men — Judith Graley [ALP], Member for Narre Warren (in Victorian
Parliament 2007a: 2606).

The second example is notable for the assertion by Seitz that “you should call a spade a
spade”, followed by the claim that upskirting means the invasion of “women’s or men’s
privacy”. The syntax is noteworthy; the clichél statement of calling “a spade a spade”
followed by the claim of what upskirting is, implies that Seitz statement reflects the inherent
nature of upskirting, that is, the invasion of women and men’s privacy. There are two issues
with presenting things in this order, however. This implies that upskirting is fundamentally an
invasion of privacy and suggests that both men and women are equally likely to be
victimised. There is no qualifying statement to clarify that it is overwhelmingly women who
are victimised by this behaviour at the hands of men. Furthermore, the reference to genocide
and ethnic cleansing is an incredibly extreme comparison and an overt act of derailment.
Seitz’s comments are markedly different to those made by MP Judith Graley, who observed
that women’s privacy needs to be protected “as we have all said”, but men’s must also be

protected.

105 Of all 317 documents analysed only one referenced the unauthorised photography of boys — the rowing
incident in which Melbourne schoolboys were photographed competing in a rowing tournament and later
uploaded to a pornography website. None of these images were taken of their genital or anal region, however.
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The focus on privacy in discussions of unauthorised sexual imagery has been explored at
length by Powell (2010), who investigated how unauthorised images including upskirts were
represented in discourses of privacy in public spaces. By framing upskirting as privacy
violation, mainstream media and legal discussions take place at a distance from issues of
gender and sexual violence (Powell 2010). Moreover, they ignore the prolonged harm
possible due to information communication technology (ICT). Powell suggests that “a false
distinction currently operates in law, policy and public debates between unauthorised sexual
imagery as distinct from sexual violence” (Powell 2010: 80). Crucially, this false distinction
is unable to recognise the full impact of such behaviours for victims who sustain ongoing
stress and trauma from the distribution of the unlawful imagery. In the Second Reading, this
false distinction operates not only to deny the sexual harm that arises because of upskirting
through a limited focus on the privacy dimensions of the behaviour, but also serves to derail
attention from everyday men as perpetrators of upskirting. This false distinction also
exemplifies one of the forms of denial identified by Romito — selective perception — which
allows part of a problem to be ignored (and only isolated incidents to be seen). While privacy
invasion is certainly a harm engendered by men who take upskirt images, by focussing on
privacy alone and as a behaviour that is something that is equally as threatening to both men
and women, discussions avoid directing attention to the sexual harm involved in upskirting —

harm that disproportionately affects women.

This false distinction was most apparent when MPs repeatedly framed upskirting as an
invasion of privacy and not also as a form of sexual harm. For example, the leader of the
Nationals, Peter Ryan, suggested that the Bill be renamed the Summary Offences (Invasion
of Privacy) Bill rather than the Upskirting Bill (as it “does not do the overall situation
appropriate justice” (Victorian Parliament 2007a: 2587), or alternatively the Offensive
Conduct Bill or Voyeuristic Conduct Bill. Ryan also states that upskirting is “conduct of the
worst kind” because it is an invasion of privacy (Victorian Parliament 2007a: 2587. By
focussing on upskirting as an invasion of privacy without considering the gendered nature of

the harm, Ryan ignores the broader cultural conditions that normalise such behaviour.

The emphasis on male victims in the Second Reading debate is unusual given the actual
victims of upskirting are overwhelmingly women (and in my sample of 317 media articles,
not a single report referred to female perpetrators). The emphasis on male victims is a form of

derailment in much the same way as the recent Men’s Rights Activists highjacked popular
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discussions of men’s violence against women to claim that “not all men” perpetrate violence
against women, or to lament the lack of discussion of men’s victimisation at the hands of
female partners (Ford 2017a; 2017b). While the ideological rhetoric around upskirting is
much subtler, it nonetheless shifts the attention away from women’s victimisation. Moreover,
by positioning men as victims also, it reinforces an everyday where ‘good’ citizens,
irrespective of their gender, are subjected to intimate intrusions and privacy invasions by the
“sick” (Giles 2005) techno-pervert _the unknowable, undetectable ‘other’. This framing is
similar to that underpinning the “not all men” catchphrase which argues that discussions of
gendered harm should stipulate that it is the deviant minority — or in the case of upskirting,
the techno-pervert —who is to blame. Such linguistic manoeuvrers position men as victims

and ensure that ordinary men are not held accountable for harm against women.

While linguistic avoidance was common throughout the Second Reading debate, not all MPs
engaged in this form of avoidance. For example, Christine Fyffe of Evelyn asserted that
upskirting is committed by “men — and I say ‘men’ because there has not yet been any
evidence that women have been guilty of upskirting” (Victorian Parliament 2007a: 2592).
Fyffe asserted that upskirting is like rape of victims’ personal privacy and that the behaviour
would be “demeaning and sickening to every woman ... it is threatening to women, it makes
them feel vulnerable, it makes them feel insecure and it is demeaning” (Victorian Parliament
2007a: 2593). The word choice used by Fyffe reflects the seriousness of the behaviour and
the potential harm that upskirting can cause. Similarly, female victims who become aware of
image-based sexual abuse describe it as a rape of their privacy and echo the feelings of
violation, anger and emotional distress such behaviour causes (see McGlynn and Johnson
2018). Importantly, Fyffe’s comments demonstrate a direct acknowledgment of how

gendered the act of upskirting is and the specific ramifications this has for women victims.

Only two MPs, both women (Mrs Fyffe and Ms Karen Overington), reflected on how
upskirting might make them feel and spoke to the feelings of fear (including of rape),
degradation and objectification noted by victims. My analysis of Australian reports on
upskirting set out in Chapter Five included discussion of media interviews with women who
experienced such abuse. For the small portion of women who became aware of their
victimisation, the harm is evident — a victim known as ‘Mary’ (one of many photographed by
Ross Sargent in Victoria in 2007) claimed that she was angry, hurt, fearful and distrustful of
others and said that she “felt like I had been raped” (Russell 2007: np). In addition, studies
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(Bowman 1993) often identify fear of rape and the invasion of privacy as common themes in
women’s accounts of street harassment (Vera-Gray 2016a; 2016b) and others have
recognised the connections between voyeurism and more violent sexual offending
(Brenzinger 1998).1%

Other MPs discussed the need to balance “the competing interests of people’s rights to
privacy while protecting artistic and journalistic freedoms and the ability for ordinary
members of the public to take photos in public places” (Victorian Parliament 2007a: 2592).
As in the discussions of pool and beach photography outlined in the previous chapter, MPs
expressed concern about impingement on media rights to take photographs in eight
occasions. Eight MPs also referred to the right to photograph newborns and family members
in various stages of undress in public. This focus on families and the media further removed
the issue gendered harm. Two kinds of denial are in play in this form of avoidance - firstly,
attributing another meaning to something that has happened (a concern that upskirting laws
may impinge on artistic freedom) and secondly, selective perception that allows part of the
problem to be ignored (upskirting as an invasion of privacy rather than image-based sexual

abuse).

Families were described by one MP, Mr David Hodgett of Kilsyth, as “the fundamental group
in society” that demanded protection. He stated that (Victorian Parliament 2007a: 2609):

The Bill makes it clear that taking unauthorised photos of a person’s intimate body
parts will be prohibited. Such behaviour is unacceptable to the community and should
not and will not be tolerated. Families are the fundamental group in society and are
entitled to be protected by the state. Furthermore, every child has the right, without

discrimination, to such protection as is in his or her best interests.

This positions families as the pillar of the community and children as the most likely to be
threatened. This statement is loaded with strong value judgements on behalf of ‘the

community’, such as “this behaviour should not and will not be tolerated”. The combination

106 For example, a 1983 FBI study of 41 incarcerated sex offenders found that 68% admitted to engaging in
voyeuristic behaviours during their childhood or adolescent years (Brenzinger 1998).
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of the syntax (the value statement followed by the identification of the group most likely to
be threatened by upskirting) and word choices (“a person’s intimate body parts”,
“fundamental group”, “tolerated”,) produces a number of effects. First, the gender-neutral
term of person is used, followed by an assertion that “the community” will not “tolerate” this
behaviour. This is proceeded by the statement that families are “the fundamental group of
society” which appears as somewhat of a non-sequitur, as was the last sentence of every child
being afforded the right of protection by the state. Taken together, the syntax of the whole
speech fragment connotes that: 1) recording a person’s intimate body parts will be prohibited;
2) the community will not tolerate this behaviour; 3) families are the fundamental group of
society and 4) children, as constitutive elements of the family, are the most likely to be
targeted and should be afforded special protection. This speech-fragment says nothing of
women-victims or male perpetrators and instead repositions the issue as one of the
community, families and children. This illustrates a form of linguistic avoidance which
functions to remove attention from men’s abuse of women.1°” Moreover, the connotation of
the claims made by the MPs noted above produced an everyday where upskirting was an
invasion of privacy only (and not also a sexual harm), an invasion of privacy suffered equally
by men and women and an invasion of privacy perpetrated by another from outside the
Australian community. Taken together these acts of avoidance constitute a form of denial by

side stepping the gendered nature of upskirting.

Diffusing Responsibility to the Digital

As has been argued thus far, the criminalisation of upskirting was a response to the
infiltration of technology into everyday life as much as (and often, even more than) a reaction

to the risk engendered by those wielding these new optical devices. As noted by Highmore:

107 Scholars such as Lamb (1991), Romito (2008) and Spender and Bardin (1985), have written on how the
dominant group— generally white, heterosexual males—influences the development of language and actively
constructs it so that it supports their perception of reality (Lamb 1991). This in turn supports and maintains the
hierarchical status of the group. Many criminologists including Scully and Marola (1984) and Young (1998)
have documented the various ways in which language is used to maintain this hierarchical status of violent
men. This neutralising of the many kinds of men’s abuse of women ranges from techniques of neutralisation
(Sykes and Matza 1957) to judges’ comments and lawyers’ interrogation of women victims in the courtroom
and to the construction of women in media coverage of crime (Jewkes 2015; Moore 2014).
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the everyday becomes the setting for a dynamic process: for making the unfamiliar;
for getting accustomed to the disruption of custom; for struggling to incorporate the
new; for adjusting to different ways of living. The everyday marks the success and
failure of this process (Highmore 2002: 2).

The sense of threat apparently experienced by the MPs is a reaction to Victoria’s failure to
adapt to these changes. This is shown in the Second Reading whereby the cause of upskirting
iIs attributed to the technology rather than the person who used it to perpetrate intimate
intrusions. This serves to both frame the discussion as technology regulation (something
which Bennett-Moses [2013] warned against) and diffuses responsibility for upskirting away
from perpetrators, instead framing it as an act without an agent. This suggests that ‘upskirting
is new and would not be happening if not for the rise of new optical technologies’, a trope
well explored in literature on criminalisation, where appeals to the past are made by older
generations concerned with the problems in society today (Pearson 1984). The frequent
references to technology being accountable for upskirting echo the arguments made by
Muto’s lawyer that without the creation of new video camera technology, “it would not have
occurred to him to do something like this” (Hunt 2007: np). The blame for upskirting is
attributed to new technology, positioned as something harmful and perceived to be colonising
the everyday. As shown in Chapter Four, however, various media have long been used to
facilitate the objectification of women by men and it is far from a new phenomenon.

During the Second Reading, MPs often identified micro cameras and smartphones as the
responsible agent. This suggested that the most important issue was not the objectification of
women, but the spread of technology in everyday life. Communal concern over the increasing
ubiquity of technology (discussed in Chapter Five) is apparent, a concern which emerged as a
result of the fourth phase of everyday life (postmodernity) and provoked significant
ontological insecurity (Giddens 1986). The perceived riskiness such technology signifies is
evidenced by the emphasis on technology as a cause of harm in society. This is established in

several claims by MPs:

It is a great shame in my opinion that this legislation is necessary at all, but it has
become very necessary; | guess it is a reflection of the twenty first century and the era
we live in. There is no doubt that society has a different view of the world to even 20

years ago, let alone 50 or 100 years ago. There are changed moral and technological
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environments — Mr. David Morris [LNP], Member for Mornington (Victorian
Parliament 2007a: 2610).

However, the importance of this Bill is that it creates these specific new offences that
have been made necessary because of advances in technology in recent times. ..
Because of the ability for people to carry concealed cameras and the like, these sorts
of acts of upskirting have become possible in recent times and of course the law needs
to adapt and evolve to take account of those sorts of developments. — Mr. Tony
Lupton [ALP], Member for Prahran (in Victorian Parliament 2007a: 2609).

In this day and age [where] we have to change so many things, even our right to the
expectation of privacy. Our innocence is being destroyed. — Ms. Christine Fyffe
[LNP], Member for Evelyn (Victorian Parliament 2007a: 2592).

In the first extract, Mr Morris reflected on the changed “moral and technological”
environment that he asserted is qualitatively different to the world of 20, 50 or 100 years ago.
The syntax, word choice and connotation in this extract works to produce an emotive
statement on what Mr Morris perceives to be the lamentable state of the twenty first century.
In the first sentence, Mr Morris opened with an assertion that it is “a great shame” that the
Upskirting Bill is required, but that it is nonetheless “very necessary”. The use of the adverb
“very” is used to qualify Mr Morris’s assertion — it is then followed by a less certain
statement ““I guess it is a reflection of the twenty first century”. Janney’s (1999) fourth form
of linguistic avoidance ‘evidentiality’ is apparent here, where something appears less certain
through the use of phrases such as ‘I think™, or, in this instance, “I guess”. Furthermore, the
speech fragment shows an appeal to the past, whereby older generations lament the current,
asserting that things were different when they were younger (Pearson 1984). This is
confirmed by the following sentence which stated that “society” views things differently
because of the “changed moral and technological environments”. Taken together, Mr
Morris’s view is that the advancement of technology has created a changed moral landscape
which has caused society to view the world differently and that this is a great shame. Mr
Morris’s comments are vague and reflect Janney’s (1999) third form of linguistic avoidance
of specificity, or, in this instance, a lack of specificity. Moreover, this speech-fragment
captures the anxiety expressed by many members over the changing technological

environment.
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Mr Lupton’s comments explicitly erase men as the responsible agent for upskirting, instead
shifting the blame to advancements in technology. Mr Lupton links the first sentence to the
second by asserting that three new offences have been made as a result of the upskirting
legislation and that new technology has caused this Bill to be created. In the third sentence,
Lupton uses the vague noun of “people” when talking of perpetrators carrying cameras and
then states that “these sorts of acts of upskirting have become possible in recent times”. The
connotation is twofold: firstly, “people” carry micro cameras around — there is no
identification of men as the most common group known to perpetrate upskirting - and

secondly, upskirting is something which has only occurred because of new technology.

Ms Fyffe’s comment, the most emotive of the three extracts, similarly appeals to the past by
reflecting on the need to, “in this day and age...change so many things”. Using the adverb of
“even” in the sentence “even our right to the expectation of privacy” suggests disbelief or
shock — we must change so much already and now we must even change our expectation to
privacy. She finished her statement by claiming that “our innocence is being destroyed”. The
syntax implies that because of the constant compromise and changes we must make, our
innocence (used here to refer to a simpler time prior to these technological innovations), is
under siege. Anchimbe’s (2008) contribution of urgency to Janney’s (1994) framework of
linguistic avoidance is apparent here. The urgency for action is highlighted through
comments such as “our innocence is being destroyed” (Ms Fyffe). Innocence is frequently
evoked as something in need of protection, of childhood and simpler times; technology is
framed as the responsible agent for complicating life and threatening the community with the

unknown ways in which it might penetrate everyday life.

The metaphor of technology as a plague or scourge is shown in the Second Reading.
Technology is framed as a virus attacking people’s innocence by facilitating behaviour such
as upskirting. MP Robin Scott of Preston, for example, stated that upskirting “raises [a]
fundamental issue for us as a society as to how we deal with the spread of technology”
(Victorian Parliament 2007a: 2602). Here technology was subtly referred to as a plague
spreading and “taking over” — a phrase which implies an involuntary situation in which
everyday life is colonised by technology. Postmodernity and the new technology facilitating
this turn, is identified as the real culprit of the harm underpinning upskirting. The spread of
everyday misogyny and its manifestation through acts of upskirting is not scrutinised during

the Second Reading in the same way that technology is. MP for Footscray Marsha Thomson
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of Footscray also asserted that “there are going to be more and more ways in which
technology can invade our lives and take over” (Victorian Parliament 2007a: 2616). This
repetition of technology invading “our lives” and “taking over” solidifies technology as the
key object of concern and blame. Throughout the Second Reading, through word choice,
hyperbole, emotionalisation, appeals to the past and urgency, the IDF (the norms and
language deployed within a specific speech community) is produced. The IDF constructed
during the Second Reading is that technology is negatively spreading throughout the
everyday and is the cause of social ills such as upskirting.

It is surprising then that several MPs propose to use technology as a solution to combat the
problems brought about because of technology. Specifically, noises on cameras and camera
phones are suggested, so that the covert nature of the practice would be compromised.
Christine Fyffe, asserted that (Victorian Parliament 2007a: 2593):

law makers of all persuasions in all states and all countries should be fighting
so that every camera ... must make an audible noise before it is operated so

that you are aware that someone is taking a photograph.

Other MPs referred to both South Korea and Japan who pushed manufacturers to install loud
auditory beeps on phones to alert people that a photograph was being taken. While this could
be an effective joint measure with other initiatives, at least three different MPs suggested that
combatting technology with technology should be considered — without proposing any other
measures to combat upskirting. The implication is that upskirting is a product of technology
and could be addressed by altering the technology used to perpetrate the behaviour. Once
more, the objectification of women and the everyday misogyny at the core of this behaviour
and the men perpetrating this form of image-based sexual abuse, are totally omitted from
discussions. This serves to derail conversations away from gender-based harm and focus

instead on the scourge of new technology in everyday life.

In such accounts acts are presented without agents, which obfuscates the gendered nature of
the behaviour by reducing it to an act (without an agent) occurring because of new
technology (Romito 2008). This framing is an example of the issue identified by Bennett-
Moses (2007; 2013) who warned against compartmentalised analyses of technology to the

detriment of more holistic analyses that account for the broader socio-political contexts in
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which legal problems emerge. Within this context, having three MPs offer auditory beeps as a
solution to upskirting is problematic as it actively participates, whether intentionally or not, in
directing attention away from the gendered violence of which upskirting is a part. Instead, the
issue identified is the rapid expansion of the new technics of everyday voyeurism and the
inability for the law to cope with these changes. Only one speaker, Nicholas Kotsiras of
Bulleen, suggests education or awareness as a solution however, his emphasis is on the
appropriate use of new technologies rather than educating young boys and men that
upskirting is a form of image-based sexual abuse that degrades and objectifies women. The
only discussion on broader cultural representations of women focuses on slut-shaming and
women’s bodies, with women held accountable for posing provocatively and looking like

“trash”.

In one notable example, Tony Robinson of Mitcham laments the portrayal of the girl band,
The Pussycat Dolls, in their music videos. He asserts that anyone who watches the music
videos, in which the musicians are wearing short skirts or shorts, may “actually start to
believe that the visual recording of intimate body regions is in some way acceptable”
(Victorian Parliament 2007a: 2589).1%¢ At best, this is a failed attempt at calling attention to
the way in which women are portrayed in media representations in ways that objectify them.
At worst Mr Robinson himself participates in ‘slut-shaming’ the women with comments such
as “this is allegedly a group of young women who sing, but anyone watching that video could
be mistaken for thinking that far from it being about singers it is more like a travelling
lingerie show” (Victorian Parliament 2007a: 2589). He then goes on to assure the MPs that he
is not a prude and enjoys gyrations and watching slim and attractive women on the television
“as much as the next punter”, but that music videos such as those produced by the Pussycat
Dolls are “simply trash”. What is trashy about these videos, according to Mr Robinson, is the
invitation by the singers for men watching them to upskirt them because of their choice of
clothing and dance movements. Such rhetoric steers dangerously close to the kind of victim-
blaming sentiments regularly expressed in mainstream media outlets relating to women who
are framed as deserving their assault/harassment/rape because of their promiscuous behaviour
or attire (Benedict 1993).

108 The MP’s comments were reminiscent of the hypodermic needle model of media effects (Jewkes 2015) as it
infers a one to one causal relationship between viewing music videos of the Pussy Cat Dolls wearing short
skirts (and short shorts) and taking upskirting recordings.
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As Brown and Levison (1987) note, avoidance can be achieved through hedging, which
involves the ways a sentence is framed, the emphasis on certain elements within the sentence
and its order. A significant degree of hedging and IDF was at work in Robinson’s comments.
Value judgements in his statements are conveyed through his word choice and the general
emotionalisation of his remarks. It is noteworthy that Robinson uses the term “punter”,
generally taken to refer to gamblers, consumers and ordinary people and to refer to himself as
part of this group of ordinary people who enjoy the “gyrations” of “slim and attractive
women”. This obscures his identity as a heterosexual male who belongs to the group of other
heterosexual males engaging in and enjoying in the objectification of women by referring to
himself as a “punter” rather than a man. It also references the hierarchy of women’s bodies
who are deemed desirable and who should be gyrating (for men’s pleasure), in this instance
“slim and attractive” women. Robinson attributes another meaning to objectification, a form
of denial identified by Romito (2008) as “euphemising”. This form of denial serves to soften
a statement by dodging the intended meaning using euphemisms. Rather than draw attention
to the implicit message in Mr Robinson’s statement, that the “punters” are heterosexual men
who enjoy the gyrations of women, the use of “punters” both normalises the objectification of
women and detracts from the seriousness of upskirting (by suggesting that enjoying the

objectification of women as a fellow “punter” is what normal heterosexual men do).

Similarly, Mrs Powell from Shepparton also blamed media representations and referred to the
‘call-me’ advertisements in magazines and on late night television. She remarked that “one
example 1 would like to put on the record involved the images of scantily and provocatively
clad women in those call-me adds which are constantly on at a certain time of night”
(Victorian Parliament 2007a: 2596). She suggested that the provocative poses and bodies of
the women in these advertisements may lead to people thinking that such images are
appropriate and suggested that laws need to be tightened up to “ensure women and men’s
dignity and privacy are protected” (Victorian Parliament 2007a: 2596). While Mrs Powell
also indicated that such images resulted in the exploitation of women and that they are
disrespectful, like Mr Robinson, Mrs Powell focused on women’s bodies and placed the
blame on how the women, in this instance, in ‘call-me’ advertisements, appeared. Rather than
discussing the men responsible for upskirting and their participation in the systemic gendered
hierarchy that objectifies and harms women, the attention shifted to amoral women

responsible for encouraging upskirt images.
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In both remarks, women are shamed and degraded for what they are wearing — the call-me
women and the Pussycat Dolls are examples of ‘bad women’ who contribute to their own
objectification and the objectification of other women. Nils Christie’s ‘ideal victim’ (1986)
categorisation through binaries between deserving and undeserving victims. Christie (1989)
describes the process whereby a young woman who is modestly dressed and in a legitimate
place is considered a worthy victim while women who are dressed in more revealing clothing
and are perceived to be in dubious situations (for example, they might be at a party, have
consumed alcohol or other substance, or be a sex worker) are deemed less worthy of
victimhood. Both MPs referred to women who dress provocatively as a cause of upskirting
rather than blaming the male perpetrators. Not only were these women bringing disrepute on
themselves, according to the rhetoric at work in these statements, but they are also to blame
for the upskirting of other women by virtue of what their behaviour or attire communicates to

others.

Another way in which technology is discussed in the Second Reading is in positioning it as
the cause of a new behaviour and, subsequently the reason a new offence is needed. Such
framing often occurs in tandem to references to ‘new language’ where, as Mrs Fyffe asserted,
“Melburnians [woke] up to the fact that we had a new phenomenon that few had heard of
before” (Victorian Parliament 2007a: 2592). Through compartmentalisation, Fyffe’s
statement severs continuities between upskirting and other older forms of image-based sexual
abuse in the past. As such, it is another form of linguistic avoidance that again, draws
attention away from the gendered nature of upskirting. In framing upskirting as a novel
phenomenon, such statements deny that upskirting is just another manifestation of everyday
violence against women perpetrated by ordinary men. This works to reinforce the sense of
crisis evoked by the upskirting trend and implicit in this is that upskirting too is a new

phenomenon.

The connotation is that upskirting is a new issue produced by new technology and that new
language is required to understand the behaviour. These statements worked to distance the
MPs from the long history of the objectification of women and worked to compartmentalise
upskirting, separating it from other forms of gender violence, rather than seeing it as existing
on a continuum of harm (Kelly 1988). This attention ironically became centred on visibilising
the very technology responsible for producing unauthorised visions of people. As tools that

can transport matter out of place and into online domains, the focus on cameras and mobile
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phones resulted in increased suspicion and distrust in the appearance of technology in
everyday spaces. Indeed, it is easier to blame a piece of technology that produces a
permanent record as evidence of its crime, for they are easier to identify than the techno-
pervert behind the camera. Moreover, the focus on technology also enabled the cognitive
dissonance of separating ordinary men as perpetrators of upskirting. By displacing the blame,
the broader systemic structural conditions that are responsible for producing gendered
regimes of visibility were obfuscated. This allowed attention to be shifted towards the figure
of the techno-pervert, instead of unequal sexual power relations embedded in our culture.

As argued in Chapter Four, the language used to name a concept is crucial. A shift from
peeping to upskirting was evidenced in my media sample- in 2005-2006 there were more
articles devoted to peeping, whereas from 2007 onwards this substantially declined, as the
term upskirting came into vogue. Some MPs lamented the use of such colloquial
terminology, especially Mr Seitz, Mr Lupton and Mr Ryan. While MPs stated that new words
like upskirting reflected “new issues” and “new types of offences” (Victorian Parliament
2007a: 2609), three MPs asserted that the behaviour is in fact, nothing new. Incidentally, all
three MPs were women. | do not think that it is a coincidence that several of the women MPs
identified that upskirting is not a new occurrence, while all of the male MPs either argued to
the contrary or made no comment on the newness/oldness of the behaviour. The failure to
place upskirting under the umbrella of men’s violence against women acts as a form of
compartmentalisation and consequently as a form of linguistic avoidance. Below I trace the
way MPs framed upskirting as a new behaviour, severing it from its past. I also note the
absence of the male perpetrator in these discourses that are instead populated with imaginings
of “perverts” and “disturbed” individuals preying on women in Victoria (Victorian
Parliament 2007a: 2588-2615).

¢Sick Perverts’ and the Exoneration of Ordinary Men

Joanne Duncan of Macedon asserted that “it is not unusual and it is not new that men look up
women’s skirts”. This statement simultaneously acknowledged the history of upskirting while
normalising the behaviour of looking up skirts by asserting that men’s desire to do so is not
“unusual”. These kinds of statements work to reinforce a certain IDF; Fyffe, for example,

argued that “men looking up women’s skirts is not a new phenomenon” while Liz Beatie, of
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Yuroke, stated that “upskirting is not a new offence, but indeed an old offence” (Victorian
Parliament 2007a: 2593-2619). They stated that the only thing that is new is the technology
used to facilitate these acts. Fyffe and Duncan reflect on their own experiences with their
bodies and the male gaze — the former on her concern while walking upstairs as a young girl
because boys would stand underneath the stairwell to try and see her underwear; the latter on
an incident from her schooldays where girls were discouraged from wearing patent leather
shoes in case their underwear was reflected in the shiny material, allowing boys to see their
underwear. Much like my realisation as a 12-year-old girl that | was expected to be
responsible for guarding the area under my school dress (even with extra layers of clothing),
here we see an indirect acknowledgment of gendered regimes of visibility. The three MPs
identify the long history of how men have looked and objectified women and reflect on
experiences they have had with being looked at by men in ways that made them
uncomfortable. As they suggest, the advent of new technology has simply made such
behaviour easier, but the offence is most certainly “not new” despite the arguments to the

contrary by other male MPs present during the Second Reading.

In contrast to the three female MPs who expressed that the desire by men to look up women’s
dresses was not surprising or novel to them, many MPs conceptualised perpetrators as
exceptional and abnormal. Men continue to benefit from the inherent power relations
conveyed through legal discourse which includes the limited definitions of how sexual
violence is defined which “functions to distinguish a small group of ‘deviant” men from the
‘normal’ majority” (Kelly 1988: 27). Along with framing upskirting as an invasion of men’s
(and occasionally women’s) privacy and as something that only occurs because of advancing
technology, the construction of upskirting as something perpetrated by “sick perverts”
(Victorian Parliament 2007a: 2605) rather than by ordinary men is one of the most significant

acts of linguistic avoidance in the Second Reading.

One tactic is to talk of upskirting as abnormal and uncivilised behaviour. Mr Scott explicitly
stated that upskirting “in no way relates to a normal expression of sexuality” and is
something that is reprehensible and that does not “belong in civilised society” (Victorian
Parliament 2007a: 2601). The word choice conjures norm infraction and emphasises what a
“civilised” society should entail —a community free from people who commit upskirting. The
use of the word “normal” reiterates that upskirting is committed only by those with abnormal

sexual appetites. This extract reiterates the IDF shared by several MPs that “normal” people

196



do not commit upskirting. This is interesting given that several other MPs reflect on the
perennial nature of looking up women’s dresses by boys and the normalcy of this behaviour.
In addition, other MPs such as Robinson talk about enjoying gyrations as much as other
“punters” — reaffirming his place in the very heteronormative social order which encourages

the objectification of women by men.

There is a tension between affirming the normative order, or IDF, that encourages the
gendered regimes of visibility that produce a culture of objectification and the condemnation
of “uncivilised”, “abnormal” people who engage in this behaviour (Victorian Parliament
2007a: 2605). The use of the word ‘uncivilised’ is powerful as it denotes a primitive or
lascivious way of behaving. This ‘us’ vs ‘them’ dichotomy pushes the discussion of
upskirting further away from something that occurs as part of women’s everyday and
positions it as extraordinary and unusual. Perpetrators are also framed as wrong-thinking
through their juxtaposition to the ‘rest’ of the community as illustrated in the following

examples:

Most right-thinking people would think that the sort of behaviour that is needed to be
legislated against would not occur in our community — Mrs Danielle Green [ALP],
Member for Yan-Yean (in Victorian Parliament 2007a: 2595).

I’d like to delve into the reasoning and rationale of the disturbed mind that is
behind this practice — Mr Tony Robinson [ALP], Member for Mitcham (in
Victorian Parliament 2007a: 2588).

It is basically the criminal act of unlawful hooligans and mentally ill people
who stoop to acts like that — George Seitz [ALP], Member for Keilor (in
Victorian Parliament 2007a: 2611).

In the above examples, upskirters are described as people with a “disturbed mind” and
upskirting as something “unlawful hooligans” commit and that “mentally ill” people “stoop”
to. Green stated that “most right-thinking people”” would not condone this kind of behaviour,
which implies that someone must be “wrong-thinking” to approve of or commit upskirting.
The way the perpetrator is framed creates a dichotomy between ‘good’ and ‘bad’ citizens,

‘normal’ and ‘abnormal’ people and ‘right’ and ‘wrong’ thinking people. In all the examples
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above, the perpetrator is never identified as anything other than the “sick” other. Ordinary
men are further distanced from upskirting by pathologising offenders through invoking the
social imaginary of the “sick” (Giles 2005) pervert. This invocation of imaginary reflects
Anchimbe’s (2008) last addition to Janney’s list of linguistic avoidance techniques and also

presents victims as subjected to harm from the uncivilised techno-pervert.

Elsewhere a non sequitur by one speaker involved a reference to gay men having sex in
public. When talking about safety in public and the peepholes drilled in toilets to facilitate
upskirting and peeping, Mrs Fyffe commented that “this society tolerates the fact that toilet
blocks are used for homosexual activity ... why do we put up with it?”” (Victorian Parliament
2007a: 2593). This statement shows what Mrs Fyffe perceives as a slipping standard of
morality and sexual abnormality. The inference is that upskirting is a sexual behaviour
because the speaker is linking it with another sexual act. This subtle but important link is
rarely stated explicitly by MPs. While Mrs Fyffe may reflect on this behaviour because they
both occur in the same location (a toilet block), the framing of homosexual sex as something
to be “tolerated” and “put up with” is derogatory. Moreover, conflating upskirting and male-
male sex is problematic for a range of reasons, least of all that one is a non-consensual act of
gendered violence and the other (generally) involves consensual sexual encounters between
adult men. This harks back to out-dated and harmful stereotypes that homosexual men are
sick and are dangerous predators that do not belong in public space (Dalton 2006). Fyffe’s
comment holds profound implications, given that the upskirter is frequently framed as sick
and abnormal. To juxtapose homosexual sex in toilets alongside upskirting implies they have
something in common. Aside from (sometimes) occurring in the same space, gay sex and
upskirting are not comparable and framing the upskirter as “sick”, followed directly by a

reflection on public male-male sex shows thinly veiled homophobic sentiments.

Perhaps the most interesting comments are those made by Bill Tilley of Benambra, who
constructs a profile of the kind of offenders Section 41 sought to target. He positioned
himself as an expert by referencing past experience with sex offenders as a police officer and
recalling times when “I had to run a bit harder and quicker to catch these predators”
(Victorian Parliament 2007a: 2598). Mr Tilley used the first-person narrative to reflect on his
personal experience with “these predators”. After establishing that he has some authority as
an ex-police officer and has experience with such individuals, he reflected on the mindset of

perpetrators, which he argued is “quite peculiar” and how upskirting acts as a “stepping stone
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to other offences” (Victorian Parliament 2007a: 2598). He then profiled upskirt offenders as
people who have a compulsion, as offenders who have an appetite that needs to be “fed”:
“they have a drive to be fed and to quench their thirst for whatever perverted desire they
have” (Victorian Parliament 2007a: 2598). The way Mr Tilley spoke of upskirt offenders
frames them as insatiable and uncontrollable monsters that prey on unsuspecting women. The
techno-pervert is again invoked here as someone outside of society that threatens the
community and requires a strengthening of the symbolic and legal borders to maintain
cohesion and safety. This construction of upskirt perpetrators as mentally unwell or abnormal
illustrates the linguistic technique of psychologising once again, whereby a social issue is

reduced to a problem of individual psychology and pathology.

On the rare occasions when men and not ‘sick perverts’ were identified as perpetrators of
upskirting during the Second Reading, they were discussed either as little boys who did not
know any better or dirty old men. Mrs Fyffe reflected on the way in which young men would
loiter under stairwells to try and catch a glimpse of young women’s knickers as they walked
up a flight of stairs. The boys were described by the speaker as annoying but relatively
harmless “dirty little boys and [who should be] told to go away” (Victorian Parliament 2007a:
2592). Mrs Fyffe’s comment was one of the only references to upskirting as something that is
not abnormal but a somewhat common experience that many have encountered, even if they
were unaware of their victimisation. This runs parallel to the stereotype of the “grotty old
man” which is also apparent in media coverage of upskirting. One media case from 2008
referred to “shoe cam Len” for example, an older man who was caught and arrested for
upskirting and described as a “dirty, old, lonely man who enjoyed what he did” (No Author
2008a: np). Hedging techniques were used here by the MPs, demonstrating the distancing of
this behaviour as something the very young do when they do not know better, or as
something that old men do because they are lonely. The way in which offenders were
repeatedly framed as ‘other’ through positioning the behaviour as something at either end of
the lifespan and again, something that “not all men” do, shifted the blame from men as a
group to aberrant individuals. A criminalisation of the other — criminalisation that is premised
upon and foregrounds the perceived otherness of offenders — is illustrated here. It worked to
distance MPs from everyday misogyny rampant in our society and produce gendered regimes

of visibility that encourage acts such as upskirting.
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The Patriarchal Resistance of Misdirection

Political risk, defined as “risk to an elected government of a failure to secure legitimacy”, is
one of three forms of risk that Haines (2011: 48) details in her typology of risk. Based on the
work of political theorists such as Habermas (1979), political risk intersects with both
actuarial and socio-cultural risks. Inherent in political risk is an ongoing struggle to retain
legitimacy that arises from the inability of governments to simultaneously manage the
economy and reassure the community that they will protect them from a variety of risks and
dangers such as the threat posed by the ever-expanding technological terrain and the use of
such technology in the hands of a techno-pervert (Haines 2011: 52). To maintain legitimacy,
it is imperative that political actors and governments become attuned to socio-cultural
concerns which can be utilised for strategic gain. The criminalisation of upskirting in 2007
represented a response to the political risk posed by technology and the risk of the “sick”
upskirter to the privacy of all Victorians. (Victorian Parliament 2007a: 2605). The public
condemnation of techno-perverts such as Muto and the subsequent criminalisation of
upskirting that ensued from this event demonstrated how a legitimacy crisis was managed by
the government of the day. As the level of vulnerability rose, the need for reassurance
increased and it is for this reason that:

Politicians have vested interests in promoting certain levels of fear about particular
(often socio-culturally based) risks in order to be seen to be protective and caring in

what might loosely be termed a kind of political ‘protection racket’ (Haines 2011: 53).

Looking closely at the analysis in the previous section revealed that the concern expressed in
the upskirting debate was over particular kinds of risk posed by particular kinds of objects
and groups. Through using strategies of linguistic avoidance, MPs articulated their concern
with the threat posed by technology to men and women'’s privacy. They managed it by
discursively identifying and containing the threat. When a person was identified as a culprit,
they were framed as the aberrant techno-pervert. A genderless “sick” individual
psychologised by MPs as dangerous and distinct from normal “right thinking’ people”
(Victorian Parliament 2007a: 2605).
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| argue that each of the examples provided earlier relating to the invasion of men and
women’s privacy, the role of technology and the “sick” individual, exemplify strategies of
linguistic avoidance and denial ranging from compartmentalisation, psychologising,
focussing only on one part of an issue and euphemising. However, the existing work on
linguistic avoidance requires a further addition to capture the linguistic manoeuvres at work —
what I dub ‘misdirection’. Misdirection is a sub-type of linguistic avoidance which serves to
direct attention away from an issue by focussing on another issue instead. While other forms
of linguistic avoidance evade an issue through other means, such as through denying
something is a problem or talking around an issue, misdirection derailed the discussion from
upskirting as another example of men’s abuse of women. While Janney (1994) and
Anchimbe’s (2008) work on linguistic avoidance focussed on political texts, I draw more
heavily on the work of Lamb (1991) and Romito (2008) who focus on linguistic manoeuvres

which serve to deny gender-based harm.

Misdirection is a particular form of avoidance speech but is also a crucial element of magic.
In 2018, magician David Kwong identified the seven principles of magic in a brief video.
Two of the principles: 1) misdirection (or what magicians refer to as conjuring an out); and 2)
employing the familiar — are useful within the context of my new extension of linguistic
avoidance, misdirection. The familiar is used to direct attention away from one part of a
performance to another. Using the ordinary not only distracts attention away from the sleight
of hand but placates audiences so that their expectations is that “nothing is out of the
ordinary”. The magician will shatter this illusion at their leisure when the misdirection is
completed so that the trick can be performed. Conversely, in the context of the parliamentary
reading of image-based sexual abuse, | noted that misdirection was used to move attention
away, whether intentionally or not, from systemic issues of violence, to instead employ a
false distinction between privacy and sexual harm, an emphasis on technology regulation and
a criminalisation of the other. Moreover, the familiar is used to convey a sense of threat —
techno-perverts besiege the everyday and the routine is at risk. Within the context of magic,
misdirection is entertaining, within the context of language and the systemic refusal to see

men’s abuse of women, it was markedly less so.

Whereas Hall et al. (1978) suggested that political diversion is generally an overt, deliberate
action and a calculated political tactic, | suggest that misdirection in the Second Reading was

much subtler and may have occurred as a product of unconscious everyday misogyny.
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Magicians use misdirection as a key part of their magic routines to create the illusion that
something astonishing has occurred. Through sleight of hand and distraction of the audience,
the magician’s trick is not to make something disappear and reappear but to command and
direct the audience’s gaze to where they want, when they want. In this respect, magicians
employ a form of deception in their attempts to mislead the spectator’s senses to distract them
from other details crucial to performing the trick. It is for this reason that Hay described
misdirection as “the manipulation of interest” (Hay 1972: 2). Whereas magical misdirection
is commanded by the magician — a conscious and deliberate actor — misdirection is
commanded by language and the scripts and ideologies that are often unconsciously
(re)produced through its use. In the case of the criminalisation of upskirting, misdirection
arose out of the symbolic violence of language (Bourdieu 1991), which directed MPs’
attention away from the structural causes of image-based sexual abuse. Because men’s abuse
of women has been routinely ignored, invalidated and trivialised (Kelly and Radford 1990),
the Second Reading showed a lack of attention and inability to see and address the cultural
foundations from which practices such as upskirting emerge. In the following analysis, |
revisit each of the three themes found in my previous analysis and outline how misdirection
was used to derail conversations from men as the group responsible for perpetrating this form

of image-based sexual abuse.

In the first theme — a preoccupation with privacy to the detriment of discussion of the
sexualised nature of the harm engendered by upskirting — we see the false distinction between
privacy invasion and sexual harm (Powell 2010) and a refusal to acknowledge upskirting as
something which disproportionately affects women. Three extracts noted earlier — which
highlight potential male victimisation - misdirect attention away from women’s victimisation
to male victimisation. When men are framed as equal victims of upskirting and positioned in
conjunction with statements that talk of a genderless “sick pervert, it puts distance between
men and their accountability for this kind of sexual harm (Victorian Parliament 2007a: 2605).
Instead of taking steps to confront these issues, MPs redirected attention to other issues that
may, or may not, have arisen as a result of the Upskirting Bill, such as the impingement on
artistic freedom and families right to civic life. This misdirects the issue of upskirting from
objectification of women by men to other matters such as the need to protect “artistic and
journalistic freedoms and the ability for ordinary members of the public to take photos in
public places” (Victorian Parliament 2007a: 2592). As Anchimbe (2008: 168) observed,;

“politicians have a tendency to move away from threatening objects” and misdirection is thus
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used as a face-saving strategy when people are confronted with a threatening concept or idea.
Given that two-thirds of the MPs were men it is perhaps not unsurprising that they focussed
on men having their privacy invaded, rather than the fact that upskirting is a harm almost

always perpetrated by men against women.

Similar strategies of misdirection were at work in the second theme — upskirting as something
caused not by men, but by advances in technology. The attention afforded to advances in
technology during this discussion misdirects attention away from what | contend is the
principal issue of upskirting — the everyday misogyny which structures interactions between
men and women where sexual access is presumed and assumed by men. An example of this
is Mr Morris’s comments on the effect of technology on everyday life — specifically, that this
legislation is necessary because of “the twenty first century-era we live in” (Victorian
Parliament 2007a: 2610). This variant of misdirection sees the diffusion of responsibility
away from men and instead on advancing technology as the means, cause and agent
responsible for perpetrating this form of image-based sexual abuse. Misdirection relocates the
onus of upskirting onto technology by framing emerging technology as the underlying cause
of upskirting and encourages MPs to examine technology in a vacuum away from socio-
structural issues. Upskirting is depoliticised as an issue of men’s abuse of women. The

everyday imagined by MPs is not one assailed by misogyny, but rather by technology.

In my earlier analysis, | reflected on the way media technologies communicated information
and on some MPs’ dismay at the perceived correlation such media had with pro-upskirting
views. Mr Robinson’s comments on the Pussycat Dolls show misdirection from gendered
regimes of visibility to slut shaming. Rather than acknowledge the harm caused to women as
a result of a misogynistic culture, Robinson instead blamed the musicians for producing
music videos he claimed encouraged upskirting. He commented both that the music videos by
virtue of the women in them are “simply trash” and stated that: “this is allegedly a group of
young women who sing, but anyone watching that video could be mistaken for thinking that
far from it being about singers it is more like a travelling lingerie show” (Victorian
Parliament 2007a: 2589). Use of the adverb “allegedly” before the word ‘musician’ implies
that the women are not really worthy of the title musician, a move confirmed in the
subsequent clause in the sentence (that they appeared more like a “travelling lingerie show”).

Finally, by labelling their videos as “simply trash”, he engaged in an active form of slut-
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shaming and deliberately shifted the blame for behaviours such as upskirting to women like

the Pussycat Dolls for their “trashy” appearance and music videos.

Robinson’s comments both misdirected attention away from male perpetrators and
simultaneously enforced a hierarchy of victimisation, whereby women such as the Pussycat
Dolls are not only condemned, but blamed for causing men to upskirt women because of their
clothing and the dance moves (or “gyrations”) they engaged in. These statements arose
without any further discussion on the male perpetrators of this gendered violence which,
taken as a whole, resulted in upskirting being attributed only to ‘call-me” women and the
“trashy” musicians of the Pussycat Dolls. Blaming women based on their dress functions as
another example of misdirection — the implication is that the wrong agent is being identified
as the cause of upskirting. In both Mr Robinson and Mrs Powell’s statements, there is no
reference to a broader culture of toxic hegemonic masculinity and no discussion of male

perpetration of violence against women.1%

Regarding theme three, by suggesting that upskirting is only conducted by the monstrous or
“sick pervert” (Victorian Parliament 2007a: 2605), attention is misdirected away from
collective responsibility and ordinary men’s accountability for upskirting. This illustrates
Garland’s (2000) criminology of the other, or what I prefer to term a criminalisation of the
other whereby a scapegoat - in this case the techno-pervert — is constructed in response to the
crisis of the everyday evoked by upskirting “predators”. Problematically, by concentrating on
the threat ‘out there’ it misdirects attention away from the everyday violence committed by
men ‘in here’. Therefore, the ‘normal’, everyday men who are overwhelmingly responsible

for acts of upskirting remained unseen.

Upskirting was framed as something that ordinary men do not partake in, an action
committed only by those who are cognitively immature, approaching senility, or otherwise
mentally ill (Victorian Parliament 2007a: 2611). Responsibility for upskirting is thus diverted

109 Another member did, however, have a more sympathetic approach to upskirting victims. Mrs Fyffe
(Victorian Parliament 2007a: 2593), claimed that: “It has been said that some women might attract these
photographs because of what they wear. That is a stupid defense. Everyone has the right to dress according to
their wish and just because a woman may be wearing a shorter skirt than the ones | tend to favour — that is not
a protection against upskirting, it is a presentation thing — it does not give anyone the right to take a
photograph of her body parts”.
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from ‘normal’ men (Kelly 1988; Lamb 1991; Romito 2008; Lazar 2007) and the ‘everyday’
can be presented as under siege from technology in the hands of techno-perverts. This IDF is
understood within Victorian parliament as a discursive norm which underpins the shared
beliefs of the institution. This ‘background knowledge’ acts as a naturalised ideological
representation seen as common sense; the everyday here is threatened by the techno-pervert
who is an abnormal or sick outsider (Fairclough 1995: 31). A criminalisation of the other
functions to create boundaries through enacting the binary between ‘us’ and ‘them’. This
further serves to construct the perpetrator as an ‘other’ from beyond the community, rather
than a product of a misogynistic culture which actively encourages the objectification of

women. 110

Within the context of gendered violence, there has been significant work on the
representation of the rapist and the consequences of channelling blame on the individual.
Rape is rarely framed as anything other than “a matter of individual psychology” (Moore
2014: 65) and as Soothill and Walby (1991: 1) note, the typical sex offender is the “stranger
pouncing out of a bush ... the crazed or sick individual”. This means that people are actively
encouraged to see rape as a problem caused by a few sick men and as something that has
nothing to do with the gender hierarchy (Moore 2014). This ultimately dampens critical
debate and obfuscates the social causes of sexual violence and its relationship to power
(Moore 2014: 66). As Moore (2014) notes, rape is a political device, an act of oppression that
is wielded by members of a powerful group over people who are less powerful. Like
upskirting, rape is presented as something that occurs sporadically rather than something that
is structurally generated (Dowler 2006). Isolating upskirting to individual cases perpetrated
by a societal monster who requires criminalisation is one of the most evident examples of

misdirection.

As Rose (2015) has argued in relation to intimate partner violence, sexual violence can be
understood as a state crime due to the active complicity of powerful state-based and state-
authorised institutions in its perpetration. Through fixating on perpetrator accountability,

most of the MPs present for the Second Reading accord with culturally acceptable

110 Misdirection is a common strategy that transcends gender and power relations. McDonald (2012) highlights
how this plays out in relation to the monstrous paedophile, which has severe ramifications for understanding
other forms of child abuse and family violence that are much more commaon.
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mainstream narratives on men’s violence against women which frame it as unusual and
aberrant rather than commonplace, everyday and systematic (see Kelly 2010). As
DeKeseredy and Schwartz (2013) discuss, these types of discourses are acceptable for the
‘malestream’ (Kelly and Radford, 1990) as they “exonerate men as a collective and allow
social, cultural, systemic and structural factors to go unexamined” (Wood et al. 2018). As
Rose (2015) explains, intimate partner violence, for example, persists on such a scale not
despite the state and society, but precisely because of it. Thankfully, the notion of perpetrator
responsibility is now broadly reflected in the mainstream (see the Royal Commission into
Family Violence Report, 2016) however, the way in which upskirting was discussed during

the Second Reading was inconsistent with these changing cultural attitudes.

In examining how the everyday was imagined, represented and discursively constructed, |
argue that misdirection illustrates a specific expression of patriarchal resistance (Berns 2001).
Patriarchal resistance includes the normalisation of men’s abuse of women, the diversion of
attention from men’s responsibility and the cultural and structural forces that foster violence
and the distortion of women'’s violence (Berns 2001: 277). Berns (2001) describes how those
guilty of executing patriarchal resistance can simultaneously condemn the abuse of women
while excusing it by advancing counter-feminist movements. This is achieved through de-
gendering an issue and camouflaging the cultural factors that contribute to the perpetuation
and perpetration of men’s abuse of women. As Kivel (1992: 104) asserts: “those with power
have many resources for having their view of reality prevail and they have a lot at stake in
maintaining the status quo”. There are many ways of achieving this power, including the
silencing of women’s abuse by men through namelessness, fragmentation, veiling, lying,
encoding, omission, false-naming, secrets, taboo subjects, erasure and non-naming (Rich
1978: 18). Fundamentally, misdirection is an articulation of patriarchal resistance which is
realised through fragmentation, false-naming and non-naming and which serves to protect
everyday men from accountability for everyday misogyny and the objectification of women,
which are at the heart of upskirting and other forms of image-based sexual abuse.

In the everyday invoked in the Second Reading, the exceptional pervert is vilified,
technology is blamed and privacy is invaded. In this everyday, ordinary men do not abuse
women. Rather, technology in the hands of sick voyeurs violated men and women’s privacy.
A criminalisation of the other unfolds which serves to exonerate ordinary men from

accountability for the gendered violence caused by image-based sexual abuse. By considering
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to the word choice, syntax, connotation, rhetorical tools and context (Williams 2014) of the
Second Reading speech, | demonstrate how misdirection diverted attention away from the
gendered dimension of upskirting. An acknowledgement of upskirting as a gendered harm
perpetrated by men and as an offence which disproportionally victimises women was largely

sidelined.

Discourses on men’s violence against women have long been associated with ‘linguistic
avoidance’ and other communicative strategies that obscure the responsibility of male
perpetrators. Through the use of passive voice, normalisation and other distancing strategies,
violent assaults on women are regularly presented as ‘acts without agents’ — offences without
a clearly delineated offender. Linguistic avoidance need not only obscure the responsibility of
male perpetrators, however. Such strategies also serve to obscure the norms, attitudes and
beliefs that underpin much of men’s violence against women. When employed in this way,
such techniques represent a form of patriarchal resistance, what Berns refers to as the
diversion of attention from men’s responsibility and the cultural and structural forces that
foster violence (Berns 2011: 268). Through individualising and de-gendering men’s violence
against women, techniques of linguistic avoidance misdirect attention away from several of
the root social causes of such behaviour. Rather than simply obscuring the responsibility of
individual offenders, then, such techniques also obscure the responsibility of cultural norms

and with them, the very ‘everydayness’ of men’s violence against women.

Conclusion

[There are] complex ways power structures everyday encounters between men and
women and the extent to which intrusion and aggression may be a routine feature of
these interactions. The manifestation of men’s gender power through the routine use
of aggression against women is connected to ‘non-routine’ assaults, such as rape,

which are extensions of more commonplace intrusions (Kelly 1988: 15).

In the Second Reading, misdirection was evidenced in MP’s focus on the invasion of men
and women’s privacy, the advances in technology and the role of the sick individual.
Importantly these three illustrations also reveal how blame was used, what this said about

upskirting and the discursive representations of the everyday. The three expressions of my
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category of linguistic avoidance show various forms of denial. From denying that men abuse
women to compartmentalising this form of violence as distinct from the continuum of harm
(Kelly 1988) women were subjected to at the hands of men, MPs engaged in a variety of
techniques to misdirect attention away from the everyday misogyny of upskirting and diffuse
responsibility away from ordinary men responsible for these harms. The exclusive attention
given to who committed upskirting, what happened as a result and how this practice occurred
created a monolithic, narrow and simplified framework to examine an incredibly complex
issue. Above all, this IDF systematically neglected and as a product of this neglect, denied the
reality that upskirting was a practice involving ‘normal’ everyday men committing image-

based sexual abuse against women.

In response to the third and fourth research questions — “How did political and media
discourses represent upskirting in Australia” and “How was the everyday imagined in these
discourses?” — the everyday that was invoked was one where Victoria was at risk from
advancing technology used by “sick perverts” (Victorian Parliament 2007a: 2605) to invade
men and women’s privacy. The everyday was not conceived as a place of sexist violence
perpetuated by the state or society. The ills of upskirting were instead identified as occurring
through no fault of the state and through no fault of a broader systemic cultural climate that
cultivates such attitudes and behaviours (given the lack of acknowledgement that this even
exists). The everyday was a landscape of denial. The gendered regimes of visibility that
control how women are looked at and why they are looked at were as insidious and covert as
the male upskirters taking photographs underneath a woman’s skirt. This ultimately
trivialised the violence produced by these “social processes wherein diverse forms of
violence inform, transform and minimise each other across social spaces” (Henriksen and
Bengtsson 2016: 2). This underlying ideology was occasionally made explicit, such as in this
utterance by Mr Robinson: “there is a limit to the way in which women should be exploited”
(Victorian Parliament 2007: 2589) (my emphasis). Such a statement, whether intentional or
not, suggested that some degree of exploitation of women was acceptable.

As Shroeder and McDonagh assert:

To gaze implies more than ‘to look at’...it implies a social psychological
relationship of power in which the gazer is superior to the object of the gaze
(Shroeder and McDonagh 2007: np).

208



The gaze of the male upskirt perpetrator is one of power, making the woman into its object.
The Second Reading indicated a refusal to see and engage with upskirting as a gendered
offence in any real depth. This half-hearted engagement with gendered harms is characteristic
of a country that has alarming rates of violence-supportive attitudes (VicHealth 2017).
“Australians are less inclined to see non-physical forms of control, intimidation and
harassment as serious” and that one in five respondents in the Vic Health survey believed
there were circumstances in which women should bear responsibility for violence (Vic Health
2017). As such, it is not surprising that the Second Reading was characterised by a refusal to
engage with upskirting as a form a gendered violence. This occurred as a specific form of
linguistic avoidance, which | term misdirection. While MPs rarely uttered any violence-
supportive attitudes, there were serious ramifications from the kinds of attitudes shown. For
these reasons, I cannot share Member Helen Shardey’s sentiments when she congratulated
the (primarily male) members on what a satisfactory job they had done discussing the
upskirting Bill (Victorian Parliament 2007a: 2613).

The male MPs and many of the female MPs involved in the Second Reading were happy to
speak on only certain facets of the problem of upskirting, offered limited solutions and
blamed the sick individual or the technology they used. This produced a “male protection
racket” (Griffin 2015: 11), which at times resulted in MPs reflecting on women in their lives
and the desire to protect ‘our’ women from perpetrators. Mr Russell Northe of Morwell, for
example, remarked that “obviously those potentially affected could be our mums, our sisters,
wives, girlfriends or daughters and certainly we do not want to see any crimes perpetrated
against those we love” (Victorian Parliament 2007a: 2606). MPs skirted around the issue of
upskirting by looking at fragments of the phenomenon, resulting in a refusal to look at the
unconscious gendered attitudes that cultivate men’s abuse of women. By not discussing the
role of beliefs that underpin objectification of women and indeed even acknowledging
upskirting as a form of men’s objectification of women, this constituted an act of denial and
in turn, an act of violence. In ignoring the issue, further violence ensues because it can
continue unchallenged, which accepts it and signals to the world that it is not worth
confronting. As Calvert and Brown (2000: 500) note, “unfortunately for the victim of the
voyeur’s gaze, a wrong often goes unpunished because it goes unnoticed”. While they
referred to the covert nature of upskirting, here | use it to reference the inability of lawmakers

to see the objectification and everyday misogyny at the heart of upskirting.
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Failing to conceptualise upskirting as another form of men’s abuse of women simply because
most victims do not know they are being photographed, is dangerously close to the claim
some perpetrators make that upskirting is a victimless crime (Tran 2015). However, most
victims who are made aware of their victimisation feel violated, humiliated and degraded
because of men’s behaviour (Calvert and Brown 2000). Upskirts are doubly harmful because
victims are rendered powerless and unable to defend themselves against something they have
no knowledge of happening as they are excluded from participating in the exchange.

Reflecting on Tran’s (2015: 188) argument on street harassment:

Individual instances of street harassment do not occur in a vacuum; a simple
interaction between one man and one woman on the street implicates gender
and hierarchy and failure to acknowledge and address this reinforces the

objectification and subordinate of women.

As Morgan (1992: 238) asserted; “if [ had to name a single characteristic of patriarchy, it
would be compartmentalisation, the capacity for institutionalising disconnection”. By not
situating upskirting as men’s abuse of women and as a product of this gender hierarchy, this
defining characteristic of patriarchy reigns throughout the Second Reading. To frame
upskirting as only an invasion of privacy perpetrated by “sick” individuals and occurring as a
product of technological advancements, overlooked the gendered nature of the behaviour and

the objectification that is central to the act of upskirting (Victorian Parliament 2007a: 2605).

The everyday that was imagined by the MPs in the Second Reading was one where men’s
abuse of women remained unchallenged and unnoticed. The problem of the everyday in the
paroxysmal moment evoked by the Muto case and the subsequent criminalisation that ensued
was the inability to see upskirting as a form of image-based sexual abuse perpetrated by
ordinary men. Simultaneously, this obscured the more common variant of upskirting which
targets women going about their everyday life as they move through urban thoroughfares.
Perpetrated by normal everyday men, such instances of upskirting would force MPs to
confront the reality of men’s abuse of women and collective responsibility for upskirting. To
truly see the everyday as something other than colonised by advancing technology and
techno-perverts, a criminalisation of the self was needed. This would purge such discourses
of its scourge and expose the everyday reality that the MPs talked around and through using

various strategies of linguistic avoidance, including misdirection.
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Chapter Seven: Fraying the Familiar

From the realisation as a young woman of what it meant to move through the schoolyard in
this female body, my encounter with the world has been one dictated by my gender and the
norms and values inscribed upon it. The expectation that | should police what was under my
school skirt by adding further layers to ensure the boys did not see my underwear would not
be limited to my time as a teenager. This policing and vigilance to minimise my own potential
victimisation, while simultaneously minimising the responsibility of boys and men to not
objectify or harm me, is a theme which still repeats itself over and over in my life and the life

of most women.

During the final year of my PhD, | began my first full-time job as a policy officer to develop
my skills as a practitioner and supplement my student stipend which could no longer support
my on-going medical expenses. My everyday was now structured by a routine of waking at
5am to write before starting my 9-5 job with the public service. I fell into the habit of arriving
at the office in Melbourne’s CBD before 7am each morning to clock some quality thesis
writing time and in doing so, | became accustomed to sharing the office space with early
risers who worked a 7-3pm day. One encounter with a male colleague in my first few weeks
on the job, who asked what | was working on, has stuck with me the way my first day of high
school still follows me. Having provided the ‘elevator pitch’ I had perfected over the last few
years, | was confronted with an incredible and yet incredibly familiar display of misogyny.

After describing my work to my colleague briefly, turning my chair to return to writing this
conclusion, he began to rebuke me for sounding like ‘one of those radical feminists’ and
explained how I ought to reconfigure my dissertation in case my examiner ‘got the wrong
idea’. Forced to adhere to polite conversation and still unsure of office etiquette, when | noted
that I appreciated the input (I didn’t) and politely tried to end the conversation, he continued

to describe what he saw as the ‘real’ problem with the practice of upskirting.

“Upskirting ”, he explained, “only happens when women wear revealing clothing and walk
alone at night. If they don’t want to be photographed, they shouldn’t put themselves on

display where men will see them, and they shouldn’t be in places they are likely to be
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victimised’. Mr Robinson’s comments regarding the Pussycat Dolls echoed through my head
as my work colleague uttered this statement. The similarity was uncanny. When I interjected
that most upskirt shots actually occurred in broad daylight (you cannot be a successful
#creeper if you do not take a clear image of your target, after all) and that many creepshots
were of women in yoga pants and work attire, he patiently explained that normal women ‘like

that’ wouldn’t be subjected to upskirting.

When | prodded him further on what he meant when he talked about ‘normal women’ and the
hierarchy of victimhood he had in mind, he became defensive. He assured me that he wasn 't
sexist because he had daughters of whom he was very protective and proceeded to explain
that he was merely stating a fact — that women should take measures to ensure they don’t fall
victim to the whims of the ‘perverts’ he imagined were responsible for perpetrating
upskirting. When I asked whether he thought ‘normal’ men would upskirt women he looked as
affronted as if | had asked whether he might be guilty of such a thing, and said that most men

were good guys who respected women and wouldn 't treat them like that.
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Confronting the Creepers: The Rise of an Online Call-Out Culture

My exploration of the ordinary manifestations of misogyny has sought to explicate the
problems of the everyday as they pertain to recent iterations of image-based sexual abuse —
upskirting and creeping. What can we learn from an analysis of upskirting as a form of image-
based sexual abuse within a conceptual framework premised on the everyday? | included the
anecdotal account at the beginning of this chapter because it illustrates not only how everyday
misogyny punctures the familiar, but because it provides me with an opportunity to confront
the culture that cultivates creeping and keeps it hidden in plain sight. Of course, | am not
alone in this movement. Twitter hashtags such as #everydaysexism encourage women to
recount daily instances of abuse, while the Hollaback! website and mobile phone app track
misogyny and empower women to speak out together (Highfield 2016). Alternatively, some
women have used humour to respond to unsolicited ‘dick pics’ in order to shame the men
responsible (Vitis and Gilmour 2016). The social media site Reddit also provides a space for
victims of sexual assault to seek support through connecting to a sympathetic online collective
(Powell and O’Neill 2017). Finally, 2017 saw the productive use of hashtag feminism,!* with
the #MeToo movement revealing the prevalence of sexual violence for women all over the

world.

Early forms of viral shaming were not without issue. One of the most frequently reported
cases in my data occurred during 2006 in Marsden, Queensland, when Ricky Vivian
discovered a peeping Tom looking in his 18-year-old daughter’s bedroom window. In
response to this discovery, Vivian installed CCTV cameras around his house in order to catch

the offender in the act. He remarked that:

| thought, if he's peering at me, I'll peer back at him. This time, I'm going to get his
face and put it everywhere | possibly can. I don't think he'll ever think of doing that
again — it'll stop him, it'll definitely stop him (Atfield 2006: 3).

111 Hashtag feminism has been criticised, however. As Wood et al. (2018) state, it is similar to ‘keyboard
activism’ where, when confronted with an arresting image online, people may be compelled to share or like it,
but do little else. The efficacy of this form of activism has recently been questioned by commentators (Clark
2014; Khoja-Moolji 2015; Stache 2015).
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Grappling with the desire to “knock his block off” (Atfield 2006: 3), Vivian instead decided
to use the footage to expose the identity of the assailant to “let everyone know who he is.
They'll keep an eye out — someone will know him, someone lives next door to him”. In all
articles, Vivian’s daughter was not interviewed and did not speak about her victimisation; her
story was known only through her father’s voice.'*? Such articles obscured female voices and
emphasised the stereotype of women requiring protection from men. In these fantasies,
women were protected from others by their fathers, partners and male family members, the
masculine legal instrument of law (Smart 1989), or, as in the Vivian case, through technology

used to turn the gaze back on the offender.

New technology has enabled women to respond to men seeking to perpetrate image-based
sexual abuse against them. This is achieved through female victims and their allies filming the
men who attempt to capture images and recordings of women victims. In one such case, on
Monday 21 March 2016, 22-year-old Tegan Portener fell asleep on a train from Newcastle,
New South Wales and awoke some time later to discover the man in front of her attempting to
take upskirt videos and photographs up her shorts as she slept. After watching the man
continue to do this for over half an hour, she “finally mustered up the courage to tell him to
stop” (Noyes 2016). In Portener’s video, the man looks surprised and offers no explanation,
only shrugging his shoulders and acting confused when she asks why he keeps sliding his
phone under the train seat. The video was later picked up by news websites and prominent
online commentators such as Clementine Ford, after Portener shared a post (see Figure 7.1) to
her social media page which resulted in the story going viral. Here we see an example of
‘viral justice’: the outcome of a victim's online justice-seeking post 'going viral' and quickly

being viewed and shared by thousands of social media users (Wood et al. 2018).

Portener appeared on the popular Australian television program ‘The Project’ and gave
several interviews to news outlets including The Age, news.com and the Herald Sun, where

she claimed that:

H2Gimilar to Ricky Vivian’s comments, in the Second Reading of the Upskirting Bill, many MPs remarked on
the need to protect ‘our” women from violation. Mr Russell Northe of Morwell remarked that “obviously those
potentially affected could be our mums, our sisters, wives, girlfriends or daughters and certainly we do not
want to see any crimes perpetrated against those we love” (Victorian Parliament 2007a: 2606).
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It was so rough but I'm also a raging feminist and | know | would've regretted it so
badly if I didn't say anything, | wasn't prepared to hate myself over this guy for being
weak (Fellner 2016: np).

Several days later a 30-year-old man was arrested for this incident and charged with one count
of filming another person’s private parts without consent (Crimes Act 1900, s91L) which
carries a maximum sentence of 2 years imprisonment and one count for offensive conduct
(Summary Offences Act 1988, s4) which carries a maximum prison sentence of 3 months. The
case points to the potential for the watchers to become the watched (Wood and Thompson
2018) and to the potential new media platforms afford victims who can amplify the reach of
their experiences, particularly when they are acknowledged and shared by powerful
gatekeepers. What was encouraging about this instance was that the victim was able to assert
her humanness (MacKinnon 2007) and confront the perpetrator in a way that enabled her to
challenge her own objectification. That the video was ‘liked’ by over seventy-two thousand
people and shared thousands of times enabled the offender to be afflicted with the ‘digital
mark of shame’ (Hess and Waller 2014) which enables men who have previously committed
offensive and harmful behaviours without repercussions to face public condemnation for their
actions. Within the context of gender-based harms, this kind of platform provides significant
potential to rectify the power imbalances that have long kept women silenced in the face of
sexual harm. However, it is not without its problems. As Wood et al. (2018) highlight, such
exposure can also lead to trolling and online abuse. Indeed, in Portener’s case, while she
claimed that she was glad that she had spoken out, she was subjected to online harassment in

the wake of her upskirting incident (Esposito 2016).
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Posted by Tegan BOHenEriN
824,252 Views

This grub got on the train at Central and sat directly in front of me, he kept
looking around suspiciously but | ignored it. Halfway to Newcastle | woke
up from a nap with my knees up in shorts and noticed he was filming me
from underneath his chair & he did it for another half hour until I finally
mustered up the courage to tell him to stop

I went to the front of the train and told the driver about the sitch and he
contacted the police at Broadmeadow for me. | gave them these videos
and they went through surveillance cams but couldn't find him so the grot
is still out there potentially fiiming other women ugh. %

Stopped videoing because my phone ran out of memory but essentially he
acted all offended and I just told him to stop and he nodded

ik 58 98 81 A 72K

Figure 7.1: Tegan Portener’s Facebook post about her

encounter with the Newcastle train upskirter.

Of course, the percentage of women who catch a man engaged in the act of upskirting is
likely to be quite low, such is the nature of the behaviour. However, this case demonstrates
the move towards what Highfield (2016) has dubbed a ‘call-out culture’ in his reflection on
everyday social media and online misogyny. Wood et al. (2018) have discussed the potential
promises and pitfalls for women using new social media as a platform to engage in activism
and challenge everyday sexism and misogyny and the technological affordances of new media
may prove to be part of the solution in pushing back against this kind of behaviour. If nothing
else, then shaming offenders online and exposing them to thousands of people may
discourage a behaviour that routinely goes undetected. Such a call-out culture enables
offenders to experience online shaming rituals whilst simultaneously empowering women to
resist everyday misogyny and sexism, and to reclaim ownership of public space.
Unfortunately, this can also expose victims to further harm through victim-blaming, as

happened to Portener, who was attacked online by various men who claimed that she “should
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not have had [her] feet on the seat with [her] knees up to start with” and that maybe she
“should [not] wear a short skirt next time. [W]onder why girls get into trouble” (Fellner 2016:
np). Online spaces are riddled with misogyny and are often dominated by vile, sexist
discourses which circulate and are reinforced (see Wood 2017a). But this does not mean they
cannot be co-opted for feminist purposes, they can serve as one part of both an online and

offline strategy to challenge sexual harms.

| also push back against the ambient fear (Hubbard 2002) that heightened risk awareness can
foster. Women should not have to be wary of such behaviour when they move through the
public sphere; we should turn our attention from worrying about the presence of so-called sick
individuals and technology that outpaces our regulatory mechanisms to thinking about the
gendered regimes of visibility and everyday misogyny responsible for structuring gendered
relations. We should look at the fabric of the everyday and see how it is frayed not by
moments of exceptional transgression, but by the insidious and unnoticed harm of misogyny
and sexism. In so doing, we can challenge the cultural techniques and systemic harm our
society produces to protect everyday men from accountability. I worry, however, about
Portener’s internalisation of fear that not confronting men would render her “weak”, as this
frames women as somehow responsible for calling out men’s violence. It perpetuates the long
history of placing the onus on women to manage, confront and challenge men’s abuse (Kelly

1988).

The way forward is complex, convoluted and challenging. For women unable to verbally
confront offenders as Portener did, one way forward might be to covertly capture and expose
the men who likewise attempt to covertly capture and expose their most intimate areas.
Hollaback! and other sites provide places for women to post content in a safe space. More
mainstream platforms such as Twitter and Facebook, however, can be riddled with trolling
and abuse, as Australian feminist writers Clementine Ford and Jane Gilmore experience on a
daily basis (Caggiano 2015). However, even spaces previously considered rife with toxic
masculinity, such as Reddit, are now providing spaces for victims of sexual assault to seek
comfort and advice (O’Neil 2018).

The everyday is politically charged. Above all, it is affected by an overarching culture of
everyday misogyny, sexism and violence (see Stanko 1985). In understanding the everyday as

value or quality, context (space and time), practice (movement and mobility) and object
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(im)material or otherwise), these various elements of the everyday are visible in the structural
conditions that encourage men’s abuse of women. Many Western nations are permeated with
the imagination of an everyday that criminalises the other and that directs, derails and diffuses
conversations focusing on ordinary men’s abuse of women. A process of normalisation works
to render image-based sexual abuse and other gendered harms invisible through trivialising
the harms they engender. In the case of the Victorian Upskirting Bill, this occurred through a
process of redefinition which absolved men as a group from accountability, through
misdirection and through a criminalisation of an ‘other’. Each tool employed in this
examination, from media archaeology to CDA, has sought to uncover how upskirting could be
understood in relation to the everyday — not only as something emerging in everyday places,
with everyday objects and through everyday practices, but as an action which brings to the
foreground the taken-for-granted background. In this way, my analysis of the emergence of an
offence relating to upskirting has been used to examine how crime disrupts the routine, but

also functions to maintain the status quo.

The New Criminology of Everyday Life: Towards a Criminalisation of the
Self

Another question emerges — what do my findings mean for the future? Over a decade after
Victoria introduced legislation criminalising upskirting, Britain prepared to introduce its own
upskirting legislation.!'® The introduction of the legislation was prompted after Gina Martin
caught two men upskirting her at a music festival after she turned down their advances.
Martin started an online campaign to criminalise upskirting when the police dropped her case
because of the limited legal avenues available to them to prosecute the accused (Bowcott
2018). Like Portener’s shaming of the man who upskirted her on the train in 2016, Martin’s
campaign demonstrates the potentials afforded by online media. Without the online campaign
and the traction it lent her activism, it is doubtful whether the new legislation would have

been proposed. While still a reactive response (that is, requiring a victim to be subjected to

113 | egislation also emerged in almost every state and territory around Australia by 2017, and Commonwealth
legislation criminalising image-based sexual abuse was introduced in 2018 — the Enhancing Online Safety
(Non-Consensual Sharing of Intimate Images) Bill 2018. With recent scholarly attention from Powell, Henry,
Flynn, McGlynn, Rackley and others, image-based sexual abuse is firmly on the research agenda in both
Australia and the United Kingdom.
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upskirting before they engage in activism online), viral justice nonetheless is a powerful
pathway that can work in tandem with traditional justice avenues to achieve better outcomes

for victims.

Submitted as a Private Member’s Bill, the proposed legislation garnered considerable local
and international interest. Reports appeared in The New York Times (de Freytas-Tamura 2018)
and Prime Minister Theresa May stated that she wanted to see the Bill pass with government
support (BBC 2018). However, the Bill was initially blocked in June by Sir Christopher
Troph (who objected to Private Members’ Bills on principle), resulting in the legislation being
re-submitted for consideration in July (BBC 2018). In September, Labour MP Stella Creasy
advocated for the Bill to be amended: she proposed that gendered abuse, including upskirting
of women, should be considered a hate crime. Creasy argued for the inclusion of misogyny in
the Bill given that the overwhelming number of known victims were women. She asserted
that the true extent of crimes against women was being masked in the criminal justice system
because they were not being recognised as hate crimes (Cole 2018). Prefacing her statement
by clarifying that her push for this amendment was not about “telling men they are rapists”,
Creasy argued that “it is about recognising existing crimes that are motivated by hostility
towards somebody because of their gender, because of what they are — hate crimes” (Cole
2018: np).

As the Parliamentary conversation continued, internationally renowned image-based sexual
abuse scholar McGlynn (2018) argued that the required mens rea (which would include
proving an intention to seek sexual gratification through upskirting) was problematic and
perpetuated the harm of focussing on the offender and not the victim. McGlynn stated that
taking the image without consent should be the threshold for determining culpability, as in
many other sexual offences; the requirement to prove that the perpetrator took an upskirt
photograph or recording for sexual gratification would only serve to make the threshold
higher, and prosecution more difficult. Since Scotland recently passed laws that included a
focus on sexual gratification and have only achieved three prosecutions in a year, McGlynn
suggested that following suit would likely see similarly low numbers in England and Wales.
Framing upskirting laws in this way overlooks the way in which toxic masculinity underpins

these behaviours which are about:
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power, control, entitlement, punishment, humiliation, recreation and the sexual act.
Sexual offences are so labelled not because of the motivation, but because of the mode
of perpetration; harm through a sexual act. Sexual offending is not about sexual
arousal (McGlynn 2018: np).

As my analysis has evidenced, it is difficult to see the power, control and entitlement behind
acts of upskirting when techniques of linguistic avoidance such as misdirection work to re-
focus our attention elsewhere. Like the magician’s magic routine, the misogyny woven into
the fabric of the everyday is hidden by gendered regimes of visibility that structure what we
see and how we see it. We need to learn to see the ordinary violence committed against
women for what it is. Crimes such as creepshots, already hard to detect and prevent, are
further obscured if they are framed as extraordinary and undertaken by techno-perverts, or in
respect of what Douglas (1966: 64) calls the social pollutant pressing on the external
boundaries of a community: dangers from outside of society. However, it is equally harmful
to frame perpetrators such as teachers (and other respected community members found to
have engaged in image-based sexual abuse) as making a “mistake” (Morri 2013: np),
engaging in an undesirable “hobby” (No Author 2012: np) or as “family guys who like to
hang out” (Maley 2012: np). These techniques of avoidance distort conversations away from
the reality of gendered harm women encounter in their everyday lives. Such coping
mechanisms re-frame everyday men who upskirt women. They are positioned as a benign or
trivial threat, engaging in a harmless “hobby” (No Author 2012: np) and illustrate a strategy
employed to manage one of Douglas’ (1966: 64) four kinds of social pollutants — danger from
internal contradictions. It is in these moments when internal contradictions become apparent
that we must pay attention — we must not allow misogyny’s magic routine to misdirect our

attention to the imagined threat from without, when the real danger remains from within.

Throughout, | have argued that upskirting is a form of everyday violence, consistent with
claims made by feminists such as Kelly (1988; 1990), Pain (2014), Pateman (1988) and
Scheppele and Bart (1983). The harmful and destructive gender dynamics in women’s
everyday lives “have remained effectively invisible both within academic and in other
communities” and remain an ongoing problem (Pain 2014: 535). Upskirting is not an
exceptional behaviour perpetrated by techno-perverts from beyond the community. Like
intimate partner violence, image-based sexual abuse must be understood as something which

emerges within the everyday, not as something external which ruptures it. To rework
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Garland’s (2001) typology, the remarks made by Members of the Victorian Parliament during
the Second Reading not only signify a form of patriarchal resistance but constitute a classic
example of a criminology based around the criminalisation of the other: that is,
criminalisation that is premised upon and foregrounds the perceived otherness of offenders.
Like Garland’s notion of criminologies of the other, criminalisation of the other treats
individuals who commit offences as intrinsically different from law-abiding individuals. In
the criminalisation of the other, the offending individual is held up as separate from society,
rather than a product of society. Upskirters are framed as social pollutants who encroach on
the external boundaries of the community, rather than as dangerous individuals who exist
within the community. In addition to providing an identifiable threat ‘out there’ to defend
society against, the figure of the techno-pervert also serves to absolve the criminalising
society from its role in producing such harms and functions to manage the political risk such

offenders engender.

Criminalisation of the other may take two forms. Firstly, it may involve the criminalisation of
practices associated with an ‘othered’ section of the population. Secondly, as I have shown
throughout my thesis, it may involve the criminalisation of socio-culturally patterned harms in
such a way that elides their structural origins. In criminalising the other, the self, along with
its social, cultural, economic, and political markers, is able to endure unchallenged and

unchanged. It is for this reason we must:

learn to hear ordinary women about ordinary violence...But all too often, in
so many areas around the world, we still do not listen enough or effectively.
If we did, perhaps we would challenge violence against women—and all
violence—more effectively (Stanko 2006: 547).

In order to hear these voices and see the gendered regimes of visibility which structure how
and what we see, we need a criminalisation of the self acknowledging the everydayness and
everynightness of violence against women (see Kelly 2010). Unlike the criminalisation of the
other, the strategy of a criminalisation of the self does not correspond completely with its
counterpart in Garland’s theory, that is, the criminologies of the self that are centred around
rational choice theories of crime (see Felson 1994). Instead, this criminalisation of the self
requires us to pay attention to taken-for-granted assumptions about our own complicity in

producing and accepting an everyday that protects men from accountability for their abuse of
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women. To overcome the criminalisation of the other, and the avoidance strategies it requires,
a criminalisation of the self, which turns inward to locate the cause of social harms, is
needed. This demands attention to the everyday as a place of harm for women who are seen
as objects to which men presume sexual access. It is an everyday where ordinary men,
concealed under the veil of systemic misogyny, take covert images of women’s private areas
to share with other men online as a trophy but who stay unseen, while society remains
vigilant against imagined techno-perverts. We must, therefore, be aware not only of outright
ruptures to the everyday, ruptures which are typically caused by social pollutants from
outside the community, but also the subtle and insidious intimate intrusions which go
unnoticed and unchallenged. A criminalisation of the self frays the familiar and encompasses
not only a culture of perpetrator accountability, but also a recognition of our culture’s
accountability in violence against women. Everyday misogyny manifests in actions,
representations, language and institutions, it appears on the front page of the newspaper, the
chambers of parliament, on social media platforms and on the screen of an iPhone angled up
an unsuspecting woman’s skirt. A criminalisation of the self does not, therefore, individualise
offending and treat the self as an island. Rather, it targets the all too familiar norms
implicated in harmful acts. Fraying the familiar is, therefore, an act of resistance and an
essential precursor to participating in a call-out culture: after all, you cannot call-out what

you cannot see.

I return to Lefebvre, who asked “How can everyday life be defined?” (2002: 43). The
everyday as conceptualised in discourses on the emergence and criminalisation of upskirting
was invoked in a paroxysmal moment of upheaval. However, if the everyday can only be
read in isolated moments, we must also bring forth the dynamic historical forces that bubble
below the surface (Lefebvre 2004) when law’s convulsions ripple in response to these
momentary crises. As I have demonstrated, we are encouraged to “look here” and not there,
to blame “this” and not “that”, to see “this part” of the problem but not the other; we engage
in a criminalisation of the other but not a criminalisation of the self. Fixated on the dangers
posed from the imagined social pollutants outside of the community, we do not tend to the
toxic contamination caused by the unchecked, unchallenged everyday misogyny which is

both mundane and malignant.
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If the everyday is, as Hegel suggested, the prose of the world (cited in Butler 2012: 30) then
we must learn to hear the whispers of the unequal, asymmetrical and abusive nature of the
everyday that is so frequently drowned out by the booming responses of law in temporary
crises. Only when we learn to read the everyday as the most well-hidden yet obvious domain
of patriarchy, will we be able to confront the disappearance of men from the everyday in
discourses on upskirting and other forms of image-based sexual abuse. | agree with
Lefebvre’s assertion that “man must be everyday or he will not be at all”, although my
reading is rather different to that which he intended (2002: 24). Man must be everyday: we
must see ordinary men and their abuse of women as part of the everyday or we will never
confront its systemic and ongoing violence. Like many forms of violence against women, it is
concealed beneath a social fabric stitched by patriarchy and misogyny. We must pay attention
to mundane matters because the mundane matters. To unravel the everyday so that we may
come to see the gendered regimes of visibility which produce a culture of objectification and
which lie at the heart of acts of image-based sexual abuse such as upskirting, we must
participate in a call-out culture that condemns men’s abuse of women. The first step is to
locate Lefebvre’s everyday man, and this must begin with a criminalisation of the self. We
can then fray the familiar responses that frame acts of everyday misogyny as exceptional and
extraordinary, perpetrated by unknown, polluting techno-perverts beyond the community. In
doing so we can create a counter narrative locating an everyday that recognises women’s

abuse at the hands of men, our men, is commonplace and ordinary.
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Appendix Two — Online Observation

Archive.Is, (2016), ‘Creepshots/Candid’, Archive.ls. Available at:
https://tinyurl.com/ycmlfbrr [Last accessed: 7/1/18]

Creepshots.com, (2016), ‘Creepshots.Com About’, Creepshots.com. Available at:
https://tinyurl.com/y8otxhbe [Last accessed: 7/1/18]

Creepshots.org, (2016), ‘General Creepshots’, Creepshots.org. Available at:
https://tinyurl.com/yb7b9306 [Last accessed: 7/1/18]

Flickr, (2016), ‘Creepshots’, Flickr. Available at: https://tinyurl.com/ybyqqfea [Last
accessed: 7/1/18]

Instagram, (2016), ‘#Creepshot Search’, Instagram. Available at: https://tinyurl.com/ycrst3co
[Last accessed: 7/1/18]

Metareddit.com, (2016), ‘Where the Camera Captures for Eternity, What the Eye Sees for
Only a Moment’, Metareddit.com. Available at: https://tinyurl.com/yacswgy4 [Last

accessed: 7/1/18]

Reddit.com, (2016), ‘Reddit Upshorts’, Reddit.com. Available at:
https://tinyurl.com/yd85t259 [Last accessed: 7/1/18]

Tumblr, (2016), ‘Creepshot Search’, Tumblr. Available at: https://tinyurl.com/y7kmp7ac
[Last accessed: 7/1/18]

Twitter, (2016), ‘#Creepshot Search’, Twitter. Available at: https://tinyurl.com/yajzn2t2 [Last
accessed: 7/1/18]

VoyeurHit, (2016), ‘VoyeurHit Official Facebook Page’, Facebook.com. Available at:
https://tinyurl.com/ydh9k9kf [Last accessed: 7/1/18]
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Appendix Three: Upskirting Incidents in

Media Sample by Year and State

Comparison of UpsKirting Incidents Reported in
Australian Media Between 2005-2014
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